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PREFACE 


♦- 


This  work  is  designed  to  show  the  development  of  the  public  land 
system  from  1875,  where  the  first  volume  of  Copp's  Public  Land  Laws 
leaves  the  subject,  to  1882,  where  Volume  9  of  Copfs  Land  Owner  re- 
sumes it.  The  intention  is  to  present  a  repository  of  the  important  deci- 
sions and  regulations  of  the  Land  Department  during  that  period,  rather 
than  an  exposition  of  the  rulings  and  instructions  in  force  at  the  present 
time. 

C&pfs  Land  Owner ^  published  monthly  since  April,  1874,  was  ex- 
pected to  supply  this  demand,  and  numerous  bound  volumes  have  been 
disposed  of.  But  so  many  back  numbers  are  now  exhausted,  that  some- 
thing is  demanded  to  supply  the  missing  matter.  It  has  been  deemed 
better  to  reprint  in  book  form  rather  than  in  Land- Owner  form,  and 
this  volume  is  accordingly  submitted  with  the  hope  that .  it  may  prove 
useful  to  the  profession. 

SCOPE  OF  THE  WORK. 

All  branches  of  public  land  law  are  included  except  that  relating  to 
mineral  lands,  which  is  made  the  subject  of  a  separate  book  entitled 
"Copp's  United  States  Mineral  Lands"  (2d  edition,  1882).  The  U.  S. 
Revised  Land  Statutes  and  the  Public  Land  Commission's  Codification 
of  the  General  and  Permanent  Land  Laws  are  also  included. 

H.  N.  COPP. 
Washington^  D.  C,  December,  1882. 
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PART  I-LAWS. 


I.  REVISED  STATUTES  OF  THE  UNITED  STATES. 


A.   THE  GENERAL  LAND  OFFICE. 


TITLE  XL-CHAPTER  THREE. 


Sec. 

446.  Commissioner  of  the  General  Land- 

Office. 

447.  Recorder  of  General  Land-Office. 

448.  Principal  clerks  on  private  and  public 

land  claims. 

449.  Principal  clerk  of  the  surveys. 

450.  Secretary   to  the    President    to  sign 

land-patents. 

451.  Assistant  secretary  to  sign  land-pat- 

ents. 

452.  Restriction  upon  officers,  clerks,  and 

employes. 


Sec. 

453.  Duties  of  Commissioner. 

454.  Custody  of  seal,  books,  records,  etc. 

455.  Plats  of  land  surveyed. 

456.  Returns    and     accounts    relative    to 

lands. 

457.  Warrants  for  military  lands. 

458.  Issue  of  patents  for  lands. 

459.  Duties  of  Recorder. 

460.  Copies  of  papers  filed  in  the  Depart- 

ment. 

461.  Fees  for  exemplification  of  patents, 

etc. 


Sec.  446.  There  shall  be  in  the  Department  of  the  Interior  a  Commis- 
sioner of  the  General  Land-Office,  who  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be  en- 
titled to  a  salary  of  four  thousand  dollars  a  year. 

Sec.  447.  There  shall  be  in  the  General  Land-Office  an  officer  called 
the  Recorder  of  the  General  Land-Office,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
be  entitled  to  a  salary  of  two  thousand  dollars  a  year. 

Sec  448.  There  shall  be  in  the  General  Land-Office  a  Principal  Clerk 
of  the  public  lands,  and  a  Principal  Clerk  on  Private  Land-Claims,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  shall  each  be  entitled  to  a  salary  of  one  thousand  eight 
hundred  dollars  a  year ;  and  they  shall  perform  such  duties  as  may  be 
assigned  to  them  by  the  Commissioner  of  the  General  Land-Office.  And 
the  chief  clerk  of  the  General  Land-Office  shall  perform  the  duties  of  the 
Commissioner  of  the  General  Land-Office  in  case  of  a  vacancy  in  said 
office,  or  of  the  absence  or  sickness  of  the  Commissioner. 

Sec  449.  There  shall  be  in  the  General  Land-Office  a  Principal  Clerk 
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of  the  Surveys,  who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate;  and  shall  be  entitled  to  a  salary  of  one 
thousand  eight  hundred  dollars  a  year.  He  shall  direct  and  superintend 
the  making  of  surveys,  the  returns  thereof,  and  all  matters  relating  there- 
to, which  are  done  through  the  officers  of  the  Surveyor- General,  and 
perform  such  other  duties  as  may  be  assigned  to  him  by  the  Commissioner 
of  the  General  Land -Office. 

Sec.  450:  The  President  is  authorized  to  appoint,  from  time  to  time,  by 
and  with  the  advice  and  consent  of  the  Senate,  a  secretary,  at  a  salary 
of  one  thousand  five  hundred  dollars  a  year,  whose  duty  it  shall  be,  under 
the  direction  of  the  President,  to  sign  in  his  name,  and  for  him,  all  pat- 
ents for  land  sold  or  granted  under  the  authority  of  the  United  States. 

Sec.  451.  If  at  any  time  the  number  of  patents  for  lands  sold  or 
granted  under  the  authority  of  the  United  States  is  such  that  they  cannot 
be  signed  within  a  reasonable  time  by  the  secretary  appointed  under  the 
preceding  section,  the  President  may  appoint  an  assistant  secretary  to 
sign  the  same,  but  such  assistant  shall  be  employed  by  the  express  direc- 
tion of  the  President,  and  only  for  such  time  as  may  be  necessary  to  bring 
up  the  arrears  of  patents  which  may  be  ready  for  signature. 

Sec.  452.  The  officers,  clerks,  and  employes  in  the  General  Land-Office 
are  prohibited  from  directly  or  indirectly  purchasing  or  becoming  inter- 
ested in  the  purchase  of  any  of  the  public  land ;  and  any  person  who  vio- 
lates this  section  shall  forthwith  be  removed  from  office. 

Sec.  453.  The  Commissioner  of  the  General  Land- Office  shall  perform, 
under  the  direction  of  the  Secretary  of  the  Interior,  all  executive  duties 
appertaining  to  the  surveying  and  sale  of  the  public  lands  of  the  United 
States,  or  in  any  wise  respecting  such  public  lands,  and,  also,  such  as  relate 
to  private  claims  of  land,  and  the  issuing  of  patents  for  all  agents  (a)  of 
land  under  the  authority  of  the  Government. 

Sec.  454.  The  Commissioner  of  the  General  Land-Office  shall  retain 
the  charge  of  the  seal  heretofore  adopted  for  the  office,  which  may  con- 
tinue to  be  used,  and  of  the  records,  books,  papers,  and  other  property 
appertaining  to  the  office. 

Sec  455.  The  Commissioner  of  the  General  Land-Office  shall,  when 
required  by  the  President  or  either  House  of  Congress,  make  a  plat  of 
any  land  surveyed*  under  the  authority  of  the  United  States,  and  give 
such  information  respecting  the  public  lands  and  concerning  the  business 
of  his  office  as  shall  be  directed. 

Sec.  456.  All  returns  relative  to  the  public  lands  shall  be  made  to  the 
Commissioner  of  the  General  Land-Office ;  and  he  shall  have  power  to 
audit  and  settle  all  public  accounts  relative  to  the  public  lands;  and  upon 
the  settlement  of  any  such  account  he  shall  certify  the  balance,  and 
transmit  the  account,  with  the  vouchers  and  certificate,  to  the  First 
Comptroller  of  the  Treasury  for  his  examination  and  decision  thereon. 

Sec.  457.  In  all  cases  in  which  land  has  heretofore  or  shall  hereafter 
be  given  by  the  United  States  for  military  services,  warrants  shall  be 
granted  to  the  parties  entitled  to  such  land  by  the  Secretary  of  the  In- 
terior ;  and  such  warrants  shall  be  recorded  in  the  General  Land-Office, 
in  books  to  be  kept  for  the  purpose,  and  shall  be  located  as  is  or  may  be 
provided  by  law;  and  patents  shall  afterwards  be  issued  accordingly. 

Sec.  458.  All  patents  issuing  from  the  General  Land-Office  shall  be 
issued  in  the  name  of  the  United  States,  and  be  signed  by  the  President, 

(a)  Sec  453.  ** Agents'^  should  be  ** grants:* 
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and  countersigned  by  the  Recorder  of  the  General  Land-Office,  and 
shall  be  recorded  in  the  office,  in  books  to  be  kept  for  the  purpose. 

Sec.  459.  It  shall  be  the  duty  of  the  Recorder  of  the  General  Land- 
Office,  in  pursuance  of  instructions  from  the  Commissioner,  to  certify 
and  affix  the  seal  of  the  Office  to  all  patents  for  public  lands,  and  to  at- 
tend to  the  correct  engrossing,  recording  and  transmission  of  such  pat- 
ents. He  shall  prepare  alphabetical  indexes  of  the  names  of  patentees, 
and  of  persons  entitled  to  patents;  and  he  shall  prepare  such  copies  and 
exemplifications  of  matters  on  file  or  recorded  in  the  General  I^nd-Office 
as  the  Commissioner  may  from  time  to  time  direct.  Whenever  the  office 
of  Recorder  shall  become  vacant,  or  in  case  of  his  sickness  or  absence, 
the  duties  of  his  office  shall  be  performed  ad  interim  by  the  principal 
clerk  on  private  land-claims. 

Sec.  460.  Whenever  any  person  claiming  to  be  interested  in  or  entitled 
to  land,  under  any  grant  or  patent  from  the  United  States,  applies  to  the 
Department  of  the  Interior  for  copies  of  papers  filed  and  remaining 
therein,  in  any  wise  affecting  the  title  to  such  land,  it  shall  be  the  duty  of 
the  Secretary  of  the  Interior  to  cause  such  copies  to  be  made  out  and  au- 
thenticated, under  his  hand  and  the  seal  of  the  General  Land-Office,  for 
the  person  so  applying. 

Sec.  461.  All  exemplifications  of  patents,  or  papers  on  file,  or  of  record 
in  the  General  Land-Office,  which  may  be  required  by  parties  interested, 
shall  be  furnished  by  the  Commissioner  upon  the  payment  by  such  parties 
at  the  rate  of  fiflteen  cents  per  hundred  words,  and  two  dollars  for  copies 
of  township  plats  or  diagrams,  with  an  additional  sum  of  one  dollar  for 
the  Commissioner's  certificate  of  verification,  with  the  General  Land- 
Office  seal ;  and  one  of  the  employes  of  the  office  shall  be  designated  by 
the  Commissioner  as  the  receiving  clerk,  and  the  amounts  so  received 
shall,  under  the  direction  of  the  Commissioner,  be  paid  into  the  Treasury ; 
but  fees  shall  not  be  demanded  for  such  authenticated  copies  as  may  be 
required  by  the  officers  of  any  branch  of  the  Government,  nor  for  such 
unverified  copies  as  the  Commissioner  in  his  discretion  may  deem  proper 
to  furnish. 


B.    THE   PUBLIC   LANDS. 


TITLE  XXXII.-CHAPTER  ONE. 


SURVEYORS  AND  DEPUTY  SURVEYORS. 


2207.  Surveyors-general,  how   and   where 

appointed. 

2208.  Salary  of  in  Louisiana,  Florida,  Min- 

nesota, Nebraska,  Iowa,  and  Da- 
kota. 

2209.  Salary  of  in  Oregon  and  Washington. 

2210.  Salary  of  in  Colorado,  New  Mexico, 

California,  Idaho,  Nevada,  Mon- 
tana, Utah, Wyoming,  and  Arizona. 


dec* 

221 1.  Salaries  of  in  Florida,  Oregon,  and 

California,  how   and    from   what 
time  payable. 

2212.  Offices,  number  and  location  of. 

2213.  Offices,   location  of   in    Minnesota, 

Idaho,  Nebraska,  and  Iowa. 

2214.  Residence  of  surveyor-general. 

2215.  Bond  of  surveyor-general. 

2216.  New  bond  of  and  additional  security. 
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2217.  Duration  of  office. 

2218.  Completion  of  surveys,  delivery  of 

field-notes,  etc. 

2219.  Devolution     of     surveyor-generars 

powers    upon    Commissioner    of 
Land-Office,  when. 

2220.  Free  access  to  field-notes,  etc.,  deliv- 

ered to  States. 
2221    Conditions  of  delivery  of  field-notes 
to  the  States. 

2222.  Continuance  of  duties  after  expira- 

tion of  commission. 

2223.  General  duties  of  surveyors-general. 

2224.  Seals  of  surveyors-general  of  Califor- 

nia, Oregon,  and  Louisiana,  trans- 
scripts  from  records  of. 


Sec. 

2225.  Transcripts  from  records  of  Louis- 

iana. 

2226.  Clerk-hire,  allowance  of  to  survey- 

ors-general. 

2227.  Office-rent,  allowance  of  to  survey- 

ors-general. 

2228.  Duties  of  register  and  receiver  per- 

formed by  surveyor-general. 

2229.  Official  papers,  etc.,  in  office  of  sur- 

veyor-general of  California ;  copies 
thereof.  . 

2230.  Bond  of  deputy-surveyor. 

2231.  Oath  of  deputy-surveyor. 

2232.  Suit   on    bond   of   deputy-surveyor, 

lien  of. 

2233.  Penalty  for  default  of  deputy. 


Sec.  2207.  There  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  surveyor-general  for  the  States  and 
Territories  herein  named,  embracing,  respectively,  one  surveying  district, 
namely:  Louisiana,  Florida,  Minnesota,  Kansas,  California,  Nevada, 
Oregon,  Nebraska  and  Iowa,  Dakota,  Colorado,  New  Mexico,  Idaho, 
Washington,  Montana,  Utah,  Wyoming,  Arizona. 

Sec.  2208.  The  surveyors-general  of  Louisiana,  Florida,  Minnesota, 
Kansas,  Nebraska  and  Iowa,  and  of  Dakota  Territory,  shall  each  receive 
a  salary  at  the  rate  of  two  thousand  dollars  a  year. 

Sec.  2209.  The  surveyors-general  of  Oregon  and  of  Washington  shall 
each  receive  a  salary  at  the  rate  of  two  thousand  five  hundred  dollars  a 
year. 

Sec  2210.  The  surveyors-general  of  Colorado,  New  Mexico,  California, 
Idaho,  Nevada,  Montana,  Utah,  Wyoming,  and  Arizona,  shall  each  re- 
ceive a  salary  at  the  rate  of  three  thousand  dollars  a  year. 

Sec.  221 1.  The  salary  of  each  surveyor- general  of  Florida,  Oregon, 
and  California  shall  be  paid  quarter-yearly,  and  shall  commence  from  the 
time  he  enters  into  bond,  as  provided  by  law. 

Sec  2212.  There  shall  be  but  one  office  of  surveyor-general  in  each 
surveyor-general's  district;  and  such  office  shall  be  located  as  the  Presi- 
dent, in'  view  of  the  'public  convenience,  may  from  time  to  time  direct, 
except  as  provided  in  the  following  section. 

Sec  2213.  The  surveyor-general's  office  for  Minnesota  district  shall 
continue  to  be  located  at  the  city  of  St.  Paul ;  that  for  Idaho  Territory, 
at  Boise  City;  and  that  for  the  district  of  Nebraska  and  Iowa,  at  Platts- 
mouth,  in  Nebraska. 

Sec  2214.  Every  surveyor-general,  while  in  the  discharge  of  the  duties 
of  his  office,  shall  reside  in  the  district  for  which  he  is  appointed. 

Sec  2215.  Every  surveyor-general  shall,  before  entering  on  the  duties  of 
his  office,  execute  and  deliver  to  the  Secretary  of  the  Interior  a  bond,  with 
good  and  sufficient  security,  for  the  penal  sum  of  thirty  thousand  dollars, 
conditioned  for  the  faithful  disbursement,  according  to  law,  of  all  public 
money  placed  in  his  hands,  and  for  the  faithful  performance  of  the  duties 
of  his  office. 

Sec  2216.  The  President  is  authorized,  whenever  he  may  deem  it  ex- 
pedient, to  require  any  surveyor-general  to  give  a  new  bond  and  addi- 
tional security,  under  the  direction  of  the  Secretary  of  the  Interior,  for 
the  faithful  disbursement,  according  to  law,  of  all  money  placed  in  his 
hands. 
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Sec.  2217..  The  commission  of  every  surveyor-general  now  in  office, 
and  of  every  surveyor-general  hereafter  aupointed,  shall  cease  and  expire, 
unless  sooner  vacated  by  death,  resignanon,  or  removal  from  office,  in 
four  years  from  the  date  of  the  commission. 

Sec.  2218.  The  Secretary  of  the  Interior  shall  take  all  the  necessary 
measures  for  the  completion  of  the  surveys  in  the  several  surveying  dis- 
tricts for  which  surveyors-general  have  been,  or  may  be,  appointed,  at  the 
earliest  periods  compatible  with  the  purposes  contemplated  by  law ;  and 
whenever  the  surveys  and  records  of  any  such  district  are  completed,  the 
surveyor-general  thereof  shall  be  required  to  deliver  over  to  the  secretary 
of  state  of  the  respective  States,  including  such  surveys,  or  to  such  other 
officer  as  may  be  authorized  to  receive  them,  all  the  field-notes,  maps, 
records,  and  other  papers  appertaining  to  land-titles  within  the  same;  and 
the  office  of  surveyor-general  in  every  such  district  shall  thereafter  cease 
and  be  discontinued. 

Sec.  2219.  In  all  cases  where,  as  provided  in  the  preceding  section, 
the  field-notes,  maps,  records,  and  other  papers  appertaining  to  land-titles 
in  any  State  are  turned  over  to  the  authorities  of  such  State,  the  same  au- 
thority, powers,  and  duties  in  relation  to  the  survey,  resurvey,  or  subdi- 
vision of  the  lands  therein,  and  in  all  matters  and  things  connected  there- 
with, as  previously  exercised  by  the  surveyor-general,  whose  district  in- 
cluded such  State,  shall  be  vested  in,  and  devolved  upon,  the  Commis- 
sioner of  the  General  Land-Office. 

Sec.  2220.  Under  the  authority  and  direction  of  the  Commissioner  of 
the  General  Land-Office,  any  deputy  surveyor  or  other  agent  of  the 
United  States  shall  have  free  access  to  any  such  field-notes,  maps,  records, 
and  other  papers,  for  the  purpose  of  taking  extracts  therefrom,  or  making 
copies  thereof,  without  charge  of  any  kind. 

Sec.  2221.  The  field-notes,  maps,  records,  and  other  papers  mentioned 
in  section  twenty-two  hundred  and  nineteen,  shall  in  no  case  be  turned 
over  to  the  authorities  of  any  State,  until  such  State  has  provided  by  law 
for  the  reception  and  safe-keeping  of  the  same  as  public  records,  and  for 
the  allowance  of  free  access  to  the  same  by  the  authorities  of  the  United 
States. 

Sec.  2222.  Every  surveyor-general,  register,  and  receiver,  except  where 
the  President  sees  cause  otherwise  to  determine,  is  authorized  to  continue 
in  the  uninterrupted  discharge  of  his  regular  official  duties,  after  the  day 
of  expiration  of  his  commission,  and  until  a  new  commission  is  issued  to 
him  for  the  same  office,  or  until  the  day  when  a  successor  enters  upon  the 
duties  of  such  office;  and  the  existing  official  bond  of  any  officer  so 
acting  shall  be  deemed  good  and  sufficient,  and  in  force,  until  the  date  of 
the  approval  of  a  new  bond  to  be  given  by  him,  if  re-commissioned,  or 
otherwise,  for  the  additional  time  he  may  so  continue  officially  to  act, 
pursuant  to  the  authority  of  this  section. 

Sec.  2223.  Every  surveyor-general  shall  engage  a  sufficient  number  of 
skillful  surveyors  as  his  deputies,  to  whom  he  is  authorized  to  administer 
the  necessary  oaths  upon  their  appointments.  He  shall  have  authority  to 
frame  regulations  for  their  direction,  not  inconsistent  with  law  or  the  in- 
structions of  the  General  Land-Office,  and  to  remove  them  for  negligence 
or  misconduct  in  office. 

Second.  He  shall  cause  to  be  surveyed,  measured,  and  marked,  without 
delay,  all  base  and  meridian  lines  through  such  points,  and  perpetuated 
by  such  monuments,  and  such  other  correction  parallels  and  meridians,  as 
may  be  prescribed  by  law  or  by  instructions  from  the  General  Land-Office, 
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in  respect  to  the  public  lands  within  his  surveying  district,  to  which  the 
Indian  title  has  been  or  may  be  hereafter  extinguished. 

Third.  He  shall  cause  to  be  surveyed  all  private  land  claims  within  his 
district  after  they  have  been  confirmed  by  authority  of  Congress,  so  far  as 
may  be  necessary  to  complete  the  survey  of  the  public  lands. 

Fourth.  He  shall  transmit  to  the  register  of  the  respective  land-offices 
within  his  district,  general  and  particular  plats  of  all  lands  surveyed  by 
him  for  each  land-district ;  and  he  shall  forward  copies  of  such  plats  to 
the  Commissioner  of  the  General  Land-Office. 

Fifth.  He  shall,  so  far  as  is  compatible  with  the  desk-duties  of  his  office, 
occasionally  inspect  the  surveying  operations  while  in  progress  in  the  field, 
sufficiently  to  satisfy  himself  of  the  fidelity  of  the  execution  of  the  work 
according  to  contract,  and  the  actual  and  necessary  expenses  incurred  by 
him  while  so  engaged  shall  be  allowed ;  and  where  it  is  incompatible  with 
his  other  duties  for  a  surveyor-general  to  devote  the  time  necessary  to 
make  a  personal  inspection  of  the  work  in  progress,  then  he  is  authorized 
to  depute  a  confidential  agent  to  make  such  examination  ;  and  the  actual 
and  necessary  expenses  of  such  person  shall  be  allowed  and  paid  for  that 
service,  and  five  dollars  a  day  during  the  examination  in  the  field ;  but 
such  examination  shall  not  be  protracted  beyond  thirty  days,  and  in  no 
case  longer  than  is  actually  necessary;  and  when  a  surveyor-general,  or 
any  person  employed  in  his  office  at  a  regular  salary,  is  engaged  in  such 
special  service,  he  shall  receive  only  his  necessary  expenses  in  addition  to 
his  regular  salary. 

Sec.  2224.  The  official  seals  heretofore  authorized  to  be  provided  for 
the  offices  of  the  surveyors-general  of  Oregon,  California,  and  Louisiana, 
shall  continue  to  be  used ;  and  any  copy  of  or  extract  from  the  plats, 
field-notes,  records,  or  other  papers  on  file  in  those  offices,  respectively, 
when  authenticated  by  the  seal  and  signature  of  the  proper  surveyor- 
general,  shall  be  evidence  in  all  cases  in  which  the  original  would  be  evi- 
dence. 

Sec.  2225.  Any  copy  of  a  plat  of  survey,  or  transcript  from  the  records 
of  the  office  of  surveyor-general  .of  Louisiana,  duly  certified  by  him, 
shall  be  admitted  as  evidence  in  all  the  courts  of  the  United  States  and 
the  Territories  thereof. 

Sec.  2226.  There  shall  be  allowed  for  the  offices  of  the  several  survey- 
ors-general, for  clerk-hire  therein,  such  sums  as  may  be  appropriated  for 
the  purpose  by  Congress  from  year  to  year. 

Sec.  2227.  There  shall  be  allowed  for  office-rent,  fuel,  books,  station- 
ery, and  other  incidental  expenses  of  the  several  offices  of  surveyors- 
general,  such  sums  as  may  be  appropriated  for  the  purpose  by  Congress, 
from  year  to  year. 

Sec.  2228.  The  President  is  authorized,  in  any  case  where  he  thinks 
the  public  interest  may  require  it,  to  transfer  the  duties  of  register  and 
receiver  in  any  district  to  the  surveyor-general  of  the  surveying-district  in 
which  such  land -district  is  located. 

Sec.  2229.  All  official  books,  papers,  instruments  of  writing,  docu- 
ments, archives,  official  seals,  stamps,  or  dies,  which  have  been  heretofore 
authorized  by  law  to  be  collected  and  deposited  in  the  surveyor-general's 
office  in  California,  shall  be  safely  and  securely  kept  by  such  surveyor- 
general  in  the  archives  of  his  office ;  and  copies  thereof,  authenticated  by 
the  surveyor-general  under  his  seal  of  office,  shall  be  evidence  in  all  cases 
where  the  originals  would  be  evidence. 

Sec.  2230.  Every  deputy-surveyor  shall  enter  into  bond,  with  sufficient 
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security,  for  the  faithful  performance  of  all  surveying  contracts  confided 
to  him ;  and  the  penalty  of  the  bond,  in  each  case,  shall  be  double  the 
estimated  amount  of  money  accruing  under  such  contracts,  at  the  rate  per 
mile  stipulated  to  be  paid  therein.  The  sufficiency  of  the  sureties  to  all 
such  bonds  shall  be  approved  and  certified  by  the  proper  surveyor-general. 

Sec.  2231.  The  surveyors-general,  in  addition  to  the  oath  now  author- 
ized by  law  to  be  administered  to  deputies  on  their  appointment  to  office, 
shall  require  each  of  their  deputies,  on  the  return  of  his  surveys,  to  take 
and  subscribe  an  oath  that  those  surveys  have  been  faithfully  and  correctly 
executed,  according  to  law  and  the  instructions  of  the  surveyor-general. 

Sec.  2232.  The  district  attorney  of  the  United  States,  in  whose  district 
any  false,  erroneous,  or  fraudulent  surveys  have  been  executed,  shall,  upon 
the  application  of  the  proper  surveyor-general,  immediately  institute  suit 
upon  the  bond  of  such  deputy ;  and  the  institution  of  such  suit  shall  act 
as  a  lien  upon  any  property  owned  or  held  by  such  deputy,  or  his  sureties, 
at  the  time  such  suit  was  instituted. 

Sec.  2233.  In  the  event  of  the  failure  of  a  deputy  in  Louisiana  to  com- 
ply with  the  terms  of  his  contract,  unless  such  failure  be  satisfactorily 
shown  by  him  to  have  arisen  from  causes  beyond  his  control,  he  shall  for- 
feit the  penalty  of  his  bond  on  due  process  of  law,  and  ever  afterward  be 
debarred  from  receiving  a  contract  for  surveying  public  lands. 


CHAPTER  TWO. 


REGISTERS  AND  RECEIVERS. 


Sec. 

2242.  Illegal  fees ;  penalty. 

2243.  Compensation  of  registers  and  receiv- 

ers, when  to  commence. 

2244.  Duration  of  office  of  registers  and 

receivers. 

2245.  Monthly  and  quarterly  returns  of  re- 

ceivers. 

2246.  Oaths  administered  by  registers  and 

receivers. 

2247.  Penalty  for  false  information  by  reg- 

ister. 


Sec. 

2234.  Registers  and  receivers,  appointment 

of. 

2235.  Residence  of  register  and  receiver. 

2236.  Bond  of  register  and  receiver. 

2237.  Salaries  of  register  and  receiver. 

2238.  Fees  and  commissions  of  register  and 

receiver. 

2239.  Fees  of  register  and  receiver  for  con- 

solidated land- offices. 

2240.  Maximum  of  compensation  for  regis- 

ters and  receivers. 

2241.  Excess  of  compensation  to  be  paid 

in  Treasury. 

Sec  2234.  There  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  register  of  the  land-office  and  a  re- 
ceiver of  public  moneys,  for  each  land-district  established  by  law. 

Sec.  2235.  Every  register  and  receiver  shall  reside  at  the  place  where 
the  land-office  for  which  he  is  appointed  is  directed  by  law  to  be  kept. 

Sec  2236.  Every  register  and  receiver  shall,  before  entering  on  the 
duties  of  his  office,  give  bond  in  the  penal  sum  of  ten  thousand  dollars, 
with  approved  security,  for  the  faithful  discharge  of  his  trust. 

Sec.  2237.  Every  register  and  receiver  shall  be  allowed  an  annual  salary 
of  five  hundred  dollars. 
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Sec.  2238.  Registers  and  receivers,  in  addition  to  their  salaries,  shall  be 
allowed  each  the  following  fees  and  commissions,  namely : 

First.  A  fee  of  one  dollar  for  each  declaratory  statement  filed  and  for 
services  for  acting  on  pre-emption  claims. 

Second.  A  commission  of  one  per  centum  on  all  moneys  received  at 
each  receiver's  office. 

Third.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the 
time  of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of  the 
land  applied  for ;  and  a  like  commission  when  the  claim  is  finally  estab- 
lished, and  the  certificate  therefor  issued  as  the  basis  of  a  patent. 

Fourth.  The  same  commission  on  lands  entered  under  any  law  to 
encourage  the  growth  of  timber  on  western  prairies,  as  allowed  when  the 
like  quantity  of  land  is  entered  with  money. 

Fifth.  For  locating  military  bounty-land  warrants,  issued  since  the 
eleventh  day  of  February,  eighteen  hundred  and  forty-seven,  and  for 
locating  agricultural  college  land-scrip,  the  same  commission,  to  be  paid 
by  the  holder  or  assignee  of  each  warrant  or  scrip,  as  is  allowed  for  sales 
of  the  public  lands  for  cash,  at  the  rate  of  one  dollar  and  twenty-five  cents 
per  acre. 

Sixth.  A  fee,  in  donation  cases,  of  five  dollars  for  each  final  certificate 
for  one  hundred  and  sixty  acres  of  land,  ten  dollars  for  three  hundred  and 
twenty  acres,  and  fifteen  dollars  for  six  hundred  and  forty  acres. 

Seventh.  In  the  location  of  lands  by  States  and  corporations  under 
grants  from  Congress  for  railroads  and  other  purposes,  (^except  for  agri- 
cultural colleges,)  a  fee  of  one  dollar  for  each  final  location  of  one  hun- 
dred and  sixty  acres ;  to  be  paid  by  the  State  or  corporation  making  such 
location. 

Eighth.  A  fee  of  five  dollars  per  diem  for  superintending  public  land 
sales  at  their  respective  offices ;  and,  to  each  receiver,  mileage  in  going 
to  and  returning  from  depositing  the  public  moneys  received  by  him. 

Ninth.  A  fee  of  five  dollars  for  filing  and  acting  upon  each  application 
for  patent  or  adverse  claim  filed  for  mineral  lands,  to  be  paid  by  the  re- 
spective parties. 

Tenth.  Registers  and  receivers  are  allowed,  jointly,  at  the  rate  of  fifteen 
cents  per  hundred  words  for  testimony  reduced  by  them  to  writing  for 
claimants,  in  establishing  pre-emption  and  homestead  rights. 

Eleventh.  A  like  fee  as  provided  in  the  preceding  subdivision  when 
such  writing  is  done  in  the  land  office,  in  establishing  claims  for  mineral 
lands. 

Twelfth.  Registers  and  receivers  in  California,  Oregon,  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and 
Montana,  are  each  entitled  to  collect  and  receive  fifty  per  centum  on  the 
fees  and  commissions  provided  for  in  the  first,  third,  and  tenth  subdivis- 
ions of  this  section. 

Sec.  2239.  The  register  for  any  consolidated  land  district,  in  addition 
to  the  fees  now  allowed  by  law,  shall  be  entitled  to  charge  and  receive 
for  making  transcripts  for  individuals,  or  furnishing  any  other  record  in- 
formation respecting  public  lands  or  land-titles  in  his  consolidated  land- 
district,  such  fees  as  are  properly  authorized  by  the  tariff  existing  in  the 
local  courts  of  his  district ;  and  the  receiver  shall  receive  his  equal  share 
of  such  fees,  and  it  shall  be  his  duty  to  aid  the  register  in  the  preparation 
of  the  transcripts,  or  giving  the  desired  record  information. 

Sec.  2240.  The  compensation  of  registers  and  receivers,  including 
salary,  fees,  and  commissions,  shall  in  no  case  exceed  in  the  aggregate 
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three  thousand  dollars  a  year,  each ;  and  no  register  or  receiver  shall 
receive  for  any  one  quarter  or  fractional  quarter  more  than  a  pro-rata 
allowance  of  such  maximum. 

Sec.  2241.  Whenever  the  amount  of  compensation  received  at  any 
land-office  exceeds  the  maximum  allowed  by  law  to  any  register  or  re- 
ceiver, the  excess  shall  be  paid  into  the  Treasury,  as  other  public  moneys. 

Sec.  2242.  No  register  or  receiver  shall  receive  any  compensation  out  of 
the  Treasury  for  past  services  who  has  charged  or  received  illegal  fees ; 
and,  on  satisfactory  proof  that  either  of  such  officers  has  charged  or  re- 
ceived fees  or  other  rewards  not  authorized  by  law,  he  shall  be  forthwith 
removed  from  office. 

Sec.  2243.  The  compensation  of  registers  and  receivers,  both  for  sal- 
ary and  commissions,  shall  commence  and  be  calculated  from  the  time 
they,  respectively,  enter  on  the  discharge  of  their  duties. 

Sec.  2244.  All  registers  and  receivers  shall  be  appointed  for  the  term 
of  four  years,  but  shall  be  removable  at  pleasure. 

Sec.  2245.  The  receivers  shall  make  to  the  Secretary  of  the  Treasury 
monthly  returns  of  the  moneys  received  in  their  several  offices,  and  pay 
over  such  money  pursuant  to  his  instructions.  And  they  shall  also  make 
to  the  Commissioner  of  the  General  Land-Office  like  monthly  returns, 
and  transmit  to  him  quarterly  accounts  current  of  the  debits  and  credits 
of  their  several  offices  with  the  United  States. 

Sec.  2246.  The  register  or  receiver  is  authorized,  and  it  shall  be  their 
duty,  to  administer  any  oath  required  by  law  or  the  instructions  of  the 
General  Land-Office,  in  connection  with  the  entry  or  purchase  of  any 
tract  of  the  public  lands ;  but  he  shall  not  charge  or  receive,  directly  or 
indirectly,  any  compensation  for  administering  such  oath. 

Sec.  2247.  If  any  person  applies  to  any  register  to  enter  any  land 
whatever,  and  the  register  knowingly  and  falsely  informs  the  person  so 
applying  that  the  same  has  already  been  entered,  and  refuses  to  permit 
the  person  so  applying  to  enter  the  same,  such  register  shall  be  liable 
therefor  to  the  person  so  applying,  for  five  dollars  for  each  acre  of  land 
which  the  person  so  applying  offered  to  enter,  to  be  recovered  by  action 
of  debt  in  any  court  of  record  having  jurisdiction  of  the  amount. 


CHAPTER  THREE, 


LAND-DISTRICTS. 


GENERAL   PROVISIONS   RESPECTING   CERTAIN   LANDS. 


2248.  When  land-office  may  be  discontinued 

by  Secretary  of  the  Interior. 

2249.  When  land -office  may  be  continued 

by  Secretary  of  the  Interior. 

2250.  When  land-office  may  be  annexed  to 

adjacent  district  by  the  President. 

2251.  Change  of  location  of  land-office  by 

the  President. 

2252.  Discontinuance  of  land-offices  by  the 

President. 


oCC. 

2253.  Change  of  boundaries  of  land-dis- 

tricts by  the  President. 

2254.  Business  of  original  district  in  case 

of  change  of  boundaries. 

2255.  Allowance  of  office-rent  and  clerk- 

hire  for  consolidated  land-offices. 

2256.  Boundaries  of  land-districts  in  the 

United  States  on  the  1st  Novem- 
ber, 1872. 
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Sec.  2248.  Whenever  the  quantity  of  public  land  remaining  unsold 
in  any  land-district  is  reduced  to  a  number  of  acres  less  than  one  hundred 
thousand,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  discon- 
tinue the  land-office  of  such  district ;  and  if  any  land  in  any  such  district 
remains  unsold  at  the  time  of  the  discontinuance  of  a  land-office,  the 
same  shall  be  subject  to  sale  at  some  one  of  the  existing  land-offices  most 
convenient  to  the  district  in  which  the  land-office  has  been  discontinued, 
of  which  the  Secretary  of  the  Interior  shall  give  notice. 

Sec.  2249.  The  Secretary  of  the  Interior  may  continue  any  land-dis- 
trict in  which  is  situated  the  seat  of  government  of  any  one  of  the  States, 
and  may  continue  the  land-office  in  such  district,  notwithstanding  the 
quantity  of  land  unsold  in  such  district  may  not  amount  to  one  hundred 
thousand  acres,  when,  in  his  opinion,  such  continuance  is  required  by 
public  convenience,  or  in  order  to  close  the  land-system  in  such  State. 

Sec.  2250.  Whenever  the  cost  of  collecting  the  revenue  from  the  sales 
of  the  public  lands  in  any  land-district  is  as  much  as  one-third  of  the 
whole  amount  of  revenue  collected  in  such  district,  it  may  be  lawful  for 
the  President,  if,  in  his  opinion,  not  incompatible  with  the  public  inter- 
est, to  discontinue  the  land-office  in  such  district,  and  to  annex  the  same 
to  some  other  adjoining  land-district. 

Sec.  2251.  The  President  is  authorized  to  change  the  location  of  the 
land -offices  in  the  several  land-districts  established  by  law,  and  to  relo- 
cate the  same  from  time  to  time  at  such  point  in  the  district  as  he  deems 
expedient. 

Sec.  2252.  Upon  the  recommendation  of  the  Commissioner  of  the 
General  Land-Office,  approved  by  the  Secretary  of  the  Interior,  the  Pres- 
ident may  order  the  discontinuance  of  any  land-office  and  the  transfer  of 
any  of  its  business  and  archives  to  any  other  land-office  within  the  same 
State  or  Territory. 

Sec  2253.  The  President  is  authorized  to  change  and  re-establish  the 
boundaries  of  land  districts  whenever,  in  his  opinion,  the  public  interests 
will  be  subserved  thereby,"  without  authority  to  increase  the  number  of 
land-offices  or  land-districts. 

Sec  2254.  In  case  of  the  division  of  existing  land-districts  by  the  erec- 
tian  of  new  ones,  or  by  a  change  of  boundaries  by  the  President,  all  busi- 
ness in  such  original  districts  shall  be  entertained  and  transacted  without 
prejudice  or  change,  until  the  offices  in  the  new  districts  are  duly  opened 
by  public  announcement  under  the  direction  of  the  Secretary  of  the  In- 
terior. All  sales  or  disposals  of  the  public  lands  heretofore  regularly  made 
at  any  land-office,  after  such  lands  have  been  made  part  of  another  district 
by  any  act  of  Congress,  or  by  any  act  of  the  President,  are  confirmed, 
provided  the  same  are  free  from  conflict  with  prior  valid  rights. 

Sec  2255.  The  Secretary  of  the  Interior  is  authorized  to  make  a  rea- 
sonable allowance  for  office-rent  for  each  consolidated  land-office ;  and 
when  satisfied  of  the  necessity  therefor,  to  approve  the  employment  by  the 
register  of  one  or  more  clerks,  at  a  reasonable  per-diem  compensation,  for 
such  time  as  such  clerical  force  is  absolutely  required  to  keep  up  the  cur- 
rent public  business,  which  clerical  force  shall  be  paid  out  of  the  surplus 
fees  authorized  to  be  charged  by  section  twenty-two  hundred  and  thirty- 
nine,  if  any,  and  if  no  surplus  exists,  then  out  of  the  appropriation  for 
incidental  expenses  of  district  land-offices :  but  no  clerk  shall  be  so  paid 
unless  his  employment  has  been  first  sanctioned  by  the  Secretary  of  the 
Interior. 
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PROVISIONS  RESPECTING  PARTICULAR  LOCAL  LAND-DISTRICTS. 

Sec.  2256.  The  following  boundaries  of  the  ninety-three  land  districts, 
with  the  location  of  the  respective  land-offices,  are  established  until 
changed  in  pursuance  of  law,  namely: 

[As  the  land-districts  are  continually  changing,  the  boundaries  are 
omitted. — Ed.] 


CHAPTER  FOUR. 


PRE-EMPTIONS. 


Sec. 

2257.  Lands  subject  to  pre-emption. 

2258.  Lands  not  subject  to  pre-emption. 

2259.  Persons  entitled  to  pre-emption. 

2260.  Persons  not  entitled  to  pre-emption. 

2261.  Limitation  of  pre-emption  right. 

2262.  Oath  of  pre-emptionist  where  filed, 

penalty. 

2263.  Proof  of  settlement,  assignment  of 

pre-emption  rights. 

2264.  Statement  to  be  filed  by  settler  with 

intent  to  purchase  on  lands  sub- 
ject to  private  entry. 

2265.  Claim  filed  by  settler  on  land   not 

proclaimed  for  sale. 

2266.  Declaratory  statement  of  settlers  on 

unsurveyed  lands,  when  filed. 

2267.  Pre-emption  claimants,  time  of  mak- 

ing proof  of  payment. 

2268.  Extension  of  time  in  certain  cases  to 

persons  in  military  and  naval  ser- 
vice. 

2269.  Death  before  consummating  claim ; 

who  to  complete,  etc. 

2270.  Non-compliance   with   laws    caused 

by  vacancy  in  office  of  register  or 
receiver  not  to  affect,  etc. 

2271.  No  pre-emption  of  lands  sold   but 

not  confirmed  by  Land  OfBce. 

2272.  Purchase  by  private  entry  after  expi- 

ration of  pre-emption  right. 

2273.  ^^cn  more  than  one  settler,  rights 

of,  appeals  to  Commissioner. 

Sec.  2257.  All  lands  belonging  to  the  United  States,  to  which  the 
Indian  title  has  been  or  may  hereafter  be  extinguished,  shall  be  subject 
to  the  right  of  pre-emption,  under  the  conditions,  restrictions,  and  stipu- 
lations provided  by  law. 

Sec.  2258.  The  following  classes  of  lands,  unless  otherwise  specially 
provided  for  by  law,  shall  not  be  subject  to  the  rights  of  pre-emption,  to 
wit  : 

First.  Lands  included  in  any  reservation  by  any  treaty,  law,  or  pro- 
clamation of  the  President  for  any  purpose. 


dec. 

2274.  Settlements  of  two  or  more  persons 

on  the  same  sub-division  before 
survey. 

2275.  Settlements  before  survey  on  sections 

16  or  36,  deficiencies  thereof. 

2276.  Selections  to  supply  deficiencies  of 

school-lands. 

2277.  Military    bounty-land    warrants    re- 

ceivable for  pre-emption  payments. 

2278.  Agricultural-college  scrip  receivable 

in  payment  of  pre-emptions. 

2279.  Pre-emption    limit    along    railroad 

lines. 

2280.  Pre-emption  rights  on  lands  reserved 

for  grants  found  invalid. 

2281.  Pre-emption  rights  on  lands  reserved 

for  railroads. 

2282.  Sale  of  land  not  to  be  delayed,  etc. 

2283.  Certain  lands  in  Kansas,  how  to  be 

sold. 

2284.  Transfer  of  above  claims  prior  to, 

etc.,  subsequent  right  of  entry. 

2285.  Pre-emption  restrictions  not  to  apply 

to  certain  lands  in  Kansas. 

2286.  Pre-emption  by  counties  for  seats  of 

Justice. 

2287.  Where   claimant  of  entry  becomes 

register  or  receiver. 

2288.  Right  of  transfer  of  settlers  under 

homestead  or    pre-emption  laws 
for  certain  public  purposes. 
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Second.  Lands  included  within  the  limits  of  any  incorporated  to\vn, 
or  selected  as  the  site  of  a  city  or  town. 

Third.  Lands  actually  settled  and  occupied  for  purposes  of  trade  and 
business,  and  not  for  agriculture. 

Fourth.  Lands  on  which  are  situated  any  known  salines  or  mines. 

Sec.  2259.  Every  person,  being  the  head  of  a  family,  or  widow,  or 
single  person,  over  the  age  of  twenty-one  years,  and  a  citizen  of  the 
United  States,  or  having  filed  a  declaration  of  intention  to  become  such, 
as  required  by  the  naturalization  laws,  who  has  made,  or  hereafter  makes, 
a  settlement  in  person  on  the  public  lands  subject  to  pre-emption,  and 
who  inhabits  and  improves  the  same,  and  who  has  erected  or  shall  erect  a 
dwelling  thereon,  is  authorized  to  enter  with  the  register  of  the  land- 
office  for  the  district  in  which  such  land  lies,  by  legal  sub-divisions,  any 
number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter- 
section  of  land,  to  include  the  residence  of  such  claimant,  upon  paying 
to  the  United  States  the  minimum  price  of  such  land. 

Sec.  2260.  The  following  classes  of  persons,  unless  otherwise  specially 
provided  for  by  law,  shall  not  acquire  any  right  of  pre-emption  under 
the  provisions  of  the  preceding  section,  to  wit : 

First.  No  person  who  is  the  proprietor  of  three  hundred  and  twenty 
acres  of  land  in  any  State  or  Territory. 

Second.  No  person  who  quits  or  abandons  his  residence  on  his  own 
land,  to  reside  on  the  public  lands  in  the  same  State  or  Territory. 

Sec.  2261.  No  person  shall  be  entitled  to  more  than  one  pre-emptive 
right  by  virtue  of  the  provisions  of  section  twenty-two  hundred  and  fifty- 
nine  ;  nor  where  a  party  has  filed  his  delaration  of  intention  to  claim 
the  benefits  of  such  provisions,  for  one  tract  of  land,  shall  he  file,  at  any 
future  time,  a  second  declaration  for  another  tract. 

Sec.  2262.  Before  any  person  claiming  the  benefit  of  this  chapter  is 
allowed  to  enter  lands,  he  shall  make  oath  before  the  receiver  or  register 
of  the  land-district  in  which  the  land  is  situated  that  he  has  never  had 
the  benefit  of  any  right  of  pre-emption  under  section  twenty- two  hun- 
dred and  fifty-nine;  that  he  is  not  the  owner  of  three  hundred  and 
twenty  acres  of  land  in  any  State  or  Territory;  that  he  has  not  settled 
upon  and  improved  such  land  to  sell  the  same  on  speculation,  but  in 
good  faith  to  appropriate  it  to  his  own  exclusive  use ;  and  that  he  has 
not,  directly  or  indirectly,  made  any  agreement  or  contract,  in  any  way 
or  manner,  with  any  person  whatsoever,  by  which  the  title  which  he 
might  acquire  from  the  Government  of  the  United  States  should  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except  himself;  and  if  any 
person  taking  such  oath  swears  falsely  in  the  premises,  he  shall  forfeit  the 
money  which  he  may  have  paid  for  such  land,  and  all  right  and  title  to 
the  same ;  and  any  grant  or  conveyance  which  he  may  have  made,  ex- 
cept in  the  hands  of  bona-fide  purchasers,  for  a  valuable  consideration, 
shall  be  null  and  void,  except  as  provided  in  section  twenty-two  hundred 
and  eighty-eight.  And  it  shall  be  the  duty  of  the  officer  administering 
such  oath  to  file  a  certificate  thereof  in  the  public  land-office  of  such  dis- 
trict, and  to  transmit  a  duplicate  copy  to  the  General  Land-Office,  either 
of  which  shall  be  good  and  sufficient  evidence  that  such  oath  was  admin- 
istered according  to  law. 

Sec.  2263.  Prior  to  any  entries  being  made  under  and  by  virtue  of 
the  provisions  of  section  twenty-two  hundred  and  fifty-nine,  proof  of 
the  settlement  and  improvement  thereby  required  shall  be  made  to  the 
satisfaction  of  the  register  and  receiver  of  the  land-district  in  which 
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such  lands  lie,  agreeably  to  such  rules  as  may  be  prescribed  by  the 
Secretary  of  the  Interior ;  and  all  assignments  and  transfers  of  the  right 
hereby  secured,  prior  to  the  issuing  of  the  patent,  shall  be  null  and  void. 

Sec.  2264.  When  any  person  settles  or  improves  a  tract  of  land  sub- 
ject at  the  time  of  settlement  to  private  entry,  and  intends  to  purchase 
the  same  under  the  preceding  provisions  of  this  chapter,  he  shall,  within 
thirty  days  after  the  date  of  such  settlement,  file  with  the  register  of  the 
proper  district  a  written  statement,  describing  the  land  settled  upon  and 
declaring  his  intention  to  claim  the  same  under  the  pre-emption  laws; 
and  he  shall,  moreover,  within  twelve  months  after  the  date  of  such 
settlement,  make  the  proof,  affidavit,  and  payment  hereinbefore  required. 
If  he  fails  to  file  such  written  statement,  or  to  make  such  affidavit,  proof 
and  payment  within  the  several  periods  named  above,  the  tract  of  land  so 
settled  and  improved  shall  be  subject  to  the  entry  of  any  other  purchaser. 

Sec.  2265.  Every  claimant  under  the  pre-emption  law  for  land  not 
yet  proclaimed  for  sale  is  required  to  make  known  his  claim  in  writing 
to  the  register  of  the  proper  land-office  within  three  months  from  the 
time  of  the  settlement,  giving  the  designation  of  the  tract  and  the  time 
of  settlement;  otherwise  his  claim  shall  be  forfeited  and  the  tract 
awarded  to  the  next  settler,  in  the  order  of  time,  on  the  same  tract  of 
land,  who  has  given  such  notice  and  otherwise  complied  with  the  condi- 
tions of  the  law. 

Sec.  2266.  In  regard  to  settlements  which  are  authorized  upon 
unsurveyed  lands,  the  pre-emption  claimant  shall  be  in  all  cases  required 
to  file  his  declaratory  statement  within  three  months  from  the  date  of  the 
receipt,  at  the  dis*-rict  land-office,  of  the  approved  plat  of  the  township 
embracing  such  pre-emption  settlement. 

Sec.  2267.  All  claimants  of  pre-emption  rights,  under  the  two  preced- 
ing sections,  shall,  when  no  shorter  time  is  prescribed  by  law,  make  the 
proper  proof  and  payment  for  the  lands  claimed  within  thirty  months 
after  the  date  prescribed  therein,  respectively,  for  filing  their  declaratory 
notices,  has  expired. 

Sec.  2268.  Where  a  pre-emptor  has  taken  the  initiatory  steps  required 
by  law  in  regard  to  actual  settlement,  and  is  called  away  from  such  settle- 
ment by  being  engaged  in  the  military  or  naval  service  of  the  United 
States,  and  by  reason  of  such  absence  is  unable  to  appear  at  the  district 
land-office  to  make  before  the  register  or  receiver  the  affidavit,  proof,  and 
payment,  respectively,  required  by  the  preceding  provisions  of  this  chap- 
ter, the  time  for  filing  such  affidavit  and  making  final  proof  and  entry  or 
location  shall  be  extended  six  months  after  the  expiration  of  his  term  of 
service,  upon  satisfactory  proof  by  affidavit,  or  the  testimony  of  witnesses, 
that  such  pre-emptor  is  so  in  the  service,  being  filed  with  the  register  of 
the  land-office  for  the  district  in  which  his  settlement  is  made. 

Sec.  2269.  Where  a  party  entitled  to  claim  the  benefits  of  the  pre- 
emption laws  dies  before  consummating  his  claim,  by  filing  in  due-  time 
all  the  papers  essential  to  the  establishment  of  the  same,  it  shall  be  com- 
petent for  the  executor  or  administrator  of  the  estate  of  such  party,  or 
one  of  the  heirs,  to  file  the  necessary  papers  to  complete  the  same ;  but 
the  entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  deceased 
pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to  such 
heirs,  as  if  their  names  had  been  specially  mentioned. 

Sec.  2270.  Whenever  the  vacancy  of  the  office  either  of  register  or 
receiver,  or  of  both,  renders  it  impossible  for  the  claimant  to  comply 
with  any  requisition  of  the  pre-emption  laws  within  the  appointed  time, 
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such  vacancy  shall  not  operate  to  the  detriment  of  the  party  claiming,  in 
respect  to  any  matter  essential  to  the  establishment  of  his  claim ;  but 
such  requisition  must  be  complied  with  within  the  same  period  after  the 
disability  is  removed  as  would  have  been  allowed  had  such  disability  not 
existed. 

Sec.  2271.  The  provisions  of  this  chapter  shall  be  so  construed  as  not 
to  confer  on  any  one  a  right  of  pre-emption,  by  reason  of  a  settlement 
made  on  a  tract  theretofore  disposed  of,  when  such  disposal  has  not  been 
confirmed  by  the  General  Land-Office,  on  account  of  any  alleged  defect 
therein. 

Sec.  2272.  Nothing  in  the  provisions  of  this  chapter  shall  be  construed 
to  preclude  any  person,  who  may  have  filed  a  notice  of  intention  to  claim 
any  tract  of  land  by  pre-emption,  from  the  right  allowed  by  law  to  others 
to  purchase  such  tract  by  private  entry  after  the  expiration  of  the  right  of 
pre-emption. 

Sec.  2273.  When  two  or  more  persons  settle  on  the  same  tract  of  land, 
the  right  of  pre-emption  shall  be  in  him  who  made  the  first  settlement, 
provided  such  person  conforms  to  the  other  provision  of  the  law ;  and  all 
questions  as  to  the  right  of  pre-emption  arising  between  different  settlers 
shall  be  determined  by  the  register  and  receiver  of  the  district  within 
which  the  land  is  situated ;  and  appeals  from  the  decisions  of  district 
officers,  in  cases  of  contest  for  the  right  of  pre-emption,  shall  be  made  to 
the  Commissioner  of  the  General  Land-Office,  whose  decision  shall  be 
final,  unless  appeal  therefrom  be  taken  to  the  Secretary  of  the  Interior. 

Sec.  2274.  When  settlements  have  been  made  upon  agricultural  public 
lands  of  the  United  States,  prior  to  the  survey  thereof,  and  it  has  been  or 
shall  be  ascertained,  after  the  public  surveys  have  been  extended  over  such 
lands,  that  two  or  more  settlers  have  improvements  upon  the  same  legal 
subdivision,  it  shall  be  lawful  for  such  settlers  to  make  joint  entry  of  their 
lands  at  the  local  land-office,  or  for  either  of  said  settlers  to  enter  into 
contract  with  his  co-settlers  to  convey  to  them  their  portion  of  said  land 
after  a  patent  is  issued  to  him,  and,  after  making  said  contract,  to  file  a 
declaratory  statement  in  his  own  name,  and  prove  vp  and  pay  for  said 
land,  and  proof  of  joint  occupation  by  himself  and  others,  and  of  such 
contract  with  them  made,  shall  be  equivalent  to  proof  of  sole  occupation 
and' pre-emption  by  the  applicant :  Providedy  That  in  no  case  shall  the 
amount  patented  under  this  section  exceed  one  hundred  and  sixty  acres, 
nor  shall  this  section  apply  to  lands  not  subject  to  homestead  or  pre-emp- 
tion entry. 

Sec.  2275.  Where  settlements,  with  a  view  to  pre-emption,  have  been 
made  before  the  survey  of  the  lands  in  the  field,  which  are  found  to  have 
been  made  on  sections  sixteen  or  thirty-six,  those  sections  shall  be  subject 
to  the  pre-emption  claim  of  such  settler ;  and  if  they,  or  either  of  them, 
have  been  or  shall  be  reserved  or  pledged  for  the  use  of  schools  or  colleges 
in  the  State  or  Territory  in  which  the  lands  lie,  other  lands  of  like  quan- 
tity are  appropriated  in  lieu  of  such  as  may  be  patented  by  pre-emptors ; 
and  other  lands  are  also  appropriated  to  compensate  deficiencies  for  school 
purposes,  where  sections  sixteen  or  thirty-six  are  fractional  in  quantity,  or 
where  one  or  both  are  wanting  by  reason  of  the  township  being  fractional, 
or  from  any  natural  cause  whatever. 

Sec.  2276.  The  lands  appropriated  by  the  preceding  section  shall  be 
selected,  within  the  same  land-district,  in  accordance  with  the  following 
principles  of  adjustment,  to  wit :  For  each  township,  or  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  three-quarters  of  an  entire 
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township,  one  section;  for  a  fractional  township,  containing  a  greater 
quantity  of  land  than  one-half,  and  not  more  than  three-quarters,  of  a 
township,  three-quarters  of  a  section ;  for  a  fractional  township,  contain- 
ing a  greater  quantity  of  land  than  one-quarter,  and  not  more  than  one- 
half,  of  a 'township,  one-half  section ;  and  for  a  fractional  township,  con- 
taining a  greater  quantity  of  land  than  one  entire  section,  and  not  more 
than  one-quarter  of  a  township,  one  quarter-section  of  land. 

Sec.  2277.  All  warrants  for  military  bounty-lands,  which  are  issued 
under  any  law  of  the  United  States,  shall  be  received  in  payment  of  pre- 
emption rights  at  the  rate  of  one  dollar  and  twenty^five  cents  per  acre, 
for  the  quantity  of  land  therein  specified ;  but  where  the  land  is  rated  at 
one  dollar'  and  twenty-five  cents  per  acre,  and  does  not  exceed  the  area 
specified  in  the  warrant,  it  must  be  taken  in  full  satisfaction  thereof. 

Sec.  2278.  Agricultural-college  scrip,  issued  to  any  State  under  the  act 
approved  July  second,  eighteen  hundred  and  sixty-two,  or  acts  amendatory 
thereof,  shall  be  received  from  actual  settlers  in  payment  of  pre-emption 
claims  in  the  same  manner  and  to  the  same  extent  as  authorized  in  case  of 
military  bounty-land' warrants,  by  the  preceding  section. 

Sec.  2279.  No  person  shall  have  the  right  of  pre-emption  to  more  than 
one  hundred  and  sixty  acres  along  the  line  of  railroads  within  the  limits 
granted  by  any  act  of  Congress. 

Sec.  2280.  Any  settler  on  lands  heretofore  reserved  on  account  of 
claims  under  French,  Spanish,  or  other  grants,  which  have  been  or  may 
be  hereafter  declared  by  the  Supreme  Court  of  the  United  States  to  be  in- 
valid, shall  be  entitled  to  all  the  rights  of  pre-emption  granted  by  the 
preceding  provisions  of  this  chapter,  after  the  lands  have  been  released 
from  reservation,  in  the  same  manner  as  if  no  reservation  had  existed. 

Sec.  2281.  All  settlers  on  public  lands  which  have  been  or  may  be  with- 
drawn from  market  in  consequence  of  proposed  railroads,  and  who  had 
settled  thereon  prior  to  such  withdrawal,  shall  be  entitled  to  pre-emption 
at  the  ordinary  minimum  to  the  lands  settled  on  and  cultivated  by  them  : 
but  they  shall  file  the  proper  notices  of  their  claims  and  make  proof  and 
payment  as  in  other  cases. 

Sec.  2282.  Nothing  contained  in  this  chapter  shall  delay  the  sale  of  any 
of  the  public  lands  beyond  the  time  appointed  by  the  proclamation  of  the 
President. 

Sec.  2283.  The  Osage  Indian  trust  and  diminished-reserve  lands  in  the 
State  of  Kansas,  excepting  the  sixteenth  and  thirty-sixth  sections  in  each 
township,  shall  be  subject  to  disposal,  for  cash  only,  to  actual  settlers,  in 
quantities  not  exceeding  one  hundred  and  sixty  acres,  or  one  quarter-sec- 
tion to  each,  in  compact  form,  in  accordance  with  the  general  principles 
of  the  pre-emption  laws,  under  the  direction  of  the  Commissioner  of  the 
General  Land-Office ;  but  claimants  shall  file  their  declaratory  statements 
as  prescribed  in  other  cases  upon  unoffered  lands,  and  shall  pay  for  the 
tracts,  respectively,  settled  upon  within  one  year  from  date  of  settlement 
where  the  plat  of  survey  is  on  file  at  that  date,  and  within  one  year  from 
the  filing  of  the  township  plat  in  the  district  office  where  such  plat  is  not 
on  file  at  date  of  settlement. 

Sec.  2284.  The  sale  or  transfer  of  his  claim  upon  any  portion  of  these 
lands  by  any  settler  prior  to  the  twenty-sixth  day  of  April,  eighteen  hun- 
dred and  seventy-one,  shall  not  operate  to  preclude  the  right  of  entry, 
under  the  provisions  of  the  preceding  section,  upon  another  tract  settled 
upon  subsequent  to  such  sale  or  transfer  ;  but  satisfactory  proof  of  good 
faith  must  be  furnished  upon  such  subsequent  settlement. 
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Sec.  2285.  The  restrictions  of  the  pre-emption  laws,  contained  in  sec- 
tions twenty-two  hundred  and  sixty  and  twenty-two  hundred  and  sixty- 
one,  shall  not  apply  to  any  settler  on  the  Osage  Indian  trust  and  dimin- 
ished-reserve lands  in  the  State  of  Kansas,  who  was  actually  residing  on 
his  claim  on  the  ninth  day  of  May,  eighteen  hundred  and  seventy-two. 

Sec.  2286.  There  shall  be  granted  to  the  several  counties  or  parishes  of 
each  State  and  Territory,  where  there  are  public  lands,  at  the  minimum 
price  for  which  public  lands  of  the  United  States  are  sold,  the  right  of 
pre-emption  to  one  quarter-section  of  land,  in  each  of  the  counties  or 
parishes,  in  trust  for  such  counties  or  parishes,  respectively,  for  the  estab- 
lishment of  seats  of  justice  therein ;  but  the  proceeds  of  the  sale  of  each 
such  quarter-section  shall  be  appropriated  for  the  purpose  of  erecting 
public  buildings  in  the  county  or  parish  for  which  it  is  located,  after  de- 
ducting therefrom  the  amount  originally  paid  for  the  same.  And  the  seat 
of  justice  for  such  counties  or  parishes,  respectively,  shall  be  fixed  pre- 
viously to  a  sale  of  the  adjoining  lands  within  the  county  or  parish  for 
which  the  same  is  located. 

Sec.  2287.  Any  bona-fide  settler  under  the  homestead  or  pre-emption 
laws  of  the  United  States  who  has  filed  the  proper  application  to  enter 
not  to  exceed  one  quarter-section  of  the  public  lands  in  any  district  land- 
office,  and  who  has  been  subsequently  appointed  a  register  or  receiver, 
may  perfect  the  title  to  the  land  under  the  pre-emption  laws  by  furnishing 
the  proofs  and  making  the  payments  required  by  law,  to  the  satisfaction 
of  the  Commissioner  of  the  General  Land-Office. 

Sec.  2288.  Any  person  who  has  already  settled  or  hereafter  may  settle 
on  the  public  lands,  either  by  pre-emption,  or  by  virtue  of  the  homestead 
law  or  any  amendment  thereto,  shall  have  the  right  to  transfer,  by  war- 
ranty against  his  own  acts,  any  portion  of  his  pre-emption  or  homestead 
for  church,  cemetery,  or  school  purposes,  or  for  the  right  of  way  of  rail- 
roads across  such  pre-emption  or  homestead,  and  the  transfer  for  such 
public  purposes  shall  in  no  way  vitiate  the  right  to  complete  and  perfect 
the  title  to  their  pre-emptions  or  homesteads. 


CHAPTER  FIVE 


HOMESTEADS. 


2289.  Who  may  enter  certain  unappropri- 

ated public  lands. 

2290.  Mode  of  procedure. 

2291.  Certificate  and   patent,  when  given 

and  issued. 

2292.  When  rights  inure  to  the  benefit  of 

infant  children. 

2293.  Persons  in  military  or  naval  service, 

when  and  before  whom  to  make 
affidavit. 

2294.  When  persons  may  make  affidavit 

before  clerk  of  court. 

2295.  Record  of  applications. 


Sec. 

2296.  Homestead  lands  not  to  be  subject  to 

prior  debts. 

2297.  When  lands  entered  for  homestead 

revert  to  Government. 

2298.  Limitation  of   amount  entered    for 

homestead. 

2299.  Existing  pre-emption  rights  not  im- 

paired. 

2300.  What  minors  may  have  the   privi- 

leges of  this  chapter. 

2301.  Payment  before   expiration   of   five 

years,  rights  of  applicant. 

2302.  No  distinction  on  account  of  race  ot 

color,  etc. 
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2303.  What   lands    disposed    of   only    as 

homesteads. 

2304.  Soldiers'  and  sailors*  homestead. 

2305.  Deduction  of  military  and  naval  ser- 

vice from  time,  etc. 

2306.  Persons  who  have  entered  less  than 

160  acres,  rights  of. 
2367.  Widows  and  minor  children  of  per- 
sons entitled  to  homestead,  etc. 

2308.  Actual  service  in  the  Army  or  Navy 

equivalent  to  residence,  etc. 

2309.  Who  may  enter  by  agent. 

2310.  Chiefs,   etc.,   of    Stockbridge   Mun- 

sees,  homestead  rights  of. 

2311.  Exemptions  of  homestead  of  Stock- 

bridge  Munsees. 


Sec. 

2312.  Stockbridge  Munsees  becoming  citi- 

zens. 

2313.  Unsold   lands  of   the   Ottawa    and 

Chippewa   Indians,   how   opened        « 
for  homestead. 

2314.  Selection  for  minors  under  preceding 

section. 

2315.  Bona-fide   settlers    on    above   lands 

prior  to,  etc. 

2316.  Certain  lands  to  be  patented  to  In- 

dians making  selection. 

2317.  Cultivation   of  trees  on  homestead 

tracts. 


Sec.  2289.  Every  person  who  is  the  head  of  a  family,  or  who  has 
arrived  a.t  the  age  of  fwenty-one  years,  and  is  a  citizen  of  the  United 
States,  or  who  has  filed  his  declaration  of  intention  to  become  such,  as 
required  by  the  naturalization  laws,  shall  be  entitled  to  enter  one  quarter 
section  or  a  less  quantity  of  unappropriated  public  lands,  upon  which 
such  person. may  have  filed  a  pre-emption  claim,  or  which  may,  at  the 
time  the  application  is  made,  be  subject  to  pre-emption  at  one  dollar  and 
twenty-five  cents  per  acre ;  or  eighty  acres  or  less  of  such  unappropriated 
lands,  at  two  dollars  and  fifty  cents  per  acre,  to  be  located  in  a  body, 
in  conformity  to  the  legal  subdivisions  of  the  public  lands,  and 
after  the  same  have  been  surveyed.  And  every  person  owning  and  re- 
siding on  land  may,  under  the  provisions  of  this  section,  enter  other  land 
lying  contiguous  to  his  land,  which  shall  not,  with  the  land  so  already 
owned  and  occupied,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres. 

Sec.  2290.  The  person  applying  for  the  benefit  of  the  preceding  section 
§hall,  upon  application  to  the  register  of  the  land-office  in  which  he  is 
about  to  make  such  entry,  make  affidavit  before  the  register  or  receiver 
that  he  is  the  head  of  a  family,  or  is  twenty-one  years  or  more  of  age,  or 
has  performed  service  in  the  Army  or  Navy  of  the  United  States,  and  that 
such  application  is  made  for  his  exclusive  use  and  benefit,  and  that  his 
entry  is  made  for  the  purpose  of  actual  settlement  and  cultivation,  and  not 
either  directly  or  indirectly  for  the  use  or  benefit  of  any  other  person;  and 
upon  filing  such  affidavit  with  the  register  or  receiver,  on  payment  of  five 
dollars  when  the  entry  is  of  not  more  than  eighty  acres,  and  on  payment 
of  ten  dollars  when  the  entry  is  for  more  than  eighty  acres,  he  shall  there- 
upon be  permitted  to  enter  the  amount  of  land  specified. 

Sec.  2291.  No  certificate,  however,  shall  be  given,  or  patent  issued 
therefor,  until  the  expiration  of  five  years  from  the  date  of  such  entry;  and 
if  at  the  expiration  of  such  time,  or  at  any  time  within  two  years  there- 
after, the  person  making  such  entry ;  or  if  he  be  dead,  his  widow ;  or  in 
case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a  widow  making 
such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two  cred- 
ible witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated  the 
same  for  the  term  of  five  years  immediately  succeeding  the  time  of  filing 
the  affidavit,  and  makes  affidavit  that  no  part  of  such  land  has  been  alien- 
ated, except  as  provided  in  section  twenty-two  hundred  and  eighty-eight, 
and  that  he,  she,  or  they  will  bear  true  allegiance  to  the  Government  of 
the  United  States;   then,  in  such  case,  he,  she,  or  they,  if  at  that  time 
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citizens  of  the  United  States,  shall  be  entitled  to  a  patent,  as  in  other  cases 
provided  by  law. 

Sec.  2292.  In  case  of  the  death  of  both  father  and  mother,  leaving  an 
infant  child  or  children  under  twenty-one  years  of  age,  the  right  and  fee 
shall  inure  to  the  benefit  of  such  infant  child  or  children ;  and  the  execu- 
tor, administrator,  or  guardian  may,  at  any  time  within  two  years  after 
the  death  of  the  surviving  parent,  and  in  accordance  with  the  laws  of  the 
State  in  which  such  children,  for  the  time  being,  have  their  domicile,  sell 
the  land  for  the  benefit  of  such  infants,  but  for  no  other  purpose  ;  and  the 
purchaser  shall  acquire  the  absolute  title  by  the  purchase,  and  be  entitled 
to  a  patent  from  the  United  States  on  the  payment  of  the  office-fees  and 
sum  of  money  above  sp>ecified. 

Sec.  2293.  In  case  of  any  person  desirous  of  availing  himself  of  the 
benefits  of  this  chapter,  but  who,  by  reason  of  actual  service  in  the  mili- 
tary or  naval  services  of  the  United  States,  is  unable  to  do  the  personal 
preliminary  acts  at  the  district  land-office  which  the  preceding  sections 
require,  and  whose  family,  or  some  member  thereof,,  is  residing  on  the 
land  which  he  desires  to  enter,  and  upon  which  a  bona-fide  improvement 
and  settlement  have  been  made,  such  person  may  make  the  affidavit 
required  by  law  before  the  officer  commanding  in  the  branch  of  the  service 
in  which  the  party  is  engaged,  which  affidavit  shall  be  as  binding  in  law, 
and  with  like  penalties,  as  if  taken  before  the  register  or  re.ceiver ;  and 
upon  such  affidavit  being  filed  with  the  register  by  the  wife  or  other  rep- 
resentative of  the  party,  the  same  shall  become  effective  from  the  date  of 
such  filing,  provided  the  application  and  affidavit  are  accompanied  by  the 
fee  and  commissions  as  required  by  law. 

Sec.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the 
homestead,  and  whose  family,  or  some  member  thereof,  is  residing  on  the 
land  which  he  desires  to  enter,  and  upon  which  a  bona-fide  improvement 
and  settlement  have  been  made,  is  prevented,  by  reason  of  distance, 
bodily  infirmity,  or  other  good  cause,  from  personal  attendance  at  the 
district  land-office,  it  may  be  lawful  for  him  to  make  the  affidavit  required 
by  law  before  the  clerk  of  the  court  for  the  county  in  which  the  appli- 
cant is  an  actual  resident,  and  to  transmit  the  same,  with  the  fee  and 
commissions,  to  the  register  and  receiver. 

Sec,  2295.  The  register  of  the  land-office  shall  note  all  applications 
under  the  provisions  of  this  chapter,  on  the  tract-books  and  plats  of  his 
office,  and  keep  a  register  of  all  such  entries,  and  make  return  thereof  to 
the  General  Land  Office,  together  with  the  proof  upon  which  they  have 
been  founded. 

Sec.  2296.  No  lands  acquired  under  the  provisions  of  this  chapter 
shall  in  any  event  become  liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor. 

Sec.  2297.  If,  at  any  time  after  the  filing  of  the  affidavit,  as  required 
in  section  twenty-two  hundred  and  ninety,  and  before  the  expiration  of 
the  five  years  mentioned  in  section  twenty-two  hundred  and  ninety-one, 
it  is  proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the 
register  of  the  land-office,  that  the  person  having  filed  such  affidavit  has 
actually  changed  his  residence,  or  abandoned  the  land  for  more  than  six 
months  at  any  time,  then  and  in  that  event  the  land  so  entered  shall 
revert  to  the  Government. 

Sec.  2298.  No  person  shall  be  permitted  to  acquire  title  to  more  than 
one  quarter-section  under  the  provisions  of  this  chapter. 

Sec.  2299.  Nothing  contained  in  this  chapter  shall  be  so  construed  as 
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to  impair  or  interfere  in  any  manner  with  existing  pre-emption  rights ; 
and  all  persons  who  may  have  filed  their  applications  for  a  pre-emption 
right  prior  to  the  twentieth  day  of  May,  eighteen  hundred  and  sixty-two, 
shall  be  entitled  to  all  the  privileges  of  this  chapter. 

Sec.  2300.  No  person  who  has  served,  or  may  hereafter  serve,  for  a 
period  not  less  than  fourteen  days  in  the  Army  or  Navy  of  the  United 
States,  either  regular  or  volunteer,  under  the  laws  thereof,  during  the 
existence  of  an  actual  war,  domestic  or  foreign,  shall  be  deprived  of  the 
benefits  of  this  chapter  on  Recount  of  not  having  attained  the  age  of 
twenty-one  years.  ' 

Sec.  2301.  Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent 
any  person  who  has  availed  himself  of  the  benefits  of  section  twenty- 
two  hundred  and  eighty-nine,  from  paying  the  minimum  price  for  the 
quantity  of  land  so  entered,  at  any  time  before  the  expiration  of  the  five 
years,  and  obtaining  a  patent  therefor  from  the  Government,  as  in  other 
cases  directed  by  law,  on  making  proof  of  settlement  and  cultivation  as 
provided  by  law,  granting  pre-emption  rights. 

Sec.  2302.  No  distinction  shall  be  made  in  the  construction  or  execu- 
tion of  this  chapter,  on  account  of  race  or  color;  nor  shall  any  mineral 
lands  'be  liable  to  entry  and  settlement  under  its  provisions. 

Sec.  2303.  All  the  public  lands  in  the  States  of  Alabama,  Mississippi, 
Louisiana,  Arkansas,  and  Florida,  shall  be  disposed  of  in  no  other  man- 
ner than  according  to  the  terms  and  stipulations  contained  in  the  preced- 
ing provisions  of  this  chapter. 

Sec.  2304.  Every  private  soldier  and  oflftcer  who  has  served  in  the 
Army  of  the  United  States  during  the  recent  rebellion,  for  ninety  days, 
and  who  was  honorably  discharged,  and  has  remained  loyal  to  the  Gov- 
ernment, including  the  troops  mustered  into  the  service  of  the  United 
States  by  virtue  of  the  third  section  of  an  act  approved  February  thirteen, 
eighteen  hundred  and  sixty-two,  and  every  seaman,  marine,  and  officer 
who  has  served  in  the  Navy  of  the  United  States,  or  in  the  Marine  Corps, 
during  the  rebellion,  for  nmety  days,  and  who  was  honorably  discharged, 
and  has  remained  loyal 'to  the  Government,  shall,  on  compliance  with 
the  provisions  of  this  chapter,  as  hereinafter  modified,  be  entitled  to 
enter  upon  and  receive  patents  for  a  quantity  of  public  lands  not  exceed- 
ing one  hundred  and  sixty  acres,  or  one  quarter-section,  to  be  taken  in 
compact  form,  according  to  legal  subdivisions,  including  the  alternate 
reserved  sections  of  public  lands  along  the  line  of  any  railroad  or  other 
public  work,  not  otherwise  reserved  or  appropriated,  and  other  lands 
subject  to  entry  under  the  homestead  la^'s  of  the  United  States;  but 
such  homestead  settler  shall  be  allowed  six  months  after  locating  his 
homestead,  and  filing  his  declaratory  statement,  within  which  to  make 
his  entry  and  commence  his  settlement  and  improvement. 

Sec.  2305.  The  time  which  the  homestead  settler  has  served  in  the 
Army,  Navy,  or  Marine  Corps  shall  be  deducted  from  the  time  heretofore 
required  to  perfect  title,  or  if  discharged  on  account  of  wounds  received 
or  disability  incurred  in  the  line  of  duty,  then  the  term  of  enlistment 
shall  be  deducted  from  the  time  heretofore  required  to  perfect  title,  with- 
out reference  to  the  length  of  time  he  may  have  served ;  but  no  patent 
shall  issue  to  any  homestead  settler  who  has  not  resided  upon,. improved, 
and  cultivated  his  homestead  for  a  period  of  at  least  one  year  after  he 
shall  have  commenced  his  improvements. 

Sec.  2306.  Every  person  entitled,  under  the  provisions  of  section 
twenty-three  hundred  and  four,  to  enter  a  homestead,  who  may  have 
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heretofore  entered,  under  the  homestead  laws,  a  quantity  of  land  less 
than  one  hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much 
land  as,  when  added  to  the  quantity  previously  entered,  shall  not  exceed 
one  hundred  and  sixty  acres. 

Sec.  2307..  In  case  of  the  death  of  any  person  who  would  be  entitled 
to  a  homestead  under  the  provisions  of  section  twenty-three  hundred 
and  four,  his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage, 
then  his  minor  orphan  children,  by  a  guardian  duly  appointed  and 
officially  accredited  at  the  Department  of  the  Interior,  shall  be  entitled 
to  all  the  benefits  enumerated  in  this  chapter,  subject  to  all  the  provisions 
as  to  settlement  and  improvements  therein  contained  ;  but  if  such  per- 
son died  during  his  term  of  enlistment,  the  whole  term  of  his  enlist- 
ment shall  be  deducted  from  the  time  heretofore  required  to  perfect  the 
title.  • 

Sec.  2308.  Where  a  party  at  the  date  of  his  entry  of  a  tract  of  land 
under  the  homestead  laws,  or  subsequently  thereto,  was  actually  enlisted 
and  employed  in  the  Army  or  Navy  of  the  United  States,  his  services 
therein  shall,  in  the  administration  of  such  homestead  laws,  be  construed 
to  be  equivalent,  to  all  intents  and  purposes,  to  a  residence  for  the  same 
length  of  time  upon  the  tract  so  entered.  And  if  his  entry  has  been 
canceled  by  reason  of  his  absence  from  such  tract  while  in  the  military 
or  naval  service  of  the  United  States,  and  such  tract  has  not  been  dis- 
posed of,  his  entry  shall  be  restored ;  but  if  such  tract  has  been  disposed 
of,  the  party  may  enter  another  tract  subject  to  entry  under  the  home- 
stead laws,  and  his  right  to  a  patent  therefor  may  be  determined  by  the 
proofs  touching  his  residence  and  cultivation  of  the  first  tract  and  his 
absence  therefrom  in  such  service. 

Sec.  2309.  Every  soldier,  sailor,  marine,  officer,  or  other  person  com- 
ing within  the  provisions  of  section  twenty-three  hundred  and  four,  may, 
as  well  by  an  agent  as  in  person,  enter  upon  such  homestead  by  filing  a 
declaratory  statement,  as  in  pre-emption  cases ;  but  such  claimant  in 
person  shall  within  the  time  prescribed  make  his  actual  entry,  commence 
settlements  and  improvements  on  the  same,  and*  thereafter  fulfill  all  the 
requirements  of  law. 

Sec.  2310.  Each  of  the  chiefs,  warriors,  and  heads  of  families  of  the 
Stockbridge  Munsee  tribes  of  Indians,  residing  in  the  county  of  Shaw- 
ana,  State  of  Wisconsin,  may,  under  the  direction  of  the  Secretary  of 
the  Interior,  enter  a  homestead  and  become  entitled  to  all  the  benefits  of 
this  chapter,  free  from  any  fee  or  charge ;  and  any  part  of  their  present 
reservation,  which  is  abandoned  for  that  purpose,  may  be  sold,  under  the 
direction  of  the  Secretary  of  the  Interior,  and  the  proceeds  applied  for 
the  benefit  of  such  Indians  as  may  settle  on  homesteads,  to  aid  them  in 
improving  the  same. 

Sec.  231 1.  The  homestead  secured,  by  virtue  of  the  preceding  section, 
shall  not  be  subject  to  any  tax,  levy,  or  sale ;  nor  shall  it  be  sold,  con- 
veyed, mortgaged,  or  in  any  manner  encumbered,  except  upon  the  decree 
of  the  district  court  of  the  United  States,  as  provided  in  the  following 
section.    , 

Sec.  2312.  Whenever  any  of  the  chiefs,  warriors,  or  heads  of  families 
of  the  tribes  mentioned  in  section  twenty- three  hundred  and  ten,  having 
filed  with  the  clerk  of  the  district  court  of  the  United  States  a  declaration 
of  his  intention  to  become  a  citizen  of  the  United  States,  and  to  dissolve 
all  relations  with  any  Indian  tribe,  two  years  previous  thereto,  appears  in 
such  court,  and  proves  to  the  satisfaction  thereof,  by  the  testimony  of  two 
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citizens,  that  for  five  years  last  past  he  has  adopted  the  habits  of  civilized 
life;  that  he  has  maintained  himself  and  family  by  his  own  industry;  that 
he  reads  and  speaks  the  English  language ;  that  he  is  well  disposed  to 
become  a  peaceable  and  orderly  citizen  ;  and  that  he  has  sufficient  capac- 
ity to  manage  his  own  affairs ;  the  court  may  enter  a  decree  admitting 
him  to  all  the  rights  of  a  citizen  of  the  United  StSites,  and  thenceforth  he 
shall  be  no  longer  held  or  treated  as  a  member  of  any  Indian  tribe,  but 
shall  be  entitled  to  all  the  rights  and  privileges,  and  be  subject  to  all  the 
duties  and  liabilities  to  taxation,  of  other  citizens  of  the  United  States. 
But  nothing  herein  contained  shall  be  construed  to  deprive  such  chiefs, 
warriors,  or  heads  'of  families,  of  annuities  to  which  they  are  or  may  be 
entitled. 

Sec.  2313.  The  unoccupied  lands  in  the  reservation  made  for  the 
Ottawa  and  Chippewa  Indians,  of  Michigan,  by  the  treaty  of  July  thirty- 
one,  eighteen  hundred  and  fifty-five,  shall  be  open  to  homestead  entry  for 
six  months  from  the  tenth  day  of  June,  eighteen  hundred  and  seventy-two, 
by  Indians  only  of  those  tribes,  who  have  not  made  selections  or  pur- 
chases under  the  treaty,  including  such  members  of  the  tribes  as  have 
become  of  age  since  the  expiration  of  the  ten  years  named  in  the  treaty ; 
and  every  Indian  so  entitled  shall  be  permitted  to  make  his  homestead 
entry,  at  the  local  land-office,  within  such  six  months,  of  not  exceeding 
one  hundred  and  sixty  acres,  or  one  quarter-section  of  minimum,  or 
eighty  acres  of  double  minimum  land,  on  making  proper  proof  of  his 
right,  under  such  rules  as  may  be  prescribed  by  the  Secretary  of  the  In- 
terior. 

Sec.  2314.  The  collector  of  customs  for  the  district  in  which  such  land 
is  situated,  is  authorized,  and  it  is  made  his  duty,  to  select  for  such  minor 
children  as  would  be  entitled,  under  the  preceding  section,  as  the  heirs  of 
any  Indian. 

Sec.  2315.  All  actual,  permanent,  bona-fide  settlers  on  any  of  such 
lands  who  settled  prior  to  the  first  day  of  January,  eighteeen  hundred  and 
seventy-two,  shall  be  entitled  to  enter  either  under  the  homestead  laws  or 
to  pay  for  at  the  minimum  or  double  minimum  price,  as  the  case  may  be, 
not  exceeding  one  hundred  and  sixty  acres  of  the  former  or  eighty  acres 
of  the  latter  class  of  land,  on  making  proof  of  his  settlement  and  contin- 
ued residence  before  the  expiration  of  six  months  from  the  tenth  day  of 
June,  eighteen  hundred  and  seventy-two. 

Sec.  2316.  All  selections  of  such  lands  by  Indians  heretofore  made  and 
regularly  reported  and  recognized  ^  valid  and  proper  by  the  Secretary  of 
the  Interior  and  Commissioner  of  Indian  Affairs,  shall  be  patented  to  the 
respective  Indians  making  the  same ;  and  all  sales  heretofore  made  and 
reported,  where  the  same  are  regular  and  not  in  conflict  with  such  selec- 
tions, or  with  any  other  valid  adverse  right,  except  of  the  United  States, 
are  confirmed,  and  patents  shall  issue  thereon  as  in  other  cases  according 
to  law. 

Sec.  2317.  Every  person  having  a  homestead  on  the  public  domain, 
under  the  provisions  of  this  chapter,  who,  at  the  end  of  the  third  year  of 
his  residence  thereon,  shall  have  had  under  cultivation,  for  two  years,  one 
acre  of  timber,  the  trees  thereon  not  being  more  than  twelve  feet  apart 
each  way,  and  in  a  good,  thrifty  condition,  for  each  and  every  sixteen 
acres  of  such  homestead,  shall,  upon  due  proof  of  the  fact  by  two  credible 
witnesses,  receive  his  patent  for  such  homestead. 
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MINERAL  LANDS  AND  MINING  RESOURCES. 
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2337.  Paten^  for  non -mineral  lands,  etc. 
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ing, etc.,  right  of  way  for  canals. 

2340.  Patents,    pre-emptions,    and    home- 

steads, subject  to  vested  and  ac- 
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cepted. 
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Sec.  2318.  In  all  cases  lands  valuable  for  minerals  shall  be  reserved 
from  sale,  except  as  otherwise  expressly  directed  by  law. 

Sec.  2319.  All  valuable  mineral  deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase,  and  the  lands  in  which  they 
are  found  to  occupation  and  purcha^,  by  citizens  of  the  United  States 
and  those  who  have  declared  their  intention  to  become  such,  under  regu- 
lations prescribed  by  law,  and  according  to  the  local  customs  or  rules  of 
miners  in  the  several  mining  districts,  so  far  as  the  same  are  applicable 
and  not  inconsistent  with  the  laws  of  the  United  States. 

Sec  2320.  Mining  claims  upon  veins  or  lodes  of  quartz  or  other  rock 
in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valu- 
able deposits,  heretofore  located,  shall  be  governed  as  to  length  along  the 
vein  or  lode  by  the  customs,  regulations,  and  laws  in  force  at  the  date  of 
their  location.  A  mining-claim  located  after  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  whether  located  by  one  or  more  per- 
sons, may  equal,  but  shall  not  exceed,  one  thousand  five  hundred  feet  in 
length  along  the  vein  or  lode ;  but  no  location  of  a  mining-claim  shall 
be  made  until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the 
claim  located.  No  claim  shall  extend  more  than  three  hundred  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface,  nor  shall  any  claim  be 
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limited  by  any  mining  regulation  to  less  than  twenty-five  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface,  except  where  adverse  rights 
existing  on  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
render  such  limitation  necessary.  The  end-lines  of  each  claim  shall  be 
parallel  to  each  other. 

Sec.  2321.  Proof  of  citizenship,  under  this  chapter,  may  consist,  in 
the  case  of  an  individual,  of  his  own  affidavit  thereof;  in  the  case  of  an 
association  of  persons  unincorporated,  of  the  affidavit  of  their  author- 
ized agent,  made  on  his  own  knowledge,  or  upon  information  and  belief; 
and  in  the  case  of  a  corporation  organized  under  the  laws  of  the  United 
States,  or  of  any  State  or  Territory  thereof,  by  the  filing  of  a  certified 
Qopy  of  their  charter  or  certificate  of  incorporation. 

Sec.  2322.  The  locators  of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge,  situ- 
ated on  the  public  domain,  their  heirs  and  assigns,  where  no  adverse 
claim  exists  on  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
so  long  as  they  comply  with  the  laws  of  the  United  Stajtes,  and  with 
State,  Territorial,  and  local  regulations  not  in  conflict  with  the  laws'  of 
the  United  States  governing  their  possessory  title,  shall  have  the  exclusive 
right  of  possession  and  enjoyment  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface- 
lines  extended  downward  vertically,  although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  course  downward  as  to 
extend  outside  the  vertical  side-lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of  such  veins  or  ledges  shall  be 
confined  to  such  portions  thereof  as  lie  between  vertical  planes  drawn 
downward  as  above  described,  through  the  end-lines  of  their  locations, 
so  continued  in  their  own  direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges.  And  nothing  in  this  section  shall 
authorize  the  locator  or  possessor  of  a  vein  or  lode  which  extends  in  its 
downward  course  beyond  the  vertical  lines  of  his  claim  to  enter  upon  the 
surface  of  a  claim  owned  or  possessed  by  another. 

Sec.  2323.  Where  a  tunnel  is  run  for  the  development  of  a  vein  or 
lode,  or  for  the  discovery  of  mines,  the  owners  of  such  tunnel  shall  have 
the  right  of  possession  of  all  veins  or  lodes  within  three  thousand  feet 
from  the  face  of  such  tunnel  on  the  line  thereof,  not  previously  known  to 
exist,  discovered  in  such  tunnel,  to  the  same  extent  as  if  discovered  from 
the  surface ;  and  locations  on  the  line  of  such  tunnel  of  veins  or  lodes 
not  appearing  on  the  surface,  made  by  other  parties  after  the  commence- 
ment of  the  tunnel,  and  while  the  same  is  being  prosecuted  with  reason- 
able diligence,  shall  be  invalid ;  but  failure  to  prosecute  the  work  on  the 
tunnel  for  six  months  shall  be  considered  as  an  abandonment  of  the  right 
to  all  undiscovered  veins  on  the  line  of  such  tunnel. 

Sec.  2324.  The  miners  of  each  mining-district  may  make  regulations 
not  in  conflict  with  the  laws  of  the  United  States,  or  with  the  laws  of 
the  State  or  Territory  in  which  the  district  is  situated,  governing  the 
location,  manner  of  recording,  amount  of  work  necessary  to  hold  pos- 
session of  a  mining-claim,  subject  to  the  following  requirements :  The 
location  must  be  distinctly  marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced.  All  records  of  mining-claims  hereafter  made 
shall  contain  the  name  or  names  of  the  locators,  the  date  of  the  loca- 
tion, and  such  a  description  of  the  claim  or  claims  located  by  reference 
to  some  natural  object  or  permanent   monument  as  will  identify  the 
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claim.  On  each  claim  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  and  until  a  patent  has  been  issued  therefor, 
not  less  than  one  hundred  dollars*  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year.  On  all  claims  located  prior  to 
the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten  dollars* 
worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth 
day  of  June,  eighteen  hundred  and  seventy- four,  ^nd  each  year  there- 
after for  each  one  hundred  feet  in  length  along  the  vein  until  a  pat- 
ent has  been  issued  therefor  ;  but  where  such  claims  are  held  in  common, 
such  expenditure  may  be  made  upon  any  one  claim;  and  upon  a  failure 
to  comply  with  these  conditions,  the  claim  or  mine  upon  which  such 
failure  occurred  shall  be  open  to  relocation  in  the  same  manner  as  if  no 
location  of  the  same  had  ever  been  made,  provided  that  the  original 
locators,  their  heirs,  assigns,  or  legal  representatives,  have  not  resumed 
work  upon  the  claim  after  failure  and  before  such  location.  Upon  the 
failure  of  any  one  of  several  co-owners  to  contribute  his  proportion  of 
the  expenditures  required  hereby,  the  co-owners  who  have  performed  the 
labor  or  made  the  improvements  may,  at  the  expiration  of  the  year,  give 
such  delinquent  co-owner  personal  notice  in  writing  or  notice  by  publi- 
cation in  the  newspaper  published  nearest  the  claim,  for  at  least  once  a 
week  for  ninety  days,  and  if  at  the  expiration  of  ninety  days  after  such 
notice  in  writing  or  by  publication  such  delinquent  should  fail  or  refuse 
to  contribute  his  proportion  of  the  expenditure  required  by  this  section, 
his  interest  in  the  claim  shall  become  the  property  of  his  co-owners  who 
have  made  the  required  expenditures. 

Sec.  2325.  A  patent  for  any  land  claimed  and  located  for  valuable 
deposits  may  be  obtained  in  the  following  manner:  Any  person,  associa- 
tion, or  corporation  authorized  to  locate  a  claim  under  this  chapter,  hav- 
ing claimed  and  located  a  piece  of  land  for  such  purposes,  who  has,  or 
have,  complied  with  the  terms  of  this  chapter,  may  file  in  the  proper 
land-office  an  application  for  a  patent,  under  oath,  showing  such  compli- 
ance, together  with  a  plat  and  field -notes  of  the  claim  or  claims  in  com- 
mon, made  by  or  under  the  direction  of  the  United  States  surveyor- 
general,  showing  accurately  the  boundaries  of  the  claim  or  claims,  which 
shall  be  distinctly  marked  by  monuments  on  the  ground,  and  shall  post  a 
copy  of  such   plat,   together  with  a  notice  of  such  application  for  a 
patent,  in  a  conspicuous  place  on  the  land  embraced  in  such  plat  pre- 
vious to  the  filing  of  the  application  for  a  patent,  and  shall  file  an  affida- 
vit of  at  least  two  persons  that  such  notice  has  been  duly  posted,  and 
shall  file  a  copy  of  the  notice  in  such  land-office,  and  shall  thereupon 
be  entitled  to  a  patent  for  the  land,  in  the  manner  following:  The  reg- 
ister of  the  land-office,  upon  the  filing  of  such  application,  plat,  field- 
notes,  notices,  and  affidavits,  shall  publish  a  notice  that  such  application 
has  been  made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him 
designated  as  published  nearest  to  such  claim;  and  he  shall  also  post 
such  notice  in  his  office  for  the  same  period.     The  claimant  at  the  time 
of  filing  this  application,  or  at  any  time  thereafter,  within  the  sixty  days 
of  publication,  shall  file  with  the  register  a  certificate  of  the  United 
States  surveyor-general  that  five  hundred  dollars'  worth  of  labor  has  been 
expended  or  improvements  made  upon  the  claim  by  himself  or  grantors ; 
that  the  plat  is  correct,  with  such  further  description  by  such  reference 
to  natural  objects  or  permanent  monuments  a.s  shall  identify  the  claim, 
and  furnish  an  accurate  description,  to  be  incorporated  in  the  patent. 
At  the  expiration  of  the  sixty  days  of  publication  the  claimant  shall  file 
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his  affidavit,  showing  that  the  plat  arfd  notice  have  been  posted  in  a  con- 
spicuous place  on  the  claim  during  such  period  of  publication.  If  no 
adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver  of 
the  proper  land-office  at  the  expiration  of  the  sixty  days  of  publication, 
it  shall  be  assumed  that  the  applicant  is  entitled  to  a  patent,  upon  the 
payment  to  the  proper  officer  of  five  dollars  per  acre,  and  that  no  ad- 
verse claim  exists;  and  thereafter  no  objection  from  third  parties  to  the 
issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the  applicant 
has  failed  to  comply  with  the  terms  of  this  chapter. 

Sec.  2326.  Where  an  adverse  claim  is  filed  during  the  period  of  pub- 
lication, it  shall  be  upon  oath  of  the  person  or  persons  making  the  same, 
and  shall  show  the  nature,  boundaries,  and  extent  of  such  adverse  claim, 
and  all  proceedings,  except  the  publication  of  notice  and  making  and 
filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or  the 
adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant, 
within  thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a 
court  of  competent  jurisdiction,  to  determine  the  question  of  the  right 
of  possession,  and  prosecute  the  same  with  reasonable  diligence  to  final 
judgment ;  and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 
After  such  judgment  shall  have  been  rendered,  the  party  entitled  to  the 
possession  of  the  claim,  or  any  portion  thereof,  may,  without  giving 
further  notice,  file  a  certified  copy  of  the  judgment-roll  with  the  regis- 
ter of  the  land-office,  together  with  the  certificate  of  the  surveyor-general 
that  tne  requisite  amount  of  labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in  other  cases,  and  shall  pay 
to  the  receiver  five  dollars  per  acre  for  his  claim,  together  with  the  proper 
fees,  whereupon  the  whole  proceedings  and  the  judgment-roll  shall  be  cer- 
tified by  the  register  to  the  Commissioner  of  the  General  Land-OfSce,  and 
a  patent  shall  issue  thereon  for  the  claim,  or  such  portions  thereof  as  the 
applicant  shall  appear,  from  the  decision  of  the  court,  to  rightly  possess. 
If  it  appears  from  the  decision  of  the  court  that  several  parties  are  en- 
titled to  separate  and  different  portions  of  the  claim,  each  party  may 
pay  for  his  portion  of  the  claim,  with  the  proper  fees,  and  file  the 
certificate  and  description  by  the  surveyor-general,  whereupon  the  regis- 
ter shall  certify  the  proceedings  and  judgment-roll  to  the  Couimissioner 
of  the  General  Land -Office,  as  in  the  preceding  case,  and  patents  shall 
issue  to  the  several  parties  according  to  their  respective  rights.  Nothing 
herein  contained  shall  be  construed  to  prevent  the  alienation  of  the  title 
conveyed  by  a  patent  for  a  mining  claim  to  any  person  whatever. 

Sec.  2327.  The  description  of  vein  or  lode  claims,  upon  surveyed 
lands,  shall  designate  the  location  of  the  claim  with  reference  to  the  lines 
of  the  public  surveys,  but  need  not  conform  therewith;  but  where  a 
patent  shall  be  issued  for  claims  upon  unsurveyed  lands,  the  surveyor- 
general,  in  extending  the  surveys,  shall  adjust  the  same  to  the  boundaries 
of  such  patented  claim,  according  to  the  plat  or  description  thereof,  but 
so  as  in  no  case  to  interfere  with  or  change  the  location  of  any  such 
patented  claim. 

Sec.  2328,.  Applications  for  patents  for  mining  claims  under  former 
laws  now  pending  may  be  prosecuted  to  a  final  decision  in  the  General 
Land-Office;  but  in  such  cases  where  adverse  rights  are  not  affected 
thereby,  patents  may  issue  in  pursuance  of  the  provisions  of  this  chap- 
ter; and  all  patents  for  mining-claims  upon  veins  or  lodes  heretofore 
issued  shall  convey  all  the  rights  and  privileges  conferred  by  this  chapter 
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where  no  adverse  rights  existed  on  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two. 

Sec.  2329.  Claims  usually  called  **  placers,'*  including  all  forms  of 
deposit,  excepting  veins  of  quartz,  or  other  rock  in  place,  shall  be  sub- 
ject to  entry  and  patent,  under  like  circumstances  and  conditions,  and 
upon  similar  proceedings,  as  are  provided  for  vein  or  lode  claims ;  but 
where  the  lands  have  been  previously  surveyed  by  the  United  States,  the 
entry  in  its  exterior  limits  shall  conform  to  the  legal  sujjdivisions  of  the 
public  lands. 

Sec.  2330.  Legal  subdivisions  of  forty  acres  may  be  subdivided  into, 
ten-acre  tracts;  and  two  or  more  persons,  or  associations  of  persons, 
having  contiguous  claims  of  any  size,  although  such  claims  may  be  less 
than  ten  acres  each,  may  make  joint  entry  thereof;  but  no  location  of  a 
placer-claim,  made  after  the  ninth  day  of  July,  eighteen  hundred  and 
seventy,  shall  exceed  one  hundred  and  sixty  acres  for  any  one  person  or 
association  of  persons,*  which  location  shall  conform  to  the  United 
States  surveys;  and  nothing  in  this  section  contained  shall  defeat  or 
impair  any  bona-fide  pre-emption  or  homestead  claim  upon  agricultural 
lands,  or  authorize  the  sale  of  the  improvements  of  any  bona-fide  settler 
to  any  purchaser. 

Sec.  2331.  Where  placer-claims  are  upon  surveyed  lands,  and  conform 
to  legal  subdivisions,  no  further  survey  or  plat  shall  be  required,  and  all 
placer-mining  claims  located  after  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  shall  conform  as  near  as  practicable  with  the 
United  States  system  of  public  land  surveys,  and  the  rectangular  subdi- 
visions of  such  surveys,  and  no  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant;  but  where  placer-claims 
cannot  be  conformed  to  legal  subdivisions,  survey  and  plat  shall  be  made 
as  on  uijsurveyed  lands ;  and  where  by  the  segregation  of  mineral  land 
in  any  legal  subdivision  a  quantity  of  agricultural  land  less  than  forty 
acres  remains,  such  fractional  portion  of  agricultural  land  may  be  entered 
by  any  party  qualified  by  law,  for  homestead  or  pre-emption  purposes. 

Sec.  2332.  Where  such  person  or  association,  they  and  their  grantors, 
have  held  and  worked  their  claims  for  a  period  equal  to  the  time  pre- 
scribed by  the  statute  of  limitations  for  mining-claims  of  the  State  or 
Territory  where  the  same  may  be  sittlated,  evidence  of  such  possession 
and  working  of  the  claims  for  such  period  shall  be  sufficient  to  establish 
a  right  to  a  patent  thereto  under  this  chapter,  in  the  absence  of  any  ad- 
verse claim ;  but  nothing  in  this  chapter  shall  be  deemed  to  impair  any 
lien  which  may  have  attached  in  any  way  whatever  to  any  mining-claim 
Qr  property  thereto  attached  prior  to  the  issuance  of  a  patent. 

Sec  2333.  Where  the  same  person,  association,  or  corporation,  is  in 
possession  of  a  placer-claim,  and  also  a  vein  or  lode  included  within  the 
boundaries  thereof,  application  shall  be  made  for  a  patent  for  the  placer- 
claim,  with  the  statement  that  it  includes  such  vein  or  lode,  and  in  such 
case  a  patent  shall  issue  for  the  placer-claim,  subject  to  the  provisions  of 
this  chapter,  including  such  vein  or  lode,  upon  the  payment  of  five  dol- 
lars per  acre  for  such  vein  or  lode  claim,  and  twenty-five  feet  of  surface 
on  each  side  thereof.  The  remainder  of  the  placer-claim,  or  any  placer- 
claim  not  embracing  any  vein  or  lode  claim,  shall  be  paid  for  at  the  rate 
of  two  dollars  and  fifty  cents  p^r  acre,  together  with  all  costs  of  proceed- 
ings; and  where  a  vein  or  lode,  such  as  is  described  in  section  twenty- 
three  hundred  and  twenty,  is  known  to  exist  within  the  boundaries  of  a 
placer-claim,  an  application  for  a  patent  for  such  placer-claim  which  does 
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not  include  an  application  for  the  vein  or  lode  claim  shall  be  construed 
as  a  conclusive  declaration  that  the  claimant  of  the  placer-claim  has  no 
right  of  possession  of  the  vein  or  lode  claim ;  but  where  the  existence  of 
a  vein  or  lode  in  a  placer-claim  is  not  known,  a  patent  for  the  placer- 
claim  shall  convey  all  valuable  mineral  and  other  deposits  within  the 
boundaries  thereof. 

Sec^  2334.  The  surveyor-general  of  the  United  States  may  appoint  in 
each  land-district  containing  mineral  lands  as  many  competent  surveyors 
as  shall  apply  for  appointment  to  survey  mining-claims.  The  expenses 
of  the  survey  of  vein  or  lode  claims,  and  the  survey  and  subdivision  of 
placer-claims  into  smaller  quantities  than  one  hundred  and  sixty  acres, 
together  with  the  cost  of  publication  of  notices,  shall  be  paid  by  the  ap; 
plicants,  and  they  shall  be  at  liberty  to  obtain  the  same  at  the  most  rea- 
sonable rates,  and  they  shall  also  be^at  liberty  to  employ  any  United 
States  deputy  surveyor  to  make  the  survey.  The  Commissioner  of  the 
General  Land-Office  shall  also  have  power  to  establish  the  maximum 
charges  for  surveys  and  publication  of  notices  under  this  chapter ;  and, 
in  case  of  excessive  charges  for  publication,  he  may  designate  any  news- 
paper published  in  a  land-district  where  mines  are  situated  for  the  publi- 
cation of  mining-notices  in  such  district,  and  fix  the  rates  to  be  charged 
by  such  paper;  and,  to  the  end  that  the  Commissioner  may  be  fully  in- 
formed on  the  subject,  each  applicant  shall  file  with  the  register  a  sworn 
statement  of  all  charges  and  fees  paid  by  such  applicant  for  publication 
and  surveys;  together  with. all  fees  and  money  paid  the  register  and  the 
receiver  of  the  land-office,  which  statement  shall  be  transmitted,  with  the 
other  papers  in  the  case,  to  the  Commissioner  of  the  General  Land-Office, 

Sec.  2335.  All  affidavits  required  to  be  made  under  this  chapter  may 
be  verified  before  any  officer  authorized  to  administer  oaths  within  the 
land-district  where  the  claims  may  be  situated,  and  all  testimony  and 
proofs  may  be  taken  before  any  such  officer,  and,  when  duly  certified  by 
the  officer  taking  the  same,  shall  have  the  same  force  and  effect  as  if  taken 
before  the  register  and  receiver  of  the  land-office.  In  cases  of  contest  as 
to  the  mineral  or  agricultural  character  of  land,  the  testimony  and 
proofe  may  be  taken  as  herein  provided  on  personal  notice  of  at  least  ten 
days  to  the  opposing  party ;  or  if  such  party  cannot  be  found,  then  by 
publication  of  at  least  once  a  week  for  thirty  days  in  a  newspaper,  to  be 
designated  by  the  register  of  the  land-office  as  published  nearest  to  the 
location  of  such  land;  and  the  register  shall  require  proof  that  such 
notice  has  been  given. 

Sec.  2336.  Where  two  or  more  veins  intersect  or  cross  each  other, 
priority  of  title  shall  govern,  and  such  prior  location  shall  be  entitled  to 
all  ore  or  mineral  contained  within  the  space  of  intersection ;  but  the 
subsequent  location  shall  have  the  right  of  way  through  the  space  of  inter- 
section for  the  purposes  of  the  convenient  working  of  the  mine.  And 
where  two  or  more  veins  unite,  the  oldest  or  prior  location  shall  take  the 
vein  below  the  point  of  union,  including  all  the  space  of  intersection. 

Sec.  2337.  Where  non-mineral  land  not  contiguous  to  the  vein  or  lode 
is  used  or  occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or 
milling  purposes,  such  non-adjacent  surface-ground  may  be  embraced  and 
included  in  an  application  for  a  patent  for  such  vein  or  lode,  and  the 
same  may  be  patented  therewith,  subject  to  the  same  preliminary  require- 
ments as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but  no 
location  hereafter  made  of  such  non-adjacent  land  shall  exceed  five  acres, 
and  payment  for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this 
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chapter  for  the  superficies  of  the  lode.  The  owner  of  a  quartz-mill  or  re- 
duction-works, not  owning '  a  mine  in  connection  therewith,  may  also  re- 
ceive a  patent  for  his  mill-site,  as  provided  in  this  section. 

Sec.  2338.  As  a  condition  of  sale,  in  the  absence  of  necessary  legisla- 
tion by  Congress,  the  local  legislature  of  any  State  or  Territory  may  pro- 
vide rules  for  working  mines,  involving  easements,  drainage,  and  other 
necessary  means  to  their  complete  development;  and  those  conjiitions 
shall  be  fully  expressed  in  the  patent. 

Sec.  2339.  Whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 
same ;  and  the  right  of  way  for  tl*  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowledged  and  confirmed  ;  but  when- 
ever any  person,  in  the  construction  of  any  ditch  or  canal,  injures  or 
damages  the  possession  of  any  settler  on  the  public  domain,  the  party 
committing  such  injury  or  damage  shall  be  liable  to  the  party  injured  for 
such  injury  or  damage. 

Sec.  2340.  All  patents  granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  water-rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water-rights,  as  may 
have  been  acquired  under  or  recognized  by  the  preceeding  section. 

Sec.  2341.  Wherever,  upon  the  lands  heretofore  designated  as  mineral 
lands,  which  have  been  excluded  from  survey  and  sale,  there  have  been 
homesteads  made  by  citizens  of  the  United  States,  or  persons  who  have 
declared  their  intention  to  become  citizens,  which  homesteads  have  been 
made,  improved,  and  used  for  agricultural  purposes,  and  upon  which 
there  have  been  no  valuable  mines  of  gold,  silver,  cinnabar,  or  copper 
discovered,  and  which  are  properly  agricultural  lands,  the  settlers  or 
owners  of  such  homesteads  shall  have  a  right  of  pre-emption  thereto,  and 
shall  be  entitled  to  purchase  the  same  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre,  and  in  quantity  not  to  exceed  one  hundred 
and  sixty  acres ;  or  they  may  avail  themselves  of  the  provisions  of  chapter 
five  of  this  Title,  relating  to  "Homesteads.** 

Sec.  '2342.  Upon  the  survey  of  the  lands  described  in  the  preceding 
section,  the  Secretary  of  the  Interior  may  designate  and  set  apart  such 
portions  of  the  same  as  are  clearly  agricultural  lands,  which  lands  shall 
thereafter  be  subject  to  pre-emption  and  sale  as  other  public  lands,  and 
be  subject  to  all  the  laws  and  regulations  applicable  to  the  same. 

Sec.  2343.  The  President  is  authorized  to  establish  additional  land- 
districts,  and  'to  appoint  the  necessary  officers  under  existing  laws,  wher- 
ever he  may  deem  the  same  necessary  for  the  public  convenience  in  exe- 
cuting the  provisions  of  this  chapter. 

Sec.  2344.  Nothing  contained  in  this  chapter  shall  be  construed  to 
impair,  in  any  way,  rights  or  interests  in  mining  property  acquired  under 
existmg  laws;  nor  to  affect  the  provisions  of  the  act  entitled  **An  act 
granting  to  A.  Sutro  the  right  of  way  and  other  privileges  to  aid  in  the 
construction  of  a  draining  and  exploring  tunnel  to  the  Comstock  Lode, 
in  the  State  of  Nevada,'*  approved  July  twenty-five,  eighteen  hundred 
and  sixty-six. 

Sec.  2345.  The  provisions  of  the  preceding  sections  of  this  chapter 
shall  not  apply  to  the  mineral  lands  situated  m  the  States  of  Michigan, 
Wisconsin,  and  Minnesota,  which  are  declared  free  and  open  to  explora- 
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tion  and  purchase,  according  to  legal  sub-divisions,  in  like  manner  as 
before  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two.  And 
any  bona  fide  entries  of  such  lands  within  the  States  named,  since  the 
tenth  day  of  May,  eighteen  hundred  and  seventy- two,  may  be  patented 
without  reference  to  any  of  the  foregoing  provisions  of  this  chapter. 
Such  lands  shall  be  offered  for  public  sale  in  the  same  manner,  at  the 
same  minimum  price,  and  under  the  same  jights  of  pre-emption,  as  other 
public  lands. 

Sec.  2346.  No  act  passed  at  the  first  session  of  the  Thirty-eighth  Con- 
gress, granting  lands  to  States  or  corporations  to  aid  in  the  construction 
of  roads  or  for  other  purposes,  or  to  extend  the  time  of  grants  made  prior 
to  the  thirtieth  day  of  January,  eighteen  hundred  and  sixty-five,  shall  be 
so  construed  as  to  embrace  mineral  lands,  which  in  all  cases  are  reserved 
exclusively  to  the  United  States,  unless  otherwise  specially  provided  in 
the  act  or  acts  making  the  grant. 

Sec.  2347.  Every  person  above  the  age  of  twenty-one  years,  who  is 
a  citizen  of  the  United  States,  or  who  has  declared  his  intention  to  be- 
come such,  or  any  association  of  persons  severally  qualified  as  above, 
shall,  upon  application  to  the  register  of  the  proper  land-office,  have  the 
right  to  enter,  by  legal  subdivisions,  any  quantity  of  vacant  coal-lands 
of  the  United  States  not  otherwise  appropriated  or  reserved  by  compe- 
tent authority,  not  exceeding  one  hundred  and  sixty  acres  to  such  indi- 
vidual person,  or  three  hundred  and  twenty  acres  to  such  association, 
upon  payment  to  the  receiver  of  not  less  than  ten  dollars  per  acre  for 
such  lands,  where  the  same  shall  be  situated  more  than  fifteen  miles  from 
any  completed  railroad,  and  not  less  than  twenty  dollars  per  acre  for  such 
lands  as  shall  be  within  fifteen  miles  of  such  road. 

Sec.  2348.  Any  person  or  association  of  persons  severally  qualified, 
as  above  provided,  who  have  opened  and  improved,  or  shall  hereafter 
open  and  improve,  any  coal  mine  or  mines  upon  the  public  lands,  and 
shall  be  in  actual  possession  of  the  same,  shall  be  entitled  to  a  preference- 
right  of  entry,  under  the  preceding  section,  of  the  mines  so  opened  and 
improved :  Pravidedy  That  when  any  association  of  not  less  than  four 
I>ersons,  severally  qualified  as  above  provided,  shall  have  expended  not 
less  than  five  thousand  dollars  in  working  and  improving  any  such  mine 
or  mines,  such  association  may  enter  not  exceeding  six  hundred  and  forty 
acres,  including  such  mining  improvements. 

Sec.  2349.  All  claims  under  the  preceding  section  must  be  presented 
to  the  register  of  the  proper  land-district  within  sixty  days  after  the  date 
of  actual  possession  and  the  commencement  of  improvements  on  the 
land,  by  the  filing  of  a  declaratory  statement  therefor ;  but  \f hen  the 
township  plat  is  not  on  file  at  the  date  of  such  improvement,  filing  must 
be  made  within  sixty  days  from  the  receipt  of  such  plat  at  the  district 
office ;  and  where  the  improvements  shall  have  been  made  prior  to  the 
expiration  ot  three  months  from  the  third  day  of  March,  eighteen  hun- 
dred and  seventy-three,  sixty  days  from  the  expiration  of  such  three 
months  shall  be  allowed  for  the  filing  of  a  declaratory  statement,  and  no 
sale  under  the  provisions  of  this  section  shall  be  allowed  until  the  expira- 
tion of  six  months  from  the  third  day  of  March,  eighteen  hundred  and 
seventy-three. 

Sec  2350.  The  three  preceding  sections  shall  be  held  to  authorize  only 
one  entry  by  the  same  person  or  association  of  persons;  and  no  associa- 
tion of  persons  any  member  of  which  shall  have  taken  the  benefit  of  such 
sections,  either  as  an  individual  or  as  a  member  of  any  other  association, 
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shall  enter  or  hold  any  other  lands  under  the  provisions  thereof;  and  no 
member  of  any  association  which  shall  have  taken  the  benefit  of  such 
sections  shall  enter  or  hold  any  other  lands  under  their  provisions ;  and 
all  persons  claiming  under  section  twenty-three  hundred  and* forty-eight 
shall  be  required  to  prove  their  respective  rights  and  pay  for  the  lands 
filed  upon  within  one  year  from  the  time  prescribed  for  filing  their  respec- 
tive claims ;  and  upon  failure^  to  file  the  proper  notice,  or  to  pay  for  the 
land  within  the  required  period,  the  same  shall  be  subject  to  entry  by  any 
other  qualified  applicant. 

Sec.  2351.  In  case  of  conflicting  claims  upon  coal  lands  where  the  im- 
provements shall  be  commenced,  after  the  third  day  of  March,  eighteen 
hundred  and  seventy-three,  priority  of  possession  and  improvement,  fol- 
lowed by  proper  filing  and  continued  good  faith,  shall  determine  the 
preference-right  to  purchase.-  And  also  where  improvements  have  al- 
ready been  made  prior  to  the  ihird  day  of  March,  eighteen  hundred  and 
seventy- three,  division  of  the  land  claimed  may  be  made  by  legal  subdi- 
visions, to  include,  as  near  as  may  be,  the  valuable  improvements  of  the 
respective  pafties. '  The  Commissioner  of  the  General  Land  Office  is 
authorized  to  issue  all  needful  rules  and  regulations  for  carrying  into  effect 
the  provisions  of  this  and  the  four  preceding  sections. 

Sec.  2352.  Nothing  in  the  five  preceding  sections  shall  be  construed 
to  destroy  or  impair  any  rights  which  may  have  attached  prior  to  the 
third  day  of  March,  eighteen  hundred  and  seventy-three,  or  to  authorize 
the  sale  of  lands  valuable  for  mines  of  gold,  silver,  or  copper. 
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Sec.  2353.  All  the  public  lands,  the  sale  of  which  is  authorized  by  law, 
shall,  when  offered  at  public  sale  to  the  highest  bidder,  be  offered  in  half 
quarter-sections.  , 

Sec.  2354.  All  the  public  lands,  when  offered  at  private  sale,  may  be 
purchased,  at  the  option  of  the  purchaser,  in  entire  sections,  half-sections, 
quarter-sections,  half  quarter-sections,  or  quarter  quarter-sections. 

Sec.  2355.  Every  person  making  application  at  any  of  the  land-offices 
of  the  United  States  for  the  purchase,  at  private  sale  of  a  tract  of  land 
shall  produce  to  the  register  a  memorandum  in  writing,  describing  the 
tract,  which  he  shall  enter  by  the  proper  number  of  the  section,  half-sec- 
tion, quarter-section,  half  quarter-section,  or  quarter  quarter-section,  as 
the  case  may  be,  and  of  the  township  and  range,  subscribing  his  name 
thereto,  which  memorandum  the  register  shall  file  and  preserve  in  his 
office. 

Sec.  2356.  Credit  shall  not  be  allowed  for  the  purchase-money  on  the 
sale  of  any  of  the  public  lands,  but  every  purchaser  of  land  sold  at  public 
sale  shall,  on  the  day  of  purchase,  make  complete  payment  therefor ;  and 
the  purchaser  at  private  sale  shall  produce  to  the  register  of  the  land-office 
a  receipt  from  the  Treasurer  of  the  United  States,  or  from  the  receiver  of 
public  moneys  of  the  district,  for  the  amount  of  the  purchase -money  on 
any  tract,  before  he  enters  the  same  at  the  land-office;  and  if  any  person, 
being  the  highest  bidder  at  public  sale  for  a  tract  of  land,  fails  to  make 
payment  therefor  on  the  day  on  which  the  same  was  purchased,  the  tract 
shall  be  again  offered  at  public  sale  on  the  next  .day  of  sale,  and  such  per- 
son shall  not  be  capable  of  becoming  the  purchaser  of  that  or  any  other 
tract  offered  at  such  public  sales. 

Sec.  2357.  The  price  at  which  the  public  lands  are  offered  for  sale 
shall  be  one  dollar  and  twenty-five  cents  an  acre ;  and  at  every  public 
sale,  the  highest  bidder,  who  makes  payment  as  provided  in  the  preceding 
section,  shall  be  the  purchaser;  but  no  land  shall  be  sold,  either  at  public 
or  private  sale,  for  a  less  price  than  one  dollar  and  twenty-five  cents  an 
acre ;  and  all  the  public  lands  which  are  hereafter  offered  at  public  sale, 
according  to  law,  and  remain  unsold  at  the  close  of  such  public  sales, 
shall  be  subject  to  be  sold  at  private  sale,  by  entry  at  the  land-office,  at 
one  dollar  and  twenty-five  cents  an  acre,  to  be  paid  at  the  time  of  making 
such  entry :  Provided,  That  the  price  to  be  paid  for  alterhate  reserved 
lands,  along  the  line  of  railroads  within  the  limits  granted  by  any  act  of 
Congress,  shall  be  two  dollars  and  fifty  cents  per  acre. 

Sec.  2358.  Whenever  the  President  is  authorized  to  cause-  the  public 
lands,  in  any  land-district,  to  be  offered  for  sale,  he  may  offer  for  sale, 
at  first,  only  a  part  of  the  lands  contained  in  such  district,  and  at  any 
subsequent  time  or  times  he  may  offer  for  sale  in  the  same  manner  any 
other  part,  or  the  remainder  of  the  lands  contained  in  the  same. 

Sec.  2359.  The  public  lands  which  are  exposed  to  public  sale  by  order 
of  the  President  shall  be  advertised  for  a  period  of  not  less  than  three 
nor  more  than  six  months  prior  to  the  day  of  sale,  unless  otherwise  spe- 
cially provided. 

Sec.  2360.  The  public  sales  of  lands  shall,  respectively,  be  kept  open 
for  two  weeks,  and  no  longer,  unless  otherwise  specially  provided  by  law. 

Sec.  2361.  Where  two  or  more  persons  have  become  purchasers  of  a 
section  or  fractional  section,  the  register  of  the  land-office  of  the  district 
in  which  the  lands  lie,  shall  on  application  of  the  parties,  and  a  sur- 
render of  the  original  certificate,  issue  separate  certificates,  of  the  same 
date  with  the  original,  to  each  of  the  purchasers,  or  their  assignees,  in 
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conformity  with  the  division  agreed  on  by  them ;  but  in  no  case  shall 
the  fractions  so,  purchased  be  divided  by  other  than  north  and  south,  or 
east  and  west,  lines ;  nor  shall  any  certificate  issue  for  less  than  eighty 
acres. 

Sec.  2362.  The  Secretary  of  the  Interior  is  authorized,  upon  proof 
being  made,  to  his  satisfaction,  that  any  tract  of  land  has  been  erro- 
neously sold  by  the  United  States,  so  that  from  any  cause  the  sale  cannot 
be  confirmed,  to  repay  to  the  purchaser,  or  to  his  legal  representatives  or 
assignees,  the  sum  of  money  which  was  paid  therefor,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated. 

Sec.  2363.  Where  any  tract  of  land  has  been  erroneously  sold,  as  de- 
scribed in  the  preceding  section,  and  the  money  which  was  paid  for  the 
same  has  been  invested  in  any  stocks  held  in  trust,  or  has  been  paid  into 
the  Treasury  to  the  credit  of  any  trust-fund,  it  is  lawful,  by  the  sale  of 
such  portion  of  the  stocks  as  may  be  necessary  for  the  purpose,  or  out 
of  such  trust-fund,  to  repay  the  purchase-money  to  the  parties  entitled 
thereto. 

Sec.  2364.  Whenever  any  reservation  of  public  lands  is  brought  into 
market,  the  Commissioner  of  the  General  Land-Office  shall  fix  a  mini- 
mum price,  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  below 
which  such  lands  shall  not  be  disposed  of. 

Sec  2365.  Where  two  or  more  persons  apply  for  the  purchase,  at 
private  sale,  of  the  same  tract,  at  the  same  time,  the  register  shall  deter- 
mine the  preference,  by  forthwith  offering  the  tract  to  the  highest  bidder. 

Sec.  2366.  The  gold  coins  of  Great  Britain  and  other  foreign  coins 
shall  be  received  in  all  payments  on  account  of  public  lands,  at  the  value 
estimated  annually  by  the  Director  of  the  Mint,  and  proclaimed  by  the 
Secretary  of  the  Treasury,  in  accordance  with  the  provisions  of  section 
thirty-five  hundred  and  sixty-four,  Title,  **The  Coinage.'* 

Sec.  2367.  Wherever  lands  in  California  subject  to  private  entry  have 
been  or  are  hereafter  withdrawn  from  market  for  any  cause,  such  lands 
shall  not  thereafter  be  held  subject  to  private  entry  until  they  have  first 
been  open  for  at  least  ninety  days  to  homestead  and  pre-emption  settlers, 
and  again  offered  at  public  sale. 

Sec.  2368.  The  Secretary  of  the  Interior  is  authorized  to  permit  the 
purchase,  with  cash  or  military  bounty-land  warrants,  of  such  lands  as 
may  have  been  located  with  claims  arising  under  the  seventh  clause  of 
the  second  article  of  the  treaty  of  September  thirty,  eighteen  hundred 
and  fifty-four,  at  such  price  per  acre  as  he  deems  equitable  and  proper, 
but  not  at  a  less  price  than  one  dollar  and  twenty-five  cents  per  acre,  and 
the  owners  and  holders  of  such  claims  in  good  faith  are  also  permitted  to 
complete  their  entries,  and  to  perfect  their  title  under  such  claims  upon 
compliance  with  the  terms  above  mentioned;  but  it  must  be  shown  to 
the  satisfaction  of  the  Secretary  of  the  Interior  that  such  claims  are 
held  by  innocent  parties  in  good  faith,  and  that  the  locations  made  under 
such  claims  have  been  made  in  good  faith  and  by  innocent  holders  of  the 
same. 

Sec.  2369.  In  every  case  of  a  purchaser  of  public  lands,  at  private  sale, 
having  entered  at  the  land-office  a  tract  different  from  that  he  intended 
to  purchase,  and  being  desirous  of  having  the  error  in  his  entry  corrected, 
he  shall  make  his  application  for  that  purpose  to  the  register  .of  the  land- 
oflftce;  and  if  it  appears  from  testimony  satisfactory  to  the  register  and 
receiver,  that  an  error  in  the  entry  has  been  made,  and  that  the  same  was 
occasioned  by  original  incorrect  marks  made  by  the  surveyor,  or  by  the 
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obliteration  or  change  of  the  original  marks  and  numbers  at  corners  of 
the  tract  of  land ;  or  that  it  has  in  any  otherwise  arisen  from  mistake  or 
error  of  the  surveyor,  or  officers  of  the  land-office,  the  register  and  re- 
ceiver shall  report  the  case,  with  the  testimony,  and  their  opinion  thereon, 
to  the  Secretary  of  the  Interior,  who  is  authorized  to  direct  that  the  pur- 
chaser is  at  liberty  to  withdraw  the  entry  so  erroneously  made,  and  that 
the  moneys  which  have  been  paid  shall  be  applied  in  the  purchase  of  other 
lands  in  the  same  district,  or  credited  in  the  payment  for  other  lands 
which  have  been  purchased  at  the  same  office. 

Sec.  2370.  The  provisions  of  the  preceding  section  are  declared  to  ex- 
tend to  all  cases  where  patents  have  issued  or  may  hereafter  issue ;  upon 
condition,  however,  that  the  party  concerned  surrenders  his  patent  to  the 
Commissioner  of  the  General  Land-Office,  with  a  relinquishment  of  title 
thereon,  executed  in  a  form  to  be  prescribed  by  the  Secretary  of  the 
Interior. 

Sec.  2371.  The  provisions  of  the  two  preceding  sections  are  made 
applicable  in  all  respects  to  errors  in  the  location  of  land-warrants. 

Sec.  2372.  In  all  cases  of  a  entry  hereafter  made,  of  a  tract  of  land 
not  intended  to  be  entered,  by  a  mistake  of  the  true  numbers  of  the  tract 
intended  to  be  entered,  where  the  tract,  thus  erroneously  entered,  does 
not,  in  quantity,  exceed  one-half  section,  and  where  the  certificate  of  the 
original  purchaser  has  not  been  assigned,  or  his  right  in  any  way  trans- 
ferred, the  purchaser,  or,  in  case  of  his  death,  the  legal  representatives, 
not  being  assignees  or  transferees,  may,  in  any  case  coming  within  the 
provisions  of  this  section,  file  his  own  affidavit,  with  such  additional  evi- 
dence as  can  be  procured,  showing  the  mistake  of  the  numbers  of  the  tract 
intended  to  be  entered,  and  that  every  reasonable  precaution  and  exertion 
had  been  used  to  avoid  the  error,  .with  the  register  and  receiver  of  the 
land-district  within  which  such  tract  of  land  is  situated,  who  shall  trans- 
mit the  evidence  submitted  to  them  in  each  case,  together  with  their 
written  opinion,  both  as  to  the  existence  of  the  mistake  and  the  credibility 
of  each  person  testifying  thereto,  to  the  Commissioner  of  the  General 
Land-Office,  who,  if  he  be  entirely  satisfied  that  the  mistake  has  been 
made,  and  that  every  reasonable  precaution  and  exertion  had  been  made 
to  avoid  it,  is  authorized  to  change  the  entry,  and  transfer  the  payment 
from  the  tract  erroneously  entered  to  that  intended  to  be  entered,  if 
unsold ;  but,  if  sold,  to  any  other  tract  liable  to  entry ;  but  the  oath  of 
the  person  interested  shall  in  no  case  be  deemed  sufficient,  in  the  absence 
of  other  corroborating  testimony,  to  authorize  any  such  change  of  entry ; 
nor  shall  anything  herein  contamed  affect  the  right  of  third  persons. 

Sec.  2373.  Every  person  who,  before  or  at  the  time  of  the  public  sale 
of  any  of  the  lands  of  the  United  States,  bargains,  contracts,  or  agrees, 
or  attempts  to  bargain,  contract,  or  agree  with  any  other  person,  that  the 
last-named  person  shall  not  bid  upon  or  purchase  the  land  so  offered  for 
sale,  or  an^  parcel  thereof,  or  who  by  intimidation,  combination,  or  unfair 
management,  hinders,  or  prevents,  or  attempts  to  hinder  or  prevent,  any 
person  from  bidding  upon  or  purchasing  any  tract  of  land  so  offered  for 
sale,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not 
Qiore  than  two  years,  or  both. 

Sec.  2374.  If  any  person  before,  or  at  the  time  of  the  public  sale  of  any 
of  the  lands  of  the  United  States,  enters  into  any  contract,  bargain, 
agreement,  or  secret  understanding  with  any  other  person,  proposing  to 
purchase  such  land,  to  pay  or  give  to,  such  purchasers  for  such  land  a  sum 
of  money  or  other  article  of  property,  over  and  above  the  price  at  which 
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the  land  is  bid  off  by  such  purchasers,  every  such  contract,  bargain, 
agreement  or  secret  understanding,  and  every  bond,  obligation,  or  writing 
of  any  kind  whatsoever,  founded  upon  or  growing  out  of  the  same,  shall 
be  utterly  null  and  void. 

Sec.  2375.  Every  person  being  a  party  to  such  contract,  bargain,  agree- 
ment, or  secret  understanding,  who  pays  to  such  purchaser  any  sum  of 
money  or  other  article  of  value,  over  and  above  the  purchase-money  of 
such  land,  may  sue  for  and  recover  such  excess  from  such  purchaser  in 
any  court  having  jurisdiction  of  the  same. 

Sec.  2376.  If  the  party  aggrieved  have  no  legal  evidence  of  such  con- 
tract, bargain,  agreement,  or  secret  understanding,  or  of  the  payment  of 
the  excess,  he  may,  by  bill  in  equity,  compel  such  purchaser  to  make  dis- 
covery thereof;  and  if  in  such  case  the  complainant  shall  ask  for  relief, 
the  court  in  which  th^  bill  is  pending  may  proceed  to  final  decree  be- 
tween the  parties  to  the  same ;  but  every  such  suit  either  in  law  or  equity 
shall  be  commenced  within  six  years  next  after  the  sale  of  such  land  by 
the  United  States. 

Sec.  2377.  In  no  case  shall  more  than  three  sections  of  public  lands 
be  entered  at  private  entry  in  any  one  township  by  scrip  issued  to  any 
State  under  the  act  approved  July  two,  eighteen  hundred  and  sixty-two, 
for  the  establishment  of  an  agricultural  college  therein. 

Sec.  2378.  There  is  granted,  for  purposes  of  internal  improvement,  to 
each  new  State  hereafter  admitted  into  the  Union,  upon  such  admission, 
so  much  public  land  as,  including  the  quantity  that  was  granted  to  such 
State  before  its  admission  and  while  under  a  territorial  government,  will 
make  five  hundred  thousand  acres. 

Sec.  2379.  The  selections  of  lands,  granted  in  the  preceding  section, 
shall  be  made  within  the  limits  of  each  state  so  admitted  into  the  Union, 
in  such  manner  as  the  legislatures  thereof,  respectively,  may  direct ;  and 
such  lands  shall  be  located  in  parcels  conformably  to  sectional  divisions 
and  subdivisions  of  not  less  than  three  hundred  and  twenty  acres  in  any 
one  location,  on  any  public  land  not  reserved  from  sale  by  law  of  Con- 
gress or  by  proclamation  of  the  President.  The  locations  may  be  made 
at  any  time  after  the  public  lands  in  any  such  new  State  have  been  sur- 
veyed according  to  law. 


CHAPTER  EIGHT. 


RESERVATION  AND  SALE  OF  TOWN-SITES  ON  THE 

PUBLIC  LANDS. 


Sec. 

2380.  Town -sites  to  be  reserved. 

2381.  Reservations  to    be    surveyed    into 

•  lots. 

2382.  Town  or  city  sites  in  public  lands. 

2383.  When  ^owns  established  upon  un- 

surveyed  lands,  extension  limits, 
how  adjusted. 

2384.  When  transcript-maps  of  town  are 


see. 

not  filed  in  twelve  months,  pro- 
ceedings by  Secretary  of  Interior. 

2385.  Where  size  of  lots  or  town-plats  vary 

from  general  rule. 

2386.  Title  to  lots  subject  to  mineral  rights. 

2387.  Entry  of  town  authorities  in  trust  for 

occupants. 
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2388.  Entry  under  preceding  section,  when 

to  be  made. 

2389.  Entry   in  proportion   to  number  of 

inhabitants. 

2390.  Authorities  of  Salt  Lake  City,  rights 

of,  as  to  entry. 


Sec. 

2391.  Certain  acts  of  trustees  to  be  void. 
3392.  No  title  acquired  to  gold  mines,  etc., 
or  to  mining-claim,  etc. 

2393.  Military  or  other  reservations,  etc. 

2394.  Inhabitants  of  towns  on  public  lands, 

rights  of,  to  enter. 


Sec.  2380.  The  President  is  authorized  to  reserve  from  the  public 
lands,  whether  surveyed  or  unsurveyed,  town -sites  on  the  shores  of  har- 
bors, at  the  junction  of  rivers,  important  portages,  or  any  natural  or 
prospective  centers  of  population. 

Sec.  2381.  When,  m  the  opinion  of  the  President,  the  public  interests 
require  it,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause 
any  of  such  reservations,  or  part  thereof,  to  be  surveyed  into  urban  or 
suburban  lots  of  suitable  size,  and  to  fix  by  appraisement  of  disinterested 
persons  their  cash  value,  and  to  offer  the  same  for  sale  at  public  outcry  to 
the  highest  bidder,  and  thence  afterward  to  be  held  subject  to  sale  at 
private  entry  according  to  such  regulations  as  the  Secretary  of  the  Interior 
may  prescribe ;  but  no  lot  shall  be  disposed  of  at  public  sale  or  private 
entry  for  less  than  the  appraised  value  thereof.  And  all  such  sales  shall 
be  conducted  by  the  register  and  receiver  of  the  land-office  in  the  district 
in  which  the  reservations  may  be  situated,  in  accordance  with  the  in- 
structions of  the  Commissioner  of  the  General  Land-Office. 

Sec.  2382.  In  any  case  in  which  parties  have  already  founded,  or  may 
hereafter  desire  to  found,  a  city  or  town  on  the  public  lands,  it  may  be 
lawful  for  them  to  cause  to  be  filed  with  the  recorder  for  the  county  in 
which  the  same  is  situated,  a  plat  thereof,  for  not  exceeding  six  hundred 
and  forty  acres,  describing  its  exterior  boundaries  according  to  the  lines 
of  the  public  surveys,  where  such  surveys  have  been  executed ;  also  giving 
the  name  of  such  city  or  town,  and  exhibiting  the  streets,  squares,  blocks, 
lots,  and  alleys,  the  size  of  the  same,  with  measurements  and  area  of  each 
municipal  subdivision,  the  lots  in  which  shall  each  not  exceed  four 
thousand  two  hundred  square  feet,  with  a  statement  of  the  extent  and 
general  character  of  the  improvements ;  such  map  and  statement  to  be 
verified  under  oath  by  the  party  acting  for  and  in  behalf  of  the  persons 
proposing  to  establish  such  city  or  town ;  and  within  one  month  after 
such  filing  there  shall  be  transmitted  to  the  General  Land-Office  a  verified 
transcript  of  such  map  and  statement,  accompanied  by  the  testimony  of 
two  witnesses  that  such  city  or  town  has  been  established  in  good  faith, 
and  when  the  premises  are  within  the  limits  of  an  organized  land-district, 
a  similar  map  and  statement  shall  be  filed  with  the  register  and  receiver, 
and  af^ny  time  after  the  filing  of  such  map,  statement,  and  testimony  in 
the  General  Land-Office,  it  may  be  lawful  for  the  President  to  cause  the 
lots  embraced  within  the  limits  of  such  city  or  town  to  be  offered  at 
public  sale  to  the  highest  bidder,  subject  to  a  minimum  of  ten  dolfars  for 
each  lot  ^  and  such  lots  as  may  not  be  disposed  of  at  public  sale  shall 
thereafter  be  liable  to  private  entry  at  such  minimum,  or  at  such  reason- 
able increase  or  diminution  thereafter  as  the  Secretary  of  the  Interior  may 
order  from  time  to  time,  after  at  least  three  months'  notice,  in  view  of 
the  increase  or  decrease  in  the  value  of  the  municipal  property.  But  any 
actual  settler  upon  any  one  lot,  as  above  provided,  and  upon  any  addi- 
tional lot  in  which  he  may  have  substantial  improvements,  shall  be  en- 
titled to  prove  up  and  purchase. the  same  as  a  pre-emption,  at  such  mini- 
mum, at  any  time  before  the  day  fixed  for  the  public  sale. 
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Sec.  2383.  When  such  cities  or  towns  are  established  upon  unsur- 
veyed  lands,  it  may  be  lawful,  aftf  r  the  extension  thereto  of  the  public 
surveys,  to  adjust  the  extension  limits  of  the  premises  according  to  those 
lines,  where  it  can  be  done  without  interference  with  rights  which  may  be 
vested  by  sale;  and  patents  for  all  lots  so  disposed  of  at  public  or  private 
sale  shall  issue  as  in  ordinary  cases. 

Sec.  2384.  If  within  twelve  months  from  the  establishment  of  a  city  or 
town  on  the  public  domain,  the  parties  interested  refuse  or  fail  to  file  in 
the  General  Land-Office  a  transcript  map,  with  the  statement  and  testi- 
mony called  for  by  the  provisions  of  section  twenty-three  hundred  and 
eighty 7 two>  it  may  be  lawful  for  the  Secretary  of  the  Interior  to  cause  a 
survey  and  plat  to  be  made  of  such  city  or  town,  and  thereafter  the  lots 
in  the  same  shall  be  disposed  of  as  required  by  such  provisions,  with  this 
exception,  that  they  shall  each  be  at  an  increase  of  fifty  per  centum  on 
the  minimum  of  ten  dollars  per  lot. 

Sec.  2385.  In  the  case  of  any  city  or  town,  in  which  the.  lots  may  be 
variant  as  to  size  from  the  limitation  fixed  in  section  twenty-three  hun- 
dred and  eighty-two,  and  in  which  the  lots  and  buildings,  as  municipal 
improvements,  cover  an  area  greater  than  six  hundred  and  forty  acres, 
such  variance  as  to  size  of  lots  or  excess  in  area  shall  prove  no  bar  to  such 
city  or  town  claim  under  the  provisions  of  that  section  ;  but  the  minimum 
price  of  each  lot  in  such  city  or  town,  which  may  contain  a  greater  num- 
ber of  square  feet  than  the  maximum  named  in  that  section,  shall  be  in- 
creased to  such  reasonable  amount  as  the  Secretary  of  the  Interior  may 
by  rule  establish. 

Sec.  2386.  Where  mineral  veins  are  possessed,  which  possession  is  rec- 
ognized by  local  authority,  and  to  the  extent  so  possessed  and  recognized, 
the  title  to  town-lots  to  be  acquired  shall  be  subject 'to  such  recognized 
possession  and  the  necessary  use  thereof;  but  nothing  contained  in  this 
section  shall  be  so  construed  as  to  recognize  any  color  of  title  in  posses- 
sors for  mining  purposes  as  against  the  United  States. 

Sec.  2387.  Whenever  any  portion  of  the  public  lands  have  been  or 
may  be  settled  upon  and  occupied  as  a  town -site,  not  subject  to  entry 
under  the  agricultural  pre-emption  laws,  it  is  lawful,  in  case  such  town  be 
incorporated,  for  the  corporate  authorities  thereof,  and,  if  not  incorpo- 
rated,' for  the  judge  of  the  county  court  for  the  county  in  which  such 
town  is  situated,  to  enter  at  the  proper  land-office,  and  at  the  minimum 
price,  the  land  so  settled  and  occupied  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to  their  respective  interests ; 
the  execution  of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town, 
and  the  proceeds  of  the  sales  thereof,  to  be  conducted  under  such  regula- 
tions as  may  be  prescribed  by  the  legislative  authority  of  the  State  or 
Territory  in  which  the  same  may  be  situated. 

Sect  2388.  The  entry  of  the  land  provided  for  in  the  preceding  section 
shall  be  made,  or  a  declaratory  statement  of  the  purpose  of  the  inhabitants 
to  enter  it  as  a  town-site  shall  be  filed  with  the  register  of  the  proper  land- 
office,  prior  to  the  commencement  of  the  public  sale  of  the  body  of  land 
in  which  it  is  included,  and  the  entry  or  declaratory  statement  shall  in- 
clude only  such  .land  as  is  actually  occupied  by  the  town,  and  the  title 
to  which  is  in  the  United  States;  but  in  any  Territory  in  which  a  land- 
office  may  not  have  been  established,  such  declaratory  statements  may 
be  filed  with  the  surveyor-general  of  the  surveying-district  in  which  the 
lands  are  situated;  who  shall  transmit  the  same  to  the  General  Land- 
Office. 
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Sec.  2389.  If  upon  unsurveyed  lands,  the  entry  shall  in  its  exterior 
limit  be  made  in  conformity  to  the  legal  subdivisions  of  the  public  lands 
authorized  by  law;  aud  where  the  inhabitants  are  in  number  one  hundred, 
and  less  than  two  hundred,  shall  embrace  not  exceeding  three  hundred 
and  twenty  acres;  and  in  cases  where  the  inhabitants  of  such  town  are 
more  than  two  hundred,  and  less  than  one  thousand,  shall  embrace  not 
exceeding  six  hundred  and  forty  acres ;  and  where  the  number  of  inhabit- 
ants is  one  thousand  and  over  one  thousand,  shall  embrace  not  exceeding 
twelve  hundred  and  eighty  acres ;  but  for  each  additional  one  thousand 
inhabitants,  not  exceeding  five  thousand  in  all,  a  further  grant  of  three 
hundred  and  twenty  acres  shall  be  allowed. 

Sec.  2390.  The  words  "not  exceeding  five  thousand  in  all,"  in  the 
preceding  section,  shall  not  apply  to  Salt  Lake  City,  in  the  Territory  of 
Utah;  but  such  section  shall  be  so  construed  in  its  application  to  that 
city  that  lands  may  be  entered  for  the  full  number  of  inhabitants  con- 
tained therein,  not  exceeding  fifteen  thousand ;  and  as  that  city  covers 
school-section  number  thirty-six,  in  township  number  one  north,  of  range 
number  one  west,  the  same  may  be  embraced  in  such  entry,  and  in- 
demnity shall  be  given  therefor  when  a  grant  is  made  by  Congress  of 
sections  sixteen  and  thirty-six,  in  the  Territory  of  Utah,  for  school  pur- 
poses. 

Sec.  2391.  Any  act  of  the  trustees  not  made  in  conformity  to  the 
regulations  alluded  to  in  section  twenty- three  hundred  and  eighty-seven 
shall  be  void. 

Sec.  2392.  No  title  shall  be  acquired,  under  the  foregoing  provisions 
of  this  chapter,  to  any  mine  of  gold,  silver,  cinnabar,  or  copper ;  or  to 
any  valid  mining-claim  or  possession  held  under  existing  laws. 

Sec.  2393.  The  provisions  of  this  chapter  shall  not  apply  to  military  or 
other  reservations  heretofore  made  by  the  United  States,  nor  to  reserva- 
tions for  light-houses,  custom-houses,  mints,  or  such  other  public  purposes 
as  the  interests  of  the  United  States  may  require,  whether  held  under 
reservations  through  the  Land-Office  by  title  derived  from  the  Crown  of 
Spain,  oi"  otherwise.  * 

Sec.  2394.  'the  inhabitants  of  any  town  located  on  the  public  lands 
may  avail  themselves,  if  the  town  authorities  choose  to  do  so,  of  the  pro- 
visions of  sections  twenty- three  hundred  and  eighty-seven,  twenty- three 
hundred  and  eighty-eight,  and  twenty-three  hundred  and  eighty-nine; 
and  in  addition  to  the  minimum  price  of  the  lands  embracing  any  town- 
site  so  entered^  there  shall  be  paid  by  the  parties  availing  themselves  of 
such  provisions  all  cost  of  surveying  and  platting  any  such  town-site,  and 
expenses  incident  thereto  incurred  by  the  United  States,  before  any  patent 
issues  therefor ;  but  nothing  contained  in  the  sections  herein  cited  shall 
prevent  the  issuance  of  patents  to  persons  who  have  made  or  may  here- 
after make  entries,  and  elect  to  proceed  under  other  laws  relative  to  town- 
sites  in  this  chapter  set  forth. 
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CHAPTER  NINE. 


SURVEY  OF  THE  PUBLIC  LANDS. 


Sec. 

covered  with  forests,  etc,  in  Ore- 
gon. 

2405.  Ibid,  for  California  and  Washington. 

2406.  Geological  surveys,  extension  of  pub- 

lic surveys,  expenses  of  subdivid- 
ing. 

2407.  Surveys  on  rivers  in  certain  cases. 

2408.  Lines  of  surveys  in  Nevada. 

2409.  Geodetic  method  of  survey  in  Oregon 

and  California. 

2410.  Rectangular  mode  of  survey,  when 

may  be  departed  from. 

241 1.  Compensation  for  surveying  by  the 

day  in  Oregon  and  California. 

2412.  Penalty  for  interrupting  surveys. 

2413.  Protection  of  surveyor  by  marshal  of 

district 


Sec. 

2395.  Rules  of  survey. 

2396.  Boundaries  and   contents  of  public 

lands,  how  ascertained. 

2397.  Lines  of  division  of  half  quarter-sec- 

tions, how  run. 

2398.  Contracts  for  surveys  of  public  lands, 

when  binding. 

2399.  What  instructions  to  be  deemed  part 

of  contract. 

2400.  Prices  of  surveys,  how  established. 

2401.  When  survey  may  be  had  by  settlers 

in  township. 

2402.  Deposit    for    expenses   of    surveys 

deemed  an  appropriation,  etc. 

2403.  Deposits  made  by  settlers  for  public 

surveys  to  go  in  part  payment  of 
lands. 

2404.  Augmented  rates  for  surveys  of  lands 

Sec.  2395.  The  public  lands  shall  be  divided  by  north  and  south  lines 
run  according  to  the  true  meridian,  and  by  others  crossing  them  at  right 
angles,  so  as  to  form  townships  of  six  miles  square,  unless  where  the  line 
of  an  Indian  reservation,  or  of  tracts  of  land  heretofore  surveyed  or  pat- 
ented, or  the  course  of  navigable  rivers,  may  render  this  impracticable ; 
and  in  that  case  this  rule  must  be  departed  from  no  further  than  such  par- 
ticular circumstances  require. 

Second.  The  corners  of  the  townships  must  be  marked  with  progressive 
numbers  from  the  beginning;  each  distance  of  a  mile  between  such 
corners  must  be  also  distinctly  marked  with  marks  different  from  those  of 
the  comers. 

Third.  The  township  shall  be  subdivided  into  sections,  containing,  as 
nearly  as  may  be,  six  hundred  and  forty  acres  each,  by  running  through 
the  same,  each  way,  parallel  lines  at  the  end  of  every  two  miles ;  and  by 
marking  a  corner  on  each  of  such  lines,  at  the  end  of  every  mile.  The 
sections  shall  be  numbered  respectively,  beginning  with  "the  number  one 
in  the  northeast  section  and  proceeding  west  and  east  alternately  through 
the  township  with  progressive  numbers  till  the  thirty-six  be  completed. 

Fourth.  The  deputy  surveyors,  respectively,  shall  cause  to  be  marked  on 
a  tree  near  each  corner  established  in  the  manner  described,  and  within 
the  section,  the  number  of  such  section,  and  over  it  the  number  of  the 
township  within  which  such  section  may  be ;  and  the  deputy  surveyors 
shall  carefully  note,  in  their  respective  field-books,  the  names  of  the  cor- 
ner-trees marked  and  the  numbers  so  made. 

Fifth.  Where  the  exterior  lines  of  the  townships  which  may  be  sub- 
divided into  sections  or  half-sectidns  exceed,  or  do  not  extend  six  miles, 
the  excess  or  deficiency  shall  be  specially  noted,  and  added  to  or  deducted 
from  the  western  and  northern  ranges  of  sections  or  half-sections  in  such 
township,  according  as  the  error  may  be  in  running  the  lines  from  east  to 
west,  or  from  north  to  south ;  the  sections  and  half-sections  bounded  on 
the  northern  and  western  lines  of  such  townships  shall  be  sold  as  contain- 
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ing  only  the  quantity  expressed  in  the  returns  and  plats  respectively,  and 
all  others  as  containing  the  complete  legal  quantity. 

Sixth.  All  lines  shall  be  plainly  marked  upon  trees,  and  measured  with 
chains,  containing  two  perches  of  sixteen  and  one-half  feet  each,  sub- 
divided into  twenty-five  equal  links ;  and  the  chain  shall  be  adjusted  to  a 
standard  to  be  kept  for  that  purpose. 

Seventh.  Every  surveyor  shall  note  in  his  field-book  the  true  situations 
of  all  mines,  salt  licks,  salt  springs,  and  mill-seats  which  come  to  his 
knowledge ;  all  water-courses  over  which  the  line  he  runs  may  pass ;  and 
also  the  quality  of  the  lands. 

Eighth.  These  field-books  shall  be  returned  to  the  surveyor-general, 
who  shall  cause  therefrom  a  description  of  the  whole  lands  surveyed  to 
be  made  out  and  transmitted  to  the  officers  who  may  superintend  the 
sales.  He  shall  also  cause  a  fair  plat  to  be  made  of  the  townships  and 
fractional  parts  of  townships  contained  in  the  lands,  describing  the  sub- 
divisions thereof,  and  the  marks  of  the  corners.  This  plat  shall  be  re- 
corded in  books  to  be  kept  for  that  purpose  ;  and  a  copy  thereof  shall  be 
kept  open  at  the  surveyor-general* s  office  for  public  information,  and  other 
copies  shall  be  sent  to  the  places  of  the  sale,  and  to  the  General  Land- 
Office. 

Sec.  2396.  The  boundaries  and  contents  of  the  several  sections,  half- 
sections,  and  quarter-sections  of  the  public  lands  shall  be  ascertained  in 
conformity  with  the  following  principles : 

First.  AH  the  corners  marked  in  the  surveys,  returned  by  the  surveyor- 
general,  shall  be  established  as  the  proper  corners  of  sections,  or  sub- 
divisions of  sections,  which  they  were  intended  to  designate ;  and  the 
corners  of  half  and  quarter  sections,  not  marked  on  the  surveys,  shall  be 
placed  as  nearly  as  possible  equidistant  from  those  two  corners  which 
stand  on  the  same  line. 

Second.  The  boundary-lines,  actually  run  and  marked  in  the  surveys 
returned  by  the  surveyor-general,  shadl  be  established  as  the  proper 
boundary-lines  of  the  sections,  or  subdivisions,  for  which  they  were  in- 
tended, and  the  length  of  such  lines,  as  returned,  shall  be  held  and  con- 
sidered as  the  true  length  thereof.  And  the  boundary-lines  which  have 
not  been  actually  run  and  marked  shall-  be  ascertained,  by  running 
straight  lines  from  the  established  comers  to  the  opposite  corresponding 
corners ;  but  in  those  portions  of  the  fractional  townships  where  no  such 
opposite  corresponding  corners  have  been  or  can  be  fixed,  the  boundary- 
lines  shall  be  ascertained  by  running  from  the  established  corners  due 
north  and  south,  or  east  and  west  lines,  as  the  case  may  be,  to  the  water- 
course, Indian  boundary-line,  or  other  external  boundary  of  such  frac- 
tional township. 

Third.  Each  section  or  subdivision  of  section,  the  contents  whereof 
have  been  returned  by  the  surveyor-general,  shall  be  held  and  considered 
as  containing  the  exact  quantity  expressed  in  such  return ;  and  the  half- 
sections  and  quarter-sections,  the  contents  whereof  shall  not  have  been 
thus  returned,  shall  be  held  and  considered  as  containing  the  one-half  or 
the  one-fourth  part,  respectively,  of  the  returned  contents  of  the  section 
of  which  they  may  ma)ce  part. 

Sec  2397.  In  every  case  of  the  division  of  a  quarter-section,  the  line 
for  the  division  thereof  shall  run  north  and  south,  and  the  comers  and 
contents  of  half  quarter-sections  which  may  thereafter  be  sold,  shall  be 
ascertained  in  the  manner  and  on  the  principles  directed  and*  prescribed 
by  the  section  preceding,  and  fractional  sections  containing  one  hundred 
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and  sixty  acres  or  upwards  shall  in  like  manner  as  nearly  as  practicable 
be  subdivided  into  half  quarter-sections,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  the  Interior,  and  in  every 
case  of  a  division  of  a  half  quarter-section,  the  line  for  the  division 
thereof  shall  run  east  and  west,  and  the  corners  and  contents  of  quarter 
quarter-sections,  which  may  thereafter  be  sold,  shall  be  ascertained  as 
nearly  as  may  be,  in  the  manner,  and  on  the  principles,  directed  and 
prescribed  by  the  section  preceding ;  and  fractional  sections  containing 
fewer  or  more  than  one  hundred  and  sixty  acres  shall  in  like  manner,  as 
nearly  as  may  be  practicable,  be  subdivided  into  quarter  quarter-sections, 
under  such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

Sec.  2398.  Contracts  for  the  survey  of  the  public  lands  shall  not  be- 
come binding  upon  the  United  States  until  approved  by  the  Commis- 
sioner of  the  General  Land-Office,  except  in  such  cases  as  the  Commis- 
sioner may  otherwise  specially  order. 

Sec.  2399.  The  printed  manual  of  instructions  relating  to  the  public 
surveys  prepared  at  the  General  Land -Office,  and  bearing  date  February 
twenty-second,  eighteen  hundred  and  fifty-five,  the  instructions  of  the 
Commissioner  of  the  General  Land-Office,  and  the  special  instructions  of 
the  surveyor-general,  when  not  in  conflict  with  such  printed  manual  or 
the  instructions  of  the  Commissioner,  shall  be  taken  and  deemed  to  be  a 
part  of  every  contract  for  surveying  the  public  lands. 

Sec.  2400.  The  Commissioner  of  the  General  Land-Office  has  power, 
and  it  shall  be  his  duty,  to  fix  the  prices  per  mile  for  public  surveys, 
which  shall  in  no  case  exceed  the  maximum  established  by  law ;  and, 
under  instructions  to  be  prepared  by  the  Commissioner,  an  accurate  ac- 
count shall  be  kept  by  each  surveyor-general  of  the  cost  of  surveying  and 
platting  private  land -claims,  to  be  reported  to  the  General  Land-Office, 
with  the  map  of  such  claihi,  and  patents  shall  not  issue  for  any  such  pri- 
vate claim  until  the  cost  of  survey  and  platting  has  been  paid  into  the 
Treasury  by  the  claimant. 

Sec.  2401.  When  the  settlers  in  any  township,  not  mineral  or  reserved 
by  Government,  desire  a  survey  made  of  the  same,  under  the  authority 
of  the  survey or-genereral,  and  file  an  application  therefor  in  writing,  and 
deposit  in  a  proper  United  States  depository,  to  the  credit  of  the  United 
States,  a  sum  sufficient  to  pay  for  such  survey,  together  with  all  expenses 
incident  thereto,  without  cost  pr  claim  for  indemnity  on  the  United 
States,  it  may  be  lawful  for  the  surveyor-general,  under  such  instructions 
as  may  be  given  him  by  the  Commissioner  of  the  General  Land-Office, 
and  in  accordance  with  law,  to  survey  such  township  and  make  return 
thereof  to  the  general  and  proper  local  land-office,  provided  the  town- 
ship so  proposed  to  be  surveyed  is  within  the  range  of  the  regular 
progress  of  the  public  surveys  embraced  by  existing  standard  lines  or 
bases  for  the  township  and  subdi visional  surveys. 

Sec.  2402.  The  deposit  of  money  in  a  proper  United  States  depository, 
under  the  provisions  of  the  preceding  section,  shall  be  deemed  an  appro- 
priation of  the  sums  so  deposited  for  the  objects  contemplated  by  that 
section  ;  and  the  Secretary  of  the  Treasury  is  authorized  to  cause  the 
sums  so  deposited  to  be  placed  to  the  credit  of  the  proper  appropriations 
for  the  surveying-service ;  but  any  excesses  in  such  sums  over  and  above 
the  actual  cost  of  the  surveys,  comprising  all  expenses  incident  thereto, 
for  which  they  were  severally  deposited,  shall  be  repaid  to  the  depositors 
respectively. 
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Sec.  2403.  Where  settlers  make  deposits  in  accordance  with  the  pro- 
visions of  section  twenty-four  hundred  and  seven,  the  amount  so  depos- 
ited shall  go  in  part  payment  for  their  lands  situated  in  the  townships, 
the  surveying  of  which  is  paid  for  out  of  such  deposits. 

Sec.  2404.  The  Commissioner  of  the  General  Land-Office  may  author- 
ize, in  his  discretion,  public  lands  in  Oregon,  densely  covered  with  for- 
ests or  thick  undergrowth,  to  be  surveyed  at  augmented  rates,  not  ex- 
ceeding eighteen  dollars  per  mile  for  standard  parallels,  fifteen  dollars  for 
township,  and  twelve  dollars  for  section  lines. 

Sec.  2405.  The  Commissioner  of  the  General  Land- Office,  in  his  dis- 
cretion, may  hereafter  authorize  public  lands  in  California  and  in  Wash- 
ington Territory,  densely  covered  with  forest  or  thick  undergrowth,  to  be 
surveyed  at  augmented  rates,  not  exceeding  eighteen  dollars  per  linear 
mile  for  standard  parallels,  sixteen  dollars  for  township,  and  fourteen 
dollars  for  section  lines. 

Sec.  2406.  There  shall  be  na  further  geological  survey  by  the  Govern- 
ment, unless  hereafter  authorized  by  law.  The  public  surveys  shall  ex- 
tend over  all  mineral  lands ;  and  all  subdividing  of  surveyed  lands  into 
lots  less  than  one  hundred  and  sixty  acres  may  be  done  by  county  and 
local  surveyors  at  the  expense  of  claimants ;  but  nothing  in  this  section 
contained  shall  require  the  survey  of  waste  or  useless  lands. 

Sec.  2407.  Whenever,  in  the  opinion  of  the  President,  a  departure 
from  the  ordinary  method  of  surveying  land  on  any  river,  lake,  bayou, 
or  water-course  would  promote  the  public  interest,  he  may  direct  the  sur- 
veyor-general in  whose  district  such  land  is  situated,  and  where  the  change 
is  intended  to  be  made,  to  cause  the  lands  thus  situated  to  be  surveyed  in 
tracts  of  two  acres  in  width,  fronting  on  any  river,  bayou,  lake,  or  water- 
course, and  running  back  the  depth  of  forty  acres ;  which  tracts  of  land 
so  surveyed  shall  be  offered  for  sale  entire,  instead  of  in  half  quarter-sec- 
tions, and  in  the  usual  manner  and  on  the  same  terms  in  UU  respects  as 
the  other  public  lands  of  the  United  States. 

Sec.  2408.  In  extending  the  surveys  of  the  public  lands  in  the  State 
of  Nevada,  the  Secretary  of  the  Interior  may  vary  the  lines  of  the  sub- 
divisions from  a  rectangular  form,  to  suit  the  circumstances  of  the  coun- 

Sec.  2409.  The  Secretary  of  th«  Interior,  if  he  deems  it  advisable,  is 
authorized  to  continue  the  surveys  in  Oregon  and  California,  to  be  mside 
after  what  is  known  as  the  geodetic  method,  under  such  regulations  and 
upon  such  terms  as  have  been  or  may  hereafter  be  prescribed  by  the 
Commissioner  of  the  General  Land-Office;  but  none  other  than  town- 
ship-lines shall  be  run  where  the  land  is  unfit  for  cultivation ;  nor  shall 
any  deputy  surveyor  charge  for  any  line  except  such  as  may  be  actually 
run  and  marked,  or  for  any  line  not  necessary  to  be  run. 

Sec.  2410.  Whenever,  in  the  opinion  of  the  Secretary  of  the  Interior, 
a  departure  from  the  rectangular  mode  of  surveying  and  subdividing 
the  public  lands  in  California  would  promote  the  public  interests,  he 
may  direct  such  change  to  be  made  in  the  mode  of  surveying  and  desig- 
nating such  lands  as  he  deems  proper,  with  reference  to  the  existence  of 
mountains,  mineral  deposits,  and  the  advantages  derived  from  timber  and 
water  privileges ;  but  such  lands  shall  not  be  surveyed  into  less  than  one 
hundred  and  sixty  acres,  or  subdivided  into  less  than  forty  acres. 

Sec.  241 1.  Whenever  the  public  surveys,  or  any  portion  of  them,  in  the 
States  of  Oregon  and  California,  are  so  required  to  be  made  as  to  render 
it  expedient  to  make  compensation  for  the  surveying  thereof  by  the  day 
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instead  of  by  the  mile,  it  shall  be  lawful  for  the  Commissioner  of  the 
General  Land-Office,  under  the  direction  of  the  Secretary  of  the  Interior, 
to  make  such  fair  and  reasonable  allowance  as,  in  his  judgment,  may  be 
necessary  to  insure  the  accurate  and  faithful  execution  of  the  work. 

Sec.  2412.  Every  person  who  in  any  manner,  by  threats  or  force,  inter- 
rupts, hinders,  or  prevents  the  surveying  of  the  public  lands,  or  of  any 
private  land-claim  which  has  been  or  may  be  confirmed  by  the  United 
States,  by  the  persons  authorized  to  survey  the  same,  in  conformity  with 
the  instructions  of  the  Commissioner  of  the  General  Land-Office,  shall  be 
fined  not  less  than  fifty  dollars  nor  more  than  three  thousand  dollars,  and 
be  imprisoned  not  less  than  one  nor  more  than  three  years. 

Sec.  2413.  Whenever  the  President  is  satisfied  that  forcible  opposition 
has  been  offered,  or  is  likely  to  be  offered,  to  any  surveyor  or  deputy  sur- 
veyor in  the  discharge  of  his  duties  in  surveying  the  public  lands,  it  may 
be  lawful  for  the  President  to  order  the  marshal  of  the  State  or  district, 
by  himself  or  deputy,  to  attend  such  surveyor  or  deputy  surveyor  with 
sufficient  force  to  protect  such  officer  in  the  execution  of  his  duty,  and  to 
remove  force  should  any  be  offered. 
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Sec.  2414.  All  warrants  fot  military  bounty-lands  which  have;  been  or 
may  hereafter  be  issued  under  any  law  of  the  United  States,  and  all  valid 
locations  of  the  same  which  have  been  or  may  hereafter  be  made,  are 
declared  to  be  assignable  by  deed  or  instrument  of  writing,  made  and 
executed  according  to  such  form  and  pursuant  to  such  regulations  as  may 
be  prescribed  by  the  Commissioner  of  the  General  Land-Office,  so  as  to 
vest  the  assignee  with  all  the  rights  of  the  original  owner  of  the  warrant 
or  location. 

Sec.  2415.  The  warrants  which  have  been  or  may  hereafter  *be  issued 
in  pursuance  of  law  may  be  located  according  to  the  legal  subdivisions  of 
the  public  lands  in  one  body  upon  any  lands  of  the  United  States,  sub- 
ject to  private  entry  at  the  time  of  such  location  at  the  minimum  price. 
When  such  warrant  is  located  on  lands  which  are  subject  to  entry  at  a 
greater  minimum  than  one  dollar  and  twenty-five  cents  per  acre,  the 
locator  shall  pay  to  the  United  States  in  cash  the  difference  between  the 
value  of  such  warrants  at  one  dollar  and  twenty-five  cents  per  acre  and 
the  tract  of  land  located  on.  But  where  such  tract  is  rated  at  one  dollar 
and  twenty-five  cents  per  acre,  and  does  not  exceed  the  area  specified  in 
the  warrant,  it  must  be  taken  in  full  satisfaction  thereof. 

Sec.  2416.  In  all  cases  of  warrants  for  bounty-lands,  issued  by  virtue 
of  an  act  approved  July  twenty-seven,  one  thousand  eight  hundred  and 
forty-two,  and  of  two  acts  approved  January  twenty-seven,  one  thousand 
eight  hundred  and  thirty-five,  therein  and  thereby  revised,  and  of  two 
acts  to  ihe  same  intent  respectively,  approved  June  twenty-six,  eighteen 
hundred  and  forty-eight,  and  February  eight,  eighteen  hundred  and 
fifty-four,  for  military  services  in  the  revolutionary  war,  or  in  the  war  of 
eighteen  hundred  and  twelve  with  Great  Britain,  which  remained  unsat- 
isfied on  the  second  day  of  July,  eighteen  hundred  and  sixty-four,  it  is 
lawful  for  the  person  in  whose  name  such  warrant  issued,  his  heirs  or 
legal  representatives,  to  enter  in  quarter-sections,  at  the  proper  local 
land-office  in  any  of  the  States  or  Territories,  the  quantity  of  the  public 
lands  subject  to  private  entry  which  he  is  entitled  to  under  such  warrant. 

Sec  2417.  All  warrants  for  bounty-lands  referred  to  in  the  preceding 
section  may  be  located  at  any  time,  in  conformity  with  the  general  laws 
in  force  at  the  time  of  such  location. 

Sec.  2418.  ELach  of  the  surviving,  or  the  widow  or  minor  children  of 
deceased  commissioned  and  non-commissioned  officers,  musicians,  or 
privates,  whether  of  regulars,  volunteers,  rangers,  or  militia,  who  per- 
formed military  service  in  any  regiment,  company,  or  detachment,  in  the 
service  of  the  United  States,  in  the  war  with  Great  Britain,  deiclared  on 
the  eighteenth  day.  of  June,  eighteen  hundred  and  twelve,  or  in  any  of 
the  Indian  wars  since  seventeen  hundred  and  ninety,  and  prior  to  the 
third  of  March,  eighteen  hundred  and  fifty,  and  each  of  the  commis- 
sioned officers  who  was  engaged  in  the  military  service  of  the  United 
States  in  the  war  with  Mexico,  shall  be  entitled  to  lands  as  follows: 
Those  who  engaged  to  serve  twelve  months  or  during  the  war,  and 
actually  served  nine  months,  shall  receive  one  hundred  and  sixty  acres, 
and  those  who  engaged  to  serve  six  months,  and  actually  served  four 
months,  shall  receive  eighty  acres,  and  those  who  engaged  to  serve  for 
any  or  an  indefinite  period,  and  actually  served  one  month,  shall  receive 
forty  acres ;  but  wherever  any  officer  or  soldier  was  honorably  discharged 
in  consequence  of  disability  contracted  in  the  service,  before  the  expira- 
tion of  his  period  of  service,  he  shall  receive  the  amount  to  which  he 
would  have  been  entitled  if  he  had  served  the  full  period  for  which  he 
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had  enggged  to  serve.  All  the  persons  enumerated  in  this  section  who 
enlisted  in  the  regular  army,  or  who  were  mustered  in  any  volunteer 
company  for  a  period  of  not  less  than  twelve  months,  and  who  served  in 
the  war  with  Mexico,  and  received  an  honorable  discharge,  or  who  were 
killed  or  died  of  wounds  received  or  sickness  incurred  in  the  course  of 
such  service,  or  were  discharged  before  the  expiration  of  the  tenn  of 
service  in  consequence  of  wounds  received  or  sickness  incurred  in  the 
course  of^such  service,  shall  be  entitled  to  receive  a  certificate  or  warrant 
for  one  hundred  and  sixty  acres  of  land  :  or  at  option  Treasury  scrip  for 
one  hundred  dollars  bearing  interest  at  six  per  cent,  per  annum,  payable 
semi-annually,  at  the  pleasure  of  the  Government.  In  the  event  of  the 
death  of  any  one  of  the  persons  mentioned  in  this  section  during  service, 
or  after  his  discharge,  and  before  the  issuing  of  a  certificate  or  warrant, 
the  warrant  or  scrip  shall  be  issued  in  favor  of  his  family  or  relatives ; 
first,  to  the  widow  and  his  children ;  second,  his  father ;  third,  his 
mother  ;  fourth,  his  brothers  and  sisters. 

Sec.  2419.  The  persons  enumerated  in  the  preceding  section  received 
into  service  after  the  commencement  of  the  war  with  Mexico,  for  less 
than  twelve  months,  and  who  served  such  term,  or  were  honorably  dis- 
charged, are  entitled  to  receive  a  certificate  or  warrant  for  forty  acres,  or 
scrip  for  twenty-five  dollars  if  preferred,  and  in  the  event  of  the  death  of 
such  person  during  service,  or  after  honorable  discharge  'before  the 
eleventh  of  February,  eighteen  hundred  and  forty-seven,  the  warrant  or 
scrip  shall  issue  to  the  wife,  child,  or  children,  if  there  be  any,  and  if 
none,  to  the  father,  and  if  no  father,  to  the  mother  of  such  soldier. 

Sec.  2420.  Where  the  militia,  or  volunteers,  or  State  troops  of  any 
State  or  Territory,  subsequent  to  the  eighteenth  day  of  June,  eighteen 
hundred  and  twelve,  and  prior  to  March  twenty-second,  eighteen 
hundred  and  fifty-two,  were  called  into  service,  the  officers  and  soldiers 
thereof  shall  be  entitled  to  all  the  benefits  of  section  two  thousand  four 
hundred  and  eighteen  upon  proof  of  length  of  service  as  therein  required. 

Sec.  2421.  No  person  shall  take  any  benefit  under  the  provisions  of 
the  three  preceding  sections,  if  he  has  received,  or  is  entitled  to  receive, 
any  military  land -bounty  under  any  act  of  Congress  passed  prior  to  the 
twenty-second  March,  eighteen  hundred  and  fifty-two. 

Sec.  2422.  The  period  during  which  any  officer  or  soldier  remained  in 
captivity  with  the  enemy  shall  be  estimated  and  added  to  the  period  of 
his  actual  service,  and  the  person  so  retained  in  captivity  shall  receive 
land  under  the  provisions  of  sections  twenty-four  hundred  and  eighteen 
and  twenty-four  hundred  and  twenty,  in  the  same  manner  that  he  would 
be  entitled  in  case  he  had  entered  the  service  for  the  whole  term  made  up 
by  the  addition  of  the  time  of  his  captivity,  and  had  served  during  such 
term. 

Sec.  2423.  Every  person  for  whom  provision  is  made  by  sections 
twenty-four  hundred  and  eighteen  and  twenty-four  hundred  and  twenty, 
shall  receive  a  warrant  from  the  Department  of  the  Interior  for  the  quan- 
tity of  land  to  which  he  is  entitled ;  and,  upon  the  return  of  such  war- 
rant, with  evidence  of  the  location  thereof  having  been  legally  made,  to 
the  General  Land-Office,  a  patent  shall  be  issued  therefor. 

Sec.  2424.  In  the  event  of  the  death  of  any  person,  for  whom  pro- 
vision is  made  by  sections  twenty-four  hundred  and  eighteen  and  twenty- 
four  hundred  and  twenty,  and  who  did  not  receive  bounty-land  for  his 
services,  a  like  warrant  shall  issue  in  favor  of  his  widow,  who  shall  be 
entitled  to  one  hundred  and  sixty  acres  of  land  in  case  her  husband  was 
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killed  in  battle ;  nor  shall  a  subsequent  marriage  impair  the  right  of  any 
widow  to  such  warrant,  if  she  be  a  widow  at  the  time  of  making  her  ap- 
plication. 

Sec.  2425.  Each  of  the  surviving  persons  specified  in  the  classes  enu- 
merated in  the  following  section,  who  has  served  for  a  period  of  not  less 
than  fourteen  days,  in  any  of  the  wg,rs  in  which  the  United  States  have 
been  engaged  since  the  year  seventeen  hundred  and  ninety,  and  prior  to 
the  third  day  of  March,  eighteen  hundred  and  fifty-five,  shall  be  entitled 
to  receive  a  warrant  from  the  Department  of  the  Interior,  for  one  hun- 
dred and  sixty  acres  of  land;  and,  where  any  person  so  entitled  has, 
prior  to  the  third  day  of  March,  eighteen  hundred  and  fifty-five,  received 
a  warrant  for  any  number  of  acres  less  than  one  hundred  and  sixty,  he 
shall  be  allowed  a  warrant  for  such  quantity  of  land  only  as  will  make, 
in  the  whole,  with  what  he  may  have  received  prior  to  that  date,  one 
hundred  and  sixty  acres. 

Sec.  2426.  The  classes  of  persons  embraced  as  beneficiaries  under  the 
preceding  section,  are  as  follows,  namely: 

First.  Commissioned  and  non-commissioned  officers,  musicians,  and 
privates,  whether  of  the  regulars,  volunteers,  rangers,  or  militia,  who 
were  regularly  mustered  into  the  service  of  the  United  States. 

Second.  Commissioned  and  non-commissioned  officers,  seamen,  ordi- 
nary seamen,  flotilla-men,  marines,  clerks,  and  landsmen*in  the  Navy. 

Third.  Militia,  volunteers  and  State  troops  of  any  State  or  Territory, 
called  into  military  service,  and  regularly  mustered  therein,  and  whose 
services  have  been  paid  by  the  United  States. 

Fourth.  Wagon-masters  and  teamsters  who  have  been  employed  under 
the  direction  of  competent  authority,  in  time  of  war,  in  the  transportation 
of  military  stores  and  supplies.  * 

Fifth.  Officers  and  soldiers  of  the  revolutionary  war,  and  marines,  sea- 
men and  other  persons  in  the  naval  service  of  the  United  States  during 
that  war. 

Sixth.  Chaplains  whp  served  with  the  Army. 

Seventh.  Volunteers  who  served  with  the  armed  forces  of  the  United 
States  in  any  of  the  wars  mentioned,  subject  to  military  orders,  whether 
regularly  mustered  into  the  service  of  the  United  States  or  not. 

Sec.  2427.  The  following  class  of  persons  are  included  as  beneficiaries 
under  section  twenty-four  hundred  and  twenty-five,  without  regard  to  the 
length  of  service  rendered : 

First.  Any  of  the  classes  of  persons  mentioned  in  section  twenty-four 
hundred  and  twenty-six  who  have  been  actually  engaged  in  any  battle  in 
any  of  the  wars  in  which  this  country  has  been  engaged  since  seventeen 
hundred  and  ninety,  and  prior  to  March  third,  eighteen  hundred  and 
fifty-five. 

Second.  Those  volunteers  who  served  at  the  invasion  of  Plattsburg,  in 
September,  eighteen  hundred  and  fourteen. 

Third.  The  volunteers  who  served  at  the  battle  of  King's  Mountain, 
in  the  revolutionary  war.     ' 

Fourth.  The  volunteers  who  served  at  the  battle  of  Nickojack  against 
the  confederate  savages  of  the  South. 

Fifth.  The  volunteers  who  served  in  the  attack  on  Lewistown,  in 
Delaware,  by  the  British  fleet,  in  the  war  of  eighteen  hundred  and 
twelve. 

Sec.  2428.  In  the  event  of  the  death  of  any  person  who  would  be 
entitled  to  a  warrant,  as  provided  in  section  twenty-four  hundred  and 
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twenty-five,  leaving  a  widow,  or,  if  no  widow,  a  minor  child,  such  widow 
or  such  minor  child  shaH  receive  a  warrant  for  the  same  quantity  of  land 
that  the  decedent  would  be  entitled  to  receive,  if  living  on  the  third  day 
of  March,  eighteen  hundred  and  fifty-ftye. 

Sec.  2429.  A  subsequent  marriage  shall  not  impair  the  right  of  any 
widow,  under  the  preceding  section,  if  she  be  a  widow  at  the  time  of  her 
application. 

Sec.  2430.  Persons  within  the  age  of  twenty-one  years  on  the  third  day 
of  March,  eighteen  hundred  and  fifty-five,  shall  be  considered  minors 
within  the  intent  of  section  twenty-four  hundred  and  twenty-eight. 

Sec.  2431.  Where  no  record  evidence  of  the  service  for  which  a  warrant 
is  claimed  exists,  parol  evidence  may  be  admitted  to  prove  the  service 
performed,  under  such  regulations  as  the  Commissioner  of  Pensions  may 
prescribe. 

Sec.  2432.  Where  certificate  or  a  warrant  for  bounty-land  for  any  less 
quantity  than  one  hundred  and  sixty  acres  has  been  issued  to  any  oflScer 
or  soldier,  or  to  the  widow  or  minor  child  of  any  officer  or  soldier,  the 
evidence  upon  which  such  certificate  or  warrant  was  issued  shall  be  re- 
ceived to  establish  the  service  of  such  officer  or  soldier  in  the  application 
of  himself,  or  of  his  widow  or  minor  child,  for  a  warrant  for  so  much 
land  as  may  be  required  to  make  up  the  full  sum  of  one  hundred  and 
sixty  acres,  to  which  he  may  be  entitled  under  the  preceding  section,  on 
proof  of  the  identity  of  such  officer  or  soldier,  or,  in  case  of  his  death, 
of  the  marriage  and  identity  of  his  widow,  or,  in  case  of  her  death,  of 
the  identity  of  his  minor  child.  But  if,  upon  a  review  of  such  evidence, 
the  Commissioner  of  Pensions  is  not  satisfied  that  the  former  warrant  was 
properly  granted,  he  may  require  additional  evidence,  as  well  of  the  term 
as  of  the  fact  of  service. 

Sec.  2433.  When  any  company,  battalion,  or  regiment,  in  an  organ- 
ized form,  marched  more  than  twenty  miles  to  the  place  where  they  were 
mustered  into  the  service  of  the  United  States,  or  were  discharged  more 
than  twenty  miles  from  the  place  where  such  company,  battalion,  or  regi- 
ment was  organized,  in  all  such  cases,  in  computing  the  length  of  service 
of  the  officers  and  soldiers  of  any  such  company,  battalion,  or  regiment, 
there  shall  be  allowed  one  day  for  every  twenty  miles  from  the  place 
where  the  company,  battalion  or  regiment  was  organized  to  the  place 
where  the  same  was  mustered  into  the  service  of  the  United  States,  and 
one  day  for  every  twenty  miles  from  the  place  where  such  company,  bat- 
talion, or  regiment  was  discharged,  to  the  place  where  it  was  organized, 
and  from  whence  it  marched  to  enter  the  service,  provided  that  such 
march  was  in  obedience  to  the  command  or  direction  of  the  President,  or 
some  general  officer  of  the  United  States,  commanding  an  army  or  de- 
partment, or  the  chief  executive  officer  of  the  State  or  Territory  by  which 
such  company,  battalion,  or  regiment  was  called  into  service. 

Sec.  2434.  The  provisions  of  all  the  bounty-land  laws  shall  be  ex- 
tended to  Indians,  in  the  same  manner  and  to  the  same  extent  as  to  white 
persons. 

Sec  2435.  Where  a  pension  has  been  granted  to  any  officer  or  sol- 
dier, the  evidence  upon  which  such  pension  was  granted  shall  be  received 
to  establish  the  service  of  such  officer  or  soldier  in  his  application  for 
bounty-land ;  and  upon  proof  of  his  identity  as  such  pensioner,  a  warrant 
may  be  issued  to  him  for  the  quantity  of  land  to  which  he  is  entitled ; 
and  in  case  of  the  death  of  such  pensioned  oflScer  or  soldier,  his  widow 
shall  be  entitled  to  a  warrant  for  the  same  quantity  of  land  to  which  her 
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husband  would  have  been  entitled,  if  living,  upon  proof  that  she  is  such 
widow ;  and  in  case  of  the  death  of  such  officer  or  soldier,  leaving  a 
minor  child  and  no  widow,  or  where  the  widow  may  have  deceased  before 
the  issuing  of  any  warrant,  such  minor  child  shall  be  entitled  to  a  warrant 
for  the  same  quantity  of  land  as  the  father  would  have  been  entitled  to 
receive  if  living,  upon  proof  of  the  decease  of  father  and  mother.  But  if, 
upon  a  review  of  such  evidence,  the  Commissioner  of  Pensions  is  not 
satisfied  that  the  pension  was  properly  granted,  he  may  require  additional 
evidence,  as  well  of  the  term  as  of  the  fact  of  service. 

Sec.  2436.  All  sales,  mortgages,  letters  of  attorney,  or  other  instru- 
ments of  writing,  going  to  affect  the  title  or  claim  to  any  warrant  issued, 
or  to  be  issued,  or  any  land  granted,  or  to  be  granted,  under  the  preced- 
ing provisions  of  this  chapter,  made  or  executed  prior  to  the  issue  of  such 
warrant,  shall  be  null  and  void  tm  all  intents  and  purposes  whatsoever; 
nor  shall  such  warrant,  or  the  land  obtained  thereby,  be  in  anywise 
affected  by,  or  charged  with,  or  subject  to,  the  payment  of  any  debt  or 
claim  incurred  by  any  officer  or  soldier,  prior  to  the  issuing  of  the  patent. 

Sec.  2437.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Land-Office,  under  such  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  the  Interior,  to  cause  to  be  located,  free  of  expense,  any  warrant 
which  the  holder  may  transmit  to  the  General  Land-Office  for  that  pur- 
pose, in  such  State  or  land-district  as  the  holder  or  warrantee  may  desig- 
nate, and  upon  good  farming-land,  so  far  as  the  same  can  be  ascertained 
from  the  maps,  plats,  and  field-notes  of  the  surveyor,  or  from  any  other 
information  in  the  possession  of  the  local  office,  and,  upon  the  location 
being  made,  the  Secretary  shall  cause  a  patent  to  be  transmitted  to  such 
warrantee  or  holder. 

Sec.  2438.  No  person  who  has  been  in  the  military  service  of  the 
United  States  shall,  in  any  case,  receive  a  bounty-land  warrant  if  it  ap- 
pears by  the  muster-rolls  of  his  regiment  or  cotps  that  he  deserted  or  was 
dishonorably  discharged  from  service. 

Sec.  2439.  When  a  soldier  of  the  Regular  Army,  who  has  obtained  a 
military  land-warrant,  loses  the  same,  or  such  warrant  is  destroyed  by 
accident,  he  shall,  upon  proof  thereof  to  the  satisfaction  of  the  Secretary 
of  the  Interior,  be  entitled  to  a  patent  in  like  manner  as  if  the  warrant 
was  produced. 

Sec.  «44o.  In  all  cases  of  discharge  from  the  military  service  of  the 
United  States  of  any  soldier  of  the  Regular  Army,  when  it  appears  to  the 
satisfaction  of  the  Secretary  of  War  that  a  certificate  of  faithful  service 
has  been  omitted  by  the  neglect  of  the  discharging  officer,  by  miscon- 
struction of  the  law,  or  by  any  other  neglect  or  casualty,  such  omission 
shall  not  prevent  the  issuing  of  the  warrant  and  patent  as  in  other  cases. 
And  when  it  is  proved  that  any  soldier  of  the  Regular  Army  has  lost  his 
discharge  and  certificate  of  faithful  service,  the  Secretary  of  War  shall 
cause  such  papers  to  be  furnished  such  soldier  as  will  entitle  him  to  his 
land-warrant,  and  patent,  provided  such  measure  is  justified  by  the  time 
of  his  enlistment,  the  period  of  service,  and  the  report  of  some  officer  of 
the  corps  to  which  he  was  attached. 

Sec.  2441.  Whenever  it  appears  that  any  certificate  or  warrant,  issued 
in  pursuance  of  any  law  granting  bounty-land,  has  been  lost  or  destroyed, 
whether  the  same  has  been  sold  and  assigned  by  the  warrantee  or  not,  the 
Secretary  of  the  Interior  is  requiwed  to  cause  a  new  certificate  or  warrant 
of  like  tenor  to  be  issued  in  lieu  thereof;  which  new  certificate  or  warrant 
may  be  assigned,  located,  and  patented  in  like  manner  as  other  certifi- 
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cates  or  warrants  for  bounty-land  are  now  authorized  by  law  to  be  as- 
signed, located,  and  patented;  and  in  all  cases  where  warrants  have  been, 
or  may  be,  re-issued,  the  original  warrant,  is  whoseever  hands  it  may  be, 
shall  be  deemed  and  held  to  be  null  and  void,  and  the  assignment  thereof, 
if  any  there  be,  fraudulent ;  and  no  patent  shall  ever  issue  for  any  land 
located  therewith,  unless  such  presumption  of  fraud  in  the  assignment  be 
removed  by  due  proof  that  the  same  was  executed  by  the  warrantee  in 
good  faith  and  for  a  valuable  consideration. 

Sec.  2442.  The  Secretary  of  the  Interior  is  required  to  prescribe  such 
regulations  for  carrying  the  preceding  section  into  effect  as  he  may  deem 
necessary  and  proper  in  order  to  protect  the  Government  against  imposi- 
tion and  fraud  by  persons  claiming  the  benefit  thereof;  and  all  laws  and 
parts  of  laws  for  the  punishment  of  frauds  against  the  United  States  are 
made  applicable  to  frauds  under  that  ^ction. 

Sec.  2443.  In  all  cases  where  an  officer  or  soldier  of  the  revolutionary 
war,  or  a  soldier  of  the  war  of  eighteen  hundred  and  twelve,  was  entitled 
to  bounty-land,  has  died  before  obtaining  a  patent  for  the  land,  and 
where  application  is  made  by  a  part  only  of  the  heirs  of  such  deceased 
officer  or  soldier  for  such  bounty-land,  it  shall  be  the  duty  of  the  Secre- 
tary of  the  Interior  to  issue  the  patent  in  the  name  of  the  heirs  of  such 
deceased  officer  or  soldier,  without  specifying  each;  and  the  patent  so 
issued  in  the  name  of  the  heirs,  generally,  shall  inure  to  the  benefit  of 
the  whole,  in  such  portions  as  they  are  severally  entitled  to  by  the  laws  of 
descent  in  the  State  or  Territory  where  the  officer  or  soldier  belonged  at 
the  time  of  his  death. 

Sec.  2444.  When  proof  has  been  or  hereafter  is  filed  in  the  Pension- 
Office,  during  the  life-time  of  a  claimant,  establishing,  to  the  satisfaction 
of  that  office,  his  right  to  a  warrant  for  military  services,  and  such  war- 
rant has  not  been,  or  may  not  be,  issued  until  after  the  death  of  the 
claimant,  and  all  such  warrants  as  have  been  heretofore  issued  subsequent 
fo  the  death  of  the  claimant,  the  title  to  such  warrants  shall  vest  in  his 
widow,  if  there  be  one,  and  if  there  be  no  widow,  then  in  the  heirs  or 
legatees  of  the  claimant;  and  all  military  bounty-land  warrants  issued 
pursuant  to  law  shall  be  treated  as  personal  chattels,  and  may  be  con- 
veyed by  assignment  of  such  widow,  heirs,  or  legatees,  or  by  the  legal 
representatives  of  the  deceased  claimant,  for  the  use  of  such  heirs  or  leg- 
atees only. 

Sec.  2445.  The  legal  representatives  of  a  deceased  claimant  for  a 
bounty-land  warrant,  whose  claim  was  filed  prior  to  his  death,  may  file 
the  proofs  necessary  to  perfect  such  claim. 

Sec.  2446.  Where  an  actual  settler  on  the  public  lands  has  sought,  or 
hereafter  attempts,  to  locate  the  land  settled  on  and  improved  by  him, 
with  a  military  bounty-land  warrant,  and  where,  from  any  cause,  an  error 
has  occurred  in  making  such  location,  he  is  authorized  to  relinquish  the 
land  so  erroneously  located,  and  to  locate  such  warrant  upon  the  land  so 
settled  upon  and  improved  by  him,  if  the  same  then  be  vacant,  and  if 
not,  upon  any  other  vacant  land,  on  making  proof  of  those  facts  to  the 
satisfaction  of  the  land-officers,  according  to  such  rules  and  regulations 
as  may  be  prescribed  by  the  Commissioner  of  the  General  Land-Office, 
and  subject  to  his  final  adjudication. 
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CHAPTER  ELEVEN. 


MISCELLANEOUS  PROVISIONS  RELATING  TO  THE 

PUBLIC  LANDS. 


S«c. 

2447.  Patents  to  issue  for  claims  heretofore 

confirmed. 

2448.  Patents  issued  to  persons  who  had 

died  before  issue,  effect  of. 

2449.  Fee>simple  to  pass  in  all  grants  of 

land  to  States  and  Territories.. 

2450.  Cases  of  suspended  entries  of  public 

lands,  and  suspended  pre-emption 
land-claims. 

2451.  Adjudications  under  above,  how  ap- 

proved. 

2452.  Report  of  adjudications  under  pre- 

ceding-sections. 

2453.  Decisions  to  be  arranged  into  classes. 

2454.  Patents  to  issue  for  lands  in  the  first 

class,  and  lands  in  second  class  to 
revert  to  the  United  States. 

2455.  Commissioner  to  order  into  market 

lands  of  second  class. 

2456.  Patents  surrendered   and   new  ones 

issued  in  certain  cases. 

2457.  Extent  of  foregoing  provisions. 

2458.  Live-oak  and  red-cedar  lands. 

2459.  Selection  of  live-oak  and  red-cedar 

tracts. 

2460.  Protection  of  live-oak  and  red-cedar 

timber. 

2461.  Cutting  or  destruction  of  live-oak  or 

red  cedar,  penalty. 

2462.  Vessels  employed  in'  carrying  away 

live-oak  and  red  cedar,  forfeiture 
of. 

2463.  Clearance  of  vessels  laden  with  live- 

oak,  prosecution  of  depredators. 

2464.  Growth      of      timber     on      public 

lands. 

2465.  Mode  of  application   for  benefit  of 

preceding  section. 

2466.  Certificate  or  patent  to  issue  after  ten 

years. 

2467.  Effect  of  an  abandonment  or  failure 

to  cultivate. 

2468.  Land  in  cultivation  for  timber  not 

liable  to  be  taken  for  debt. 

2469.  Copies  of  records,  etc.,  to  be  certified. 

2470.  Exemplifications     valid     without 

names    of   officers    signing    and 
countersigning. 

2471.  The  false  making,  altering,  etc.,  of 

any  instrument  in  writing,  etc., 


concerning  lands,  etc.,  in  Cali- 
fornia, penalty. 

2472.  Falsely  dating  any  evidence  of  title 

under  Mexican  authority,  etc.,  to 
lands  in  California,  penalty. 

2473.  Presenting  false  or  counterfeited  evi- 

dences of  titles,  etc.,  to  lands  in 
California,  and  prosecuting  suits 
thereon,  penalty. 

2474.  Public    park    established    near   the 

head -waters  of  the  Yellowstone 
river. 

2475.  Secretary  of  the  Interior  to  have  ex- 

clusive control  of  the  park;  re- 
moval of  trespassers. 

2476.  Navigable  rivers  within  public  lands 

to  be  public  highways. 

2477.  Right  of  way  for  highways  over  pub- 

lic lands. 

2478.  Power  of   Commissioner  of  Land- 

Office  to  enforce  this  title. 

2479.  Crant    of   swamp    and    overflowed 

lands  to  certain  States  to  aid  in 
construction  of  levees,  etc. 

2480.  Secretary  of  the   Interior  to   make 

lists  of  such  lands,  for  transmis- 
sion to  the  governors  of  the 
States. 

2481.  Legal  subdivisions  mostly  wet  and 

unfit  for  cultivation. 

2482.  Indemnity  to    States    where    lands 

have  been  sold  by  United  States. 

2483.  Patents  to  issue  for  swamp  lands  to 

purchasers  and  locators,  prior  to 
issuing  of  patents  to  States,  etc. 

2484.  Selection  of  swamp  and  overflowed 

lands  confirmed. 

2485.  Certain  lands  selected  by  California 

confirmed  to  that  State. 

2486.  Where  selections  are  on  lands  already 

surveyed. 

2487.  Where  selections  are  upon  lands  sur- 

veyed only  by  State  authority. 

2488.  Swamp  and  overflowed  lands  to  be 

certified  to  State  within  one  year, 
in  certain  cases. 

2489.  List  of  lands  selected  to  be  sent  to 

General  Land-Office. 

2490.  Act  of  1850,  c.  84,  V.  9,  p.  519,  ex- 

tended to  Minnesota  and  Oregon. 


Sec.  2447.  I^  c^ise  of  any  claim  to  land  in  any  State  or  Territory 
which  has  heretofore  been  confirmed  by  law,  and  in  which  no  provision 
is  made  by  the  confirmatory  statute  for  the  issue  of  a  patent^  it  may  be 
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lawful,  where  surveys  for  the  land  have  been  or  may  hereafter  be  made, 
to  issue  patents  for  the  claims  so  confirmed,  upon  the  presentation  to  the 
Commissioner  of  the  General  Land-Office  of  plats  of  survey  thereof,  duly 
approved  by  the  surveyor-general  of  any  State  or  Territory,  if  the  same 
be  found  correct  by  the  Commissioner.  But  such  patents  shall  only 
operate  as  a  relinquishment  of  title  on  the  part  of  the  United  States,  and 
shall  in  no  manner  interfere  with  any  valid  adverse  right  to  the  same  land ; 
nor  be  construed  to  preclude  a  legal  investigation  and  decision  by  the 
proper  judicial  tribunal  between  adverse  claimants  to  the  same  land. 

Sec.  2448.  Where  patents  for  public  lands  have  been  or  may  be  issued, 
in  pursuance  of  any  law  of  the  United  States,  to  a  person  who  had  died, 
or  who  hereafter  dies,  before  the  date  of  such  patent,  the  title  to  the  land 
designated  therein  shall  inure  to  and  become  vested  in  the  heirs,  devisees, 
or  assignees  of  such  deceased  patentee  as  if  the  patent  had  issued  to  the 
deceased  person  during  life. 

Sec.  2449.  Where  lands  have  been  or  may  hereafter  be  granted  by  any 
law  of  Congress  to  any  one  of  the  several  States  and  Territories,  and 
where  such  law  does  not  convey  the  fee-simple  title  of  the  lands,  or  re- 
quire patents  to  be  issued  therefor,  the  list  of  such  lands  which  have  been 
or  may  hereafter  be  certified  by  the  Commissioner  of  the  General  Land- 
Office,  under  the  seal  of  his  office,  either  as  originals  or  copies  of  the 
originals  or  records,  shall  be  regarded  as  conveying  the  fee-simple  of  all 
the  lands  embraced  in  such  lists  that  are  of  the  character  contemplated 
by  such  act  of  Congress,  and  intended  to  be  granted  thereby ;  but  where 
lands  embraced  in  such  lists  are  not  of  the  character  embraced  by  such 
acts  of  Congress,  and  are  not  intended  to  be  granted  thereby,  the  lists,  so 
far  as  these  lands  are  concerned,  shall  be  perfectly  null  and  void,  and  no 
right,  title,  claim,  or  interest  shall  be  conveyed  thereby. 

Sec.  2450.  The  Commissioner  of. the  General  Land-Office  is  authorized 
to  decide,  upon  principles  of  equity  and  justice,  as  recognized  in  courts  of 
equity,  and  in  accordance  with  regulations  to  be  settled  by  the  Secretary 
of  the  Treasury  [Interior],  the  Attorney-General,  and  the  Commissioner, 
conjointly,  consistently  with  such  principles,  all  cases  of  suspended  entries 
of  public  lands  and  of  suspended  pre-emption  land-claims,  and  to  adjudge 
in  what  cases  patents  shall  issue  upon  the  same. 

Sec."  2451.  Every  such  adjudication  shall  be  approved  by  the  Secretary 
of  the  Treasury  [Interior],  and  the  Attorney-General,  acting  as  a  board  \ 
and  shall  operate  only  to  divest  the  United  States  of  the  title  of  the  lands 
embraced  thereby,  without  prejudice  to  the  rights  of  conflicting  claimants. 

Sec.  2452.  The  Commissioner  is  directed  to  report  to  Congress  at  the 
first  session  after  any  such  adjudications  have  been  made  a  list  of  the 
same  under  the  classes  prescribed  by  law,  with  a  statement  of  the  princi- 
ples upon  which  each  class  was  determined. 

Sec.  2453.  The  Commissioner  shall  arrange  his  decisions  into  two 
classes;  the  first  class  to  embrace  all  such  cases  of  equity  as  may  be 
finally  confirmed  by  the  board,  and  the  second  class  to  embrace  all  such 
cases  as  the  board  reject  and  decide  to  be  invalid. 

Sec.  2454.  For  all  lands  covered  by  claims  which  are  placed  in  the 
first  class,  patents  shall  issue  to  the  claimants ;  and  all  lands  embraced  by 
claims  placed  in  the  second  class  shall  ipso  facto  revert  to,  and  become 
part  of,  the  public  domain. 

Sec.  2455.  It  may  be  lawfiil  for  the  Commissioner  of  the  General 
Land-Office  to  order  into  market, 'after  due  notice,  without  the  formality 
and  expense  of  a  proclamation  of  the  President,  all  lands  of  the  second 
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class,  though  heretofore  unproclaimed  and  unoffered,  and  such  other  iso- 
lated or  disconnected  tracts  or  parcels  of  unoffered  lands  which,  in  his 
judgment,  it  would  be  proper  to  expose  to  sale  in  like  manner.  But 
public  notice  of  at  least  thirty  days  shall  be  given  by  the  land-oflficer^  of 
the  district  in  which  such  lands  may  be  situated,  pursuant  to  the  direc- 
tions of  the  Commissioner. 

Sec.  2456.  Where  patents  have  been  already  issued  on  entries  which 
are  confirmed  by  the  officers  who  are  constituted  the  board  of  adjudica- 
tion, the  Commissioner  of  the  General  Land-Office,  upon  the  canceling 
of  the  outstanding  patent,  is  authorized  to  issue  a  new  patent,  on  such 
confirmatibn,  to  the  person  who  made  the  entry,  his  heirs  or  assigns. 

Sec.  2457.  The  preceding  provisions  from  section  twenty-four  hundred 
and  fifty  to  section  twenty-four  hundred  and  fifty-six,  inclusive,  shall  be 
applicable  to  all  cases  of  suspended  entries  and  locations,  which  have 
arisen  in  the  General  Land  Office  since  the  twenty-sixth  day  of  June, 
eighteen  hundred  and  fifty-six,  as  well  as  to  all  cases  of  a  similar  kind 
which  may  hereafter  occur,  embracing  as  well  locations  under  bounty- 
land  warrants  as  ordinary  entries  or  sales,  including  homestead  entries  and 
pre-emption  locations  or  cases ;  where  the  few  has  been  subtantially  com- 
plied with,  and  the  error  or  informality  arose  from  ignorance,  accident, 
or  mistake,  which  is  satisfactorily  explained  ;  and  where  the  rights  of  no 
other  claimant  or  pre-emptor  are  prejudiced,  or  where  there  is  no  adverse 
claim. 

Sec.  2458.  The  Secretary  of  the  Navy  is  authorized,  under  the  direc- 
tion of  the  President,  to  cause  such  vacant  and  unappropriated  lands  of 
the  United  States  as  produce  the  live-oak  and  red-cedar  timbers  to  be 
explored,  and  selection  to  be  made  of  such  tracts  or  porti#ns  thereof, 
where  the  principal  growth  is  of  either  of  such  timbers,  as  in  his  judgment 
may  be  necessary  to  furnish  for  the  Navy  a  sufficient  supply  of  the  same. 

Sec.  2459.  The  President  is  authorized  to  appoint  surveyors  of  public 
lands,  who  shall  perform  the  duties  prescribed  in  the  preceding  section, 
and  report  to  him  the  tracts  by  them  selected,  with  the  boundaries  ascer- 
tained and  accurately  designated  by  actual  survey  or  water-courses  ;  and 
the  tracts  of  land  thus  selected  with  the  approbation  of  the  President  shall 
be  reserved,  unless  otherwise  directed  by  law,  from  any  future  sale  of  the 
public  lands,  and  be  appropriated  to  the  sole  purpose  of  supplying  timber 
for  the  Navy  of  the  United  States ;  but  nothing  in  this  section  contained 
shall  be  construed  to  prejudice  the  prior  rights  of  any  person  claiming 
lands  which  may  be  reserved  in  the  manner  herein  provided. 

Sec.  2460.  The  President  is  authorized  to  employ  so  much  of  the  land 
and  naval  forces  of  the  United  States  as  may  be  necessary  effectually  to 
prevent  the  felling,  cutting  down,  or  other  destmction  of  the  timber  of 
the  United  States  in  Florida,  and  to  prevent  the  transportation  or  carry- 
ing away  any  such  timber  as  may  be  already  felled  or  cut  down  ;  and  to 
take  such  other  and  further  measures  as  may  be  deemed  advisable  for  the 
preservation  of  the  timber  of  the  United  States  in  Florida. 

Sec.' 2461.  If  any  person  shall  cut,  or  cause  or  procure  to  be  cut,  or  aid, 
assist,  or  be  employed  in  cutting,  or  shall  wantonly  destroy,  or  cause  or 
procure  to  be  wantonly  destroyed,  or  aid,  assist,  or  be  employed  in  wan- 
tonly destroying  any  live-oak  or  red-cedar  treeS,  or  other  timber  standing, 
growing,  or  being  on  any  lands  of  the  United  States,  which,  in  pursuance 
of  any  law  passed,  or  hereafter  to  be  passed,  have  been  reserved  or  pur- 
chased for  the  use  of  the  United  States,  for  supplying  or  furnishing  there- 
from timber  for  the  Navy  of  the  United  States ;  or  if  any  person  shall 


52  REVISED  STATUTES. 

remove,  or  cause  or  procure  to  be  removed,  or  aid,  or  assist,  or  be  em- 
ployed in  removing  from  any  such  lands  which  have  been  reserved  or 
purchased,  any  live-oak  or  red-cedar  trees,  or  other  timber,  unless  duly 
autjiorized  so  to  do,  by  order,  in  writing,  of  a  competent  officer,  and  for 
the  use  of  the  Navy  of  the  United  States ;  or  if  any  person  shall  cut,  or 
cause  or  procure  to  be  cut,  or  aid,  or  assist,  of  be  employed  in  cutting 
any  live-oak  or  red-cedar  trees,  or  other  timber  on,  or  shall  remove,  or 
cause  or  procure  to  be  removed,  or  aid,  or  assist,  or  be  employed  in  re- 
moving any  live-oak  or  red-acedar  trees  or  other  timber,  from  any  other 
lands  of  the  United  States,  acquired,  or  hereafter  to  be  acquired,  with 
intent  to  export,  dispose  of,  use,  or  employ  the  same  in  any  manner  what- 
soever, other  than  for  the  use  of  the  Navy  of  the  United  States ;  every 
such  person  shall  pay  a  fine  of  not  less  than  triple  the  value  of  the  trees 
or  timber  so  cut,  destroyed,  or  removed,  and  shall  be  imprisoned  not 
exceeding  twelve  months.     [See  §  4751.] 

Sec.  2462.  If  the  master,  owner,  or  consignee  of  any  vessel  shall 
knowingly  take  on  board  any  timber  cut  on  lands  which  have  been  re- 
served or  purchased  as  in  the  preceding  section  prescribed,  without  pro- 
per authority,  and  for  the  use^of  the  Navy  of  the  United  States;  or  shall 
take  on  board  any  live-oak  or  red-cedar  timber  cut  on  any  other  lands  of 
the  United  States,  with  intent  to  transport  the  same  to  any  port  or  place 
within  the  United  States,  or  to  export  the  same  to  any  foreign  country, 
the  vessel  on  board  of  which  the  same  shall  be  taken,  transported,  or 
seized,  shall,  with  her  tackle,  apparel,  and  furniture,  l?e  wholly  forfeited 
to  the  United  States,  and  the  captain  or  master  of  such  vessel  wherein  the 
same  was  exported  to  any  foreign  country  against  the  provisions  of  this 
section  shaH  forfeit  and  pay  to  the  United  States  a  sum  not  exceeding  one 
thousand  dollars.     [See  §  4751.] 

Sec.  2463.  It  shall  be  the  duty  of  all  collectors  of  the  customs  within 
the  States  of  Alabama,  Mississippi,  Louisiana,  and  Florida,  before  allow- 
ing a  clearance  to  any  vessel  laden  in  whole  or  in  part  with  live-oak  tim- 
ber, to  ascertain  satisfactorily  that  such  timber  was  cut  from  private  lands, 
or,  if  from  public  ones,  by  consent  of  the  Navy  Department.  And  it  is  also 
made  the  duty  of  all  officers  of  the  customs,  and  of  the  land  officers  within 
those  States,  to  cause  prosecutions  to  be  seasonably  instituted  against  all 
persons  known  to  be  guilty  of  depredations  on,  or  injuries  to,  the  live-oak 
growing  on  the  public  lands.     [See  §§  4205^  4751.] 

Sec.  2464.  Every  person  who  plants,  protects,  and  keeps  in  a  healthy- 
growing  condition  for  ten  years  forty  acres  of  timber,  the  trees  thereon 
not  being  more  than  twelve  feet  apart  each  way,  on  any  quarter-section 
of  any  of  the  public  lands,  shall  be  entitled  to  a  patent  for  the  whole  of 
such  quarter-section  at  the  expiration  of  the  ten  years,  on  making  proof 
of  such  fact  by  not  less  than  two  credible  witnesses :  Provided,  That  only 
one  quarter  in  any  section  shall  be  thus  granted. 

Sec.  2465.  Every  person  applying  for  .the  benefit  of  the  preceding 
section  shall,  upon  application  to  the  register  of  the  land-office  in  which 
he  is  about  to  make  such  entry,  make  affidavit  before  the  register* or  re- 
ceiver that  such  entry  is  made  for  the  cultivation  of  timber,  and  upon 
filing  his  affidavit  with  the  register  and  receiver,  and  on  payment  of  ten 
dollars,  he  shall  thereupon  be  permitted  to  enter  the  quantity  of  land 
specified. 

Sec  2466.  No  certificate  shall  be  given  or  patent  issue  therefor  until 
the  expiration  of  at  least  ten  years  from  the  date  of  such  entry ;  and  if 
at  the  expiration  of  such  time,  or  at  any  time  within  three  years  there- 
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after,  the  person*  making  such  entry,  or,  if  he  be  dead,  his  heirs  or  legal 
representatives,  shall  prove  by  two  credible  witnesses  that  he  has  planted 
and  for  not  less  than  ten  years  has  cultivated  and  protected  such  quan- 
tity and  character  of  timber,  he  shall  receive  the  patent  for  such  quarter- 
section  of  land. 

Sec  2467.  If  at  any  time  after  the  filing  of  such  affidavit,  and  prior 
to  the  issuing  of  the  patent  for  the  land,  it  is  proved,  after  due  notice  to 
the  party  making  such  entry  and  claiming  to  cultivate  such  timber,  to  the 
satisfaction  of  the  register  of  the  land-office,  that  such  person  has 
abandoned  or  failed  to  cultivate,  protect,  and  keep  in  good  condition 
such  timber,  then,  and  in  that  event,  the  land  shall  revert  to  the  United 
States.    . 

Sec.  2468.  No  land  acquired  under  the  provisions  of  the  four  preced- 
ing sections  shall,  in  any  event,  become  liable  to  the  satisfaction  of  any 
debt  or  debts  contracted  prior  to  the  issuing  of  a  patent  therefor. 

Sec.  2469.  The  Commissioner  of  the  General  Land-Office  shall  cause 
to  be  prepared,,  and  shall  certify,  under  the  seal  of  the  office,  such  copies 
of  records,  books,  and  papers  on  file  in  his  office,  as  may  be  applied  for, 
to  be  used  in  evidence  in  courts  of  justice. 

Sec.  2470.  Literal  exemplifications  of  any  records  which  have  been  or 
may  be  granted  in  virtue  of  the  preceding  section  shall  be  deemed  of  the 
same  validity  in  all  proceedings,  whether  at  law  or  in  equity,  wherein 
such  exemplifications  are  adduced  in  evidence,  as  if  the  names  of  the 
officers  signing  and  countersigning  the  same  had  b6en  fully  inserted  in 
such  record. 

Sec.  2471.  Every  person  who  falsely  makes,  alters,  forges,  or  counter- 
feits, or  caases  or  procures  to  be  falsely  made,  altered,  forged,  or  counter- 
feited, or  willingly  aids  and  assists  in  the  false  making,  altering,  forging, 
or  counterfeiting  any  petition,  certificate,  order,  report,  decree,  con- 
cession, denouncement,  deed,  patent,  confirmation,  diseflo,  map,  ex- 
pediente  or  part  of  an  expediente,  or  any  title-paper,  or  evidence  of 
right,  title,  or  claim  to  lands,  mines,  or  minerals  in  California,  or  any 
instrument  of  writing  whatever  in  relation  to  lands  or  mines  or  minerals 
in  the  State  of  California,  for  the  purpose  of  setting  up  or  establishing 
against  the  United  States  any  claim,  right,  or  title  to  lands,  mines,  or 
minerals  within  the  State  of  .California,  or  for  the  purpose  of  enabling 
any  person  to  set  up  or  establish  any  such  claim  ;  and  every  person,  who, 
for  such  purpose,  utters  or  publishes  as  true  and  genuine  any  such  false, 
forged,  altered,  or  counterfeited  petition,  certificate,  order,  report,  decree, 
concession,  denouncement,  deed,  patent,  confirmation,  diseflo,  map,  ex- 
pediente or  part  of  an  expediente,  title-paper,  evidence  of  right,  title,  or 
claim  to  lands  or  mines  or  minerals  in  the  State  of  California,  or  any  in- 
strument of  writing  whatever  in  relation  to  lands  or  mines  or  minerals  in 
the  State  of  California,  shall  be  punishable  by  imprisonment  at  hard  labor 
not  less  than  three  years  and  not  more  than  ten  years,  and  by  a  fine  of  not 
more  than  ten  thousand  dollars.     [See  §§  541 1,  5412.] 

Sec.  2472.  Every  person  who  makes,  or  causes  or  procures  to  be 
made,  or  willingly  aids  and  assists  in  making  any  falsely  dated  petition, 
certificate,  order,  report,  decree,  concession,  denouncement,  deed,  patent, 
confirmation,  diseflo,  map,  expediente  or  part  of  an  expediente,  or  any 
title-paper,  or  written  evidence  of  right,  title,  or  claim,  under  Mexican 
authority,  to  any  lands,  mines,  or  minerals  in  the  State  of  California,  or 
any  instrument  of  writing  in  relation  to  lands  or  mines  or  minerals  in  the 
State  of  California,  having  a  false  date,  or  falsely  purporting  to  be  made 
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by  any  Mexican  officer  or  authority  prior  to  the  seventh  day  of  July, 
eighteen  hundred  and  forty-six,  for  the  purpose  of  setting  up  or  establish- 
ing any  claim  against  the  United  States  to  lands  or  mines  or  minerals 
within  the  State  of  California,  or  of  enabling  any  person  to  set  up  or 
establish  any  such  claim;  and  every  person  who  signs  his  name  as  gov- 
ernor, secretary,  or  other  public  officer  acting  under  Mexican  au^Jiority, 
to  any  instrument  of  writing  falsely  purporting  to  be  a  grant,  concession, 
or  denouncement  under  Mexican  authority,  and  during  its  existence  in 
California,  of  lands,  mines,  or  minerals,  or  falsely  purporting  to  be  an 
informe,  report,  record,  confirmation,  or  other  proceeding  on  an  applica- 
tion for  a  grant,  concession,  or  denouncement  under  Mexican  authority, 
during  its  existence  in  California,  of  lands,  mines,  or  minerals,  shall  be 
punishable  as  prescribed  in  the  preceding  section. 

Sec.  2473.  "Every  person  who,  for  the  purpose  of  setting  up  or  estab- 
lishing any  claim  against  the  United  States  to  lands,  mines,  or  minerals 
within  the  State  of  California,  presents,  or  causes  or  procures  to  be  pre- 
sented, before  any  court,  judge,  commission,  or  commissioner,  or  other 
officer  of  the  United  States,  any  false,  forged,  altered,  or  counterfeited 
petition,  certificate,  order,  report,  decree,  concession,  denouncement, 
deed,  patent,  disefio,  map,  expediente  or  part  of  an  expediente,  title- 
paper,  or  written  evidence  of  right,  title,  or  claim  to  lands,  minerals  or 
mines  in  the  State  of  California,  knowing  the  same  to  be  false,  forged, 
altered,  or  counterfeited,  or  any  falsely  dated  petition,  certificate,  order, 
report,  decree,  concession,  denouncement,  deed,  patent,  confirmation, 
disefto,  map,  expediente  or  part  of  an  expediente,  title-paper,  or  written 
evidence  of  right,  title,  or  claim  to  lands,  mines,  or  minerals  in  Cali- 
fornia, knowing  the  same  to  be  falsely  dated;  and  every  person  who 
prosecutes  in  any  court  of  the  United  States,  by  appeal  or  otherwise,  any 
claim  against  the  United  States  for  lands,  mines,  or  minerals  in  Cali- 
fornia, which  claim  is  founded  upon,  or  evidenced  by,  any  petition,  cer- 
tificate, order,  report,  decree,  concession,  denouncement,  deed,  patent, 
confirmation,  disefio,  map,  expediente  or  part  of  an  expediente,  title- 
paper,  or  written  evidence  of  right,  title,  or  claim,  which  has  been 
forged,  altered,  counterfeited,  or  falsely  dated,  knowing  the  same  to  be 
forged,  altered,  counterfeited,  or  falsely  dated,  shall  be  punishable  as 
prescribed  in  section  twenty-four  hundred  and  seventy-one. 

Sec.  2474.  The  tract  of  land  in  the  Territories  of  Montana  and  Wy- 
oming, lying  near  the  head-waters  of  the  Yellowstone  River,  and  de- 
scribed as  follows,  to  wit,  commencing  at  the  junction  of  Gardiner's 
River  with  the  Yellowstone  River,  and  running  east  to  the  meridian  pass- 
ing ten  miles  to  the  eastward  of  the  most  eastern  point  of  Yellowstone 
Lake ;  thence  south  along  said  meridian  to  the  parallel  of  latitude  passing 
ten  miles  south  of  the  most  southern  point  of  Yellowstone  Lake ;  thence 
west  along  said  parallel  to  the  meridian  passing  fifteen  miles  west  of  the 
most  western  point  of  Madison  Lake ;  thence  north  along  said  meridian 
to  the  latitude  of  the  junction  of  the  Yellowstone  and  Gardiner's  Rivers ; 
thence  east  to  the  place  of  beginning,  is  reserved  and  withdrawn  from 
settlement,  occupancy,  or  sale  under  the  laws  of  the  United  States,  and 
dedicated  and  set  apart  as  a  public  park  or  pleasuring-ground  for  the 
benefit  and  enjoyment  of  the  people ;  and  all  persons  who  locate,  or  settle 
upon,  or  occupy  any  part  of  the  land  thus  set  apart  as  a  public  park,  ex- 
cept as  provided  in  the  following  section,  shall  be  considered  trespassers 
and  removed  therefrom. 

Sec.  2475.  ^^^^  public  park  shall  be  under  the  exclusive  control  of  the 


REVISED  STATUTES.  55 

Secretary  of  the  Interior,  whose  duty  it  shall  be,  as  soon  as  practicable, 
to  make  and  publish  such  regulations  as  he  may  deem  necessary  or  proper 
for  the  care  and  management  of  the  same.  Such  regulations  shall  pro- 
vide for  the  preservation,  from  injury  or  spoilation,  of  all  timber,  mineral 
deposits,  natural  curiosities,  or  wonders,  within  the  park,  and  their  reten- 
tion in  their  natural  condition.  The  Secretary  may,  in  his  discretion, 
grant  leases  for  building  purposes  for  terms  not  exceeding  ten  years,  of 
small  parcels  of  ground,  at  such  places  in  the  park  as  may  require  the 
erection  of  buildings  for  the  accommodation  of  visitors ;  all  of  the  pro- 
ceeds of  such  leases,  and  all  other  revenues  that  may  be  derived  from  any 
source  connected  with  the  park,  to  be  expended  under  his  direction  in  the 
management  of  the  same,  and  the  construction  of  roads  and  bridle-paths 
therein.  He  shall  provide  against  the  wanton  destruction  of  the  fish  and 
game  found  within  the  park,  and  against  their  capture  or  destruction  for 
the  purposes  of  merchandise  or  profit.  He  shall  also  cause  all  persons 
trespassing  upon  the  same  to  be  removed  therefrom,  and  generally  is 
authorized  to  take  all  such  measures  as  may  be  necessary  or  proper  to  fully 
carry  out  the  objects  and  purposes  of  this  section. 

Sec.  2476.  All  navigable  rivers,  within  the  territory  occupied  by  the 
public  lands,  shall  remain  and  be  deemed  public  highways;  and,  in  all 
cases  where  the  opposite  banks  of  any  streams  not  navigable  belong  to 
different  persons,  the  stream  and  the  bed  thereof  shall  become  common  to 
both. 

Sec.  2477.  The  right  of  way  for  the  construction  of  highways  over 
public  lands,  not  reserved  for  public  uses,  is  hereby  granted! 

Sec.  2478.  The  Commissioner  of  the  General  Land-Office,  under  the 
direction  of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and 
carry  into  execution,  by  appropriate  regulations,  every  part  of  the  provis- 
ions of  this  Title,  not  otherwise  specially  provided  for. 

Sec.  2479.  To  enable  the  several  States  (but  not  including  the  States  of 
Kansas,  Nebraska,  and  Nevada)  to  construct  the  necessary  levees  and 
drains,  to  reclaim  the  swamp  and  overflowed  lands  therein — the  whole  of 
the  swamp  and  overflowed  lands,  made  unfit  thereby  for  cultivation,  and 
remaining  unsold  on  or  after  the  twenty-eighth  day  of  September,  A.  D. 
eighteen  hundred  and  fifty,  are  granted  and  belong  to  the  several  States 
respectively,  in  which  said  lands  are  situated :  Provided,  however.  That 
said  grant  of  swamp  and  overflowed  lands,  as  to  the  States  of  California, 
Minnesota,  and  Oregon,  is  subject  to  the  limitations,  restrictions,  and 
conditions  hereinafter  named  and  specified,  as  applicable  to  said  three 
last-named  States  respectively. 

Sec.  2480.  It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  make 
accurate  lists  and  plats  of  all  such  lands,  and  transmit  the  same  to  the 
governors  of  the  several  States  in  which  such  lands  may  lie,  and  at  the 
request  of  the  governor  of  any  State  in  which  said  swamp  and  overflowed 
lands  may  be,  to  cause  patents  to  be  issued  to  said  State  therefor,  convey- 
ing to  said  State  the  fee-simple  of  said  land. 

The  proceeds  of  said  lands,  whether  from  sale  or  by  direct  appropria- 
tion in  kind,  shall  be  applied  exclusively,  as  far  as  necessary,  to  the  re- 
claiming said  lands,  by  means  of  levees  and  drains. 

Sec.  2481.  In  making  out  lists  and  plats  of  the  lands  aforesaid,  all 
legal  subdivisions,  the  greater  part  whereof  is  wet  and  unfit  for  cultiva- 
tion, shall  be  included  in  said  lists  and  plats,  but  when  the  greater  part 
of  a  subdivision  is  not  of  that  character,  the  whole  of  it  shall  be  excluded 
therefrom. 
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Sec.  2482.  Upon  proof  by  the  authorized  agent  of  the  State,  before  the 
Commissioner  of  the  General  Land-Office,  that  any  of  the  lands,  purchased 
by  any  person  from  the  United  States,  prior  to  March  2d,  1855,  were 
''swamp  lands,"  within  the  true  intent  and  meaning  of  the  act  titled, 
''An  act  to  enable  the  State  of  Arkansas  and  other  States  to  reclaim  the 
swamp  lands  within  their  limits,'*  approved  September  twenty -eight,  eigh- 
teen hundred  and  fifty,  the  purchase-money  shall  be  paid  over  to  the  State 
wherein  said  land  is  situate;  and  when  the  lands  have  been  located  by 
warrant  or  scrip,  the  said  State  shall  be  authorized  to  locate  a  like  quan- 
tity of  any  of  the  public  lands  subject  to  entry,  at  one  dollar  and  twenty- 
five  cents  per  acre,  or  less,  and  patents  shall  issue  therefor.  The  decision 
of  the  Commissioner  of  the  General  I-and-Office  shall  be  first  approved 
by  the  Secretary  of  the  Interior. 

Sec.  2483.  The  President  of  the  United  States  shall  cause  patents  to  be 
issued  to  the  purchaser  or  purchasers,  locator  or  locators,  who  made  en- 
tries of  the  public  lands  claimed  as  swamp  lands,  either  with  cash  or  land- 
warrants,  or  scrip,  or  under  any  homestead  or  pre-emption  laws  prior  to 
the  issue  of  patents  to  the  State  or  States :  Provided^  That  in  all  cases 
where  any  State,  through  its  constituted  authorities,  may  have  sold  or  dis- 
posed of  any  tract  or  tracts  of  land  prior  to  the  entry,  sale  or  location  of 
the  same  under  the  pre-emption  or  other  laws  of  the  United  States,  no 
patent  shall  be  issued  by  the  President  for  such  tract  or  tracts  of  land, 
until  such  State,  through  its  constituted  authorities,  shall  release  its  claim 
thereto  in  such  form  as  shall  be  prescribed  by  the  Secretary  of  the  Inter- 
ior. In  all  cases  where  such  State  did  not  within  ninety  days  from  the 
second  day  of  March,  1855,  the  date  of  an  act  entitled,  "An  act  for  the 
relief  of  purchasers  and  locators  of  swamp  and  overflowed  lands,"  through 
its  constituted  authorities;  return  to  the  General  Land-Office  of  the  United 
States,  a  list  of  all  the  lands  sold  as  aforesaid,  together  with  the  dates  of 
such  sales  and  the  names  of  the  purchasers,  the  President  sh^ll  issue  patents 
to  persons  who  made  such  entries  of  the  public  lands  so  claimed  as  swamp- 
land. 

Sec.  2484.  All  land  selected  and  reported  to  the  General  Land-Office 
as  swamp  and  overflowed  land  by  the  several  States  entitled  to  the  provis- 
ions of  said  act  of  September  28,  1850,  prior  to  March  third,  A.  D., 
eighteen  hundred  and  fifty-seven,  are  confirmed  to  said  States  respectively 
so  far  as  the  same  remained  vacant  and  unappropriated^nd  not  interfered 
with  by  an  actual  settlement  under  any  law  of  the  United  States. 

Sec.  2485.  All  selections  of  any  portion  of  the  public  domain,  to  which 
no  homestead,  pre-emption,  or  other  right  had  been  acquired  by  any  set- 
tler under  the  laws  of  the  United  States,  and  not  being  mineral  land,  nor 
reserved  for  naval,  military  or  Indian  purposes,  nor  held  or  claimed  under 
any  valid  Mexican  or  Spanish  grant,  and  not  included  within  the  limits 
of  any  city,  town  or  village,  or  of  the  county  of  San  Francisco,  made 
prior  to  the  twenty-third  day  of  July,  one  thousand  eight  hundred  and 
sixty-six,  and  theretofore  sold  to  bona-fide  purchasers  by  the  State  of  Cali- 
fornia, are  confirmed  to  the  State  of  California :  Provided^  however^  That 
said  State  shall  not  receive  any  greater  quantity  of  land  for  school  or 
improvement  purposes  than  she  is  entitled  to  by  law. 

Sec.  2486.  When  selections  named  in  the  foregoing  section  have  been 
made  upon  lands  already  surveyed  by  authority  of  the  United  States,  the 
authorities  of  said  States,  where  the  same  has  not  been  already  done,  shall 
notify  the  register  of  the  land-office,  for  the  district  in  which  the  land  is 
situated,  which  notice  shall  be  regarded  as  the  date  of  the  State  selection ; 
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and  the  said  registers  of  the  several  land-offices,  after  investigation  and 
decision,  shall,  under  the  instruction  of  the  Commissioner  of  the  General 
Land-Office,  forward  all  such  selections  to  the  General  Land-Office,  and 
the  Commissioner  of  the  General  Land-Office  shall  certify  the  same  over 
to  the  State  in  the  usual  manner. 

Sec.  2487.  When  the  State  of  California  has  made  such  selections  from 
the  lands  not  surveyed  by  the  authority  of  the  United  States,  but  which 
selections  have  been  surveyed  by  the  authority  of  said  State,  and  the  land 
sold  to  purchasers  in  good  faith,  under  the  laws  of  the  State,  such  selec- 
tions, from  said  twenty-third  of  July,  eighteen  hundred  and  sixty-six, 
when  marked  off  and  designated  in  the  field,  shall  have  the  same  force  and 
effect  as  the  pre-emption  rights  of  a  settler  upon  unsurveyed  public  lands; 
and  if  upon  a  survey  of  such  lands  by  the  United  States,  the  lines  of  the 
two  surveys  shall  be  found  not  to  agree,  the  selection  shall  be  so  changed 
as  to  include  those  legal  subdivisions  which  nearest  conform  to  the  iden- 
tical land  included  in  the  State  survey  and  selection.  Upon  filing  with 
the  register  of  the  proper  United  States  land-office  of  the  township  plat, 
in  which  any  such  selection  of  unsurveyed  land  is  located,  the  holder  of 
the  State  title  shall  be  allowed  the  same  time  to  present  and  prove  up  his 
purchase  and  claim  as  is  allowed  pre-emptors  under  existing  laws — and  if 
found  in  accordance  with  the  law,  the  land  embraced  therein  shall  be  cer- 
tified over  to  the  State  by  the  Commissioner  of  the  General  Land -Office. 

Sec.  2488.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Land-Office  to  certify  over  to  the  State  of  (California  as  swamp  and  over- 
flowed lands,  all  the  lands  represented  as  such  upon  the  approved  town- 
ship surveys  and  plats,  whether  made  before  or  after  the  23d  day  of  July, ' 
1866,  under  the  authority  of  the  United  States. 

The  surveyor-general  of  the  United  States  for  California  shall,  under 
the  direction  of  the  Commissioner  of  the  General  Land-Office,  examine 
the  segregation  maps  and  surveys  of  the  swamp  and  overflowed  lands, 
made  by  said  State ;  and  where  he  shall  find  them  to  conform  to  the 
system  of  surveys  adopted  by  the  United  States,  he  shall  construct  and 
approve  township  plats  accordingly,  and  forward  to  the  General  Land- 
Office  for  approval. 

In  segregating  large  bodies  of  land,  notoriously  and  obviously  swamp 
and  overflowed,  it  shall  not  be  necessary  to  subdivide  the  same,  but  to  run 
the  exterior  lines  of  such  body  of  land. 

In  case  such  State  surveys  are  found  not  to  be  in  accordance  with  the 
system  of  the  United  States  surveys,  and  in  such  other  townships  as  no 
survey  has  been  made  by  the  United  States,  the  Commissioner  shall  direct 
the  surveyor-general  to  make  segregation  surveys,  upon  application  to  the 
surveyor-general,  by  the  governor  of  said  State,  within  one  year  of  such 
application,  of  all  the  swamp  and  overflowed  lan^l  in  such  townships,  and 
to  report  the  same  to  the  General  Land-Office,  representing  and  describ- 
ing what  land  was  swamp  and  overflowed,  under  the  grant,  according  to 
the  best  evidence  he  can  obtain. 

If  the  authorities  of  said  State  shall  claim,  as  swamp  and  overflowed, 
any  land  not  represented  as  such  upon  the  map  or  in  the. returns  of  the 
surveyors,  the  character  of  such  land  at  the  date  of  the  grant,  September 
twenty-eight,  eighteen  hundred  and  fifty,  and  the  right  to  the  same,  shall 
be  determined  by  testimony,  to  be  taken  before  the  surveyor-general,  who 
shall  decide  the  same,  subject  to  the  approval  of  the  Commissioner  of  the 
General  Land-Office. 

Sec.  2489.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
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Land -Office,  to  require  the  officers  of  the  local  land  offices  in  said  State 
(in  case  the  same  has  not  already  been  done)  and  the  surveyor-general 
immediately  to  forward  lists  of  all  selections  made  by  the  State  herein- 
before specified,  and  lists  and  maps  of  all  swamp  and  overflowed  lands, 
claimed  by  said  State  or  surveyed  as  provided  in  the  ten  preceding  sec- 
tions, for  final  disposition  and  determination,  which  final  disposition 
shall  be  made  by  the  Commissioner  of  the  General  Land-Office  without 
delay. 

Sec.  2490.  The  provisions  of  the  act  of  Congress  entitled  "An  act  to 
enable  the  State  of  Arkansas  and  other  States  to  redeem ' '  the  swamp 
lands  within  their  limits,  approved  September  28,  A.  D.  1850,  extend  to 
the  States  of  Minnesota  and  Oregon  :  Proinded^  That  the  grant  shall  not 
include  any  lands  which  the  Government  of  the  United  States  may  have 
sold  or  disposed  of  under  any  law,  enacted  prior  to  March  12,  i860,  prior 
to  the  confirmation  of  title  to  be  made  under  the  authority  of  said  act — 
and  the  selections  to  be  made  from  lands  already  surveyed  in  each  of  the 
States  last  named,  under  the  authority  of  the  act  aforesaid,  shall  have  been 
made  within  two  years  from  the  adjournment  of  the  legislature  of  each 
State,  at  its  next  session  after  the  12th  day  of  March,  A.  D.  i860 — and 
as  to  all  lands  surveyed  or  to  lie  surveyed,  thereafter,  within  two  years 
from  such  adjournment,  at  the  next  session  after  notice  by  the  Secretary 
of  the  Interior  to  the  governor  of  the  State,  that  the  surveys  have  been 
completed  and  confirmed. 


C.  REPEAL  PROVISIONS. 


TITLE  LXXIV. 


5595.  What  Revised  Statutes  embrace.  5600.    Arrangement  and    classification  of 

5596.  Repeal  of  acts  embraced  in  revision.  sections. 

5597.  Accrued  rights  reserved.  5601.  Acts  passed  since  December  i,  1873, 

5598.  Prosecutions  and  punishments.  not  affected. 

5599.  Acts  of  limitation. 

Sec.  5595.  The  foregoing  seventy-three  titles  embrace  the  statutes  of 
the  United  States  general  and  permanent  in  their  nature,  in  force  on  the 
ist  day  of  December,  one  thousand  eight  hundred  and  seventy-three,  as 
revised  and  consolidated  by  commissioners  appointed  under  an  act  of 
Congress,  and  the  same  shall  be  designated  and  cited  as  The  Revised 
Statutes  of  the  United  States. 

Sec.  5596.  All  acts  of  Congress  passed  prior  to  said  first  day  of  De- 
cember, one  thousand  eight  hundred  and  seventy-three,  any  portion  of 
which  is  embraced  in  any  section  of  said  revision,  are  hereby  repealed, 
and  the  section  applicable  thereto  shall  be  in  force  in  lieu  thereof;  all 
parts  of  such  acts  not  contained  in  such  revision,  having  been  repealed  or 
superseded  by  subsequent  acts,  or  not  being  general  and  permanent  in  their 
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nature :  Protndedy  That  the  incorporation  into  said  revision  of  any  gen- 
eral and  permanent  provision,  taken  from  an  act  making  appropriations, 
or  from  an  act  containing  other  provisions  of  a  private,  local,  or  tempo- 
rary character,  shall  not  repeal,  or  in  any  way  affect  any  appropriation,  or 
any  provision  of  a  private,  local,  or  temporary  character,  contained  in 
any  of  said  acts,  but  the  same  shall  remain  in  force  ;  and  all  acts  of  Con- 
gress passed  prior  to  said  last-named  day,  no  part  of  which  are  embraced 
in  said  revision,  shall  not  be  affected  or  changed  by  its  enactment. 

Sec.  5597.  The  repeal  of  the  several  acts  embraced  in  said  revision, 
shall  not  affect  any  act  done,  or  any  right  accruing  or  accrued,  or  any 
suit  or  proceeding  had  or  commenced  in  any  civil  cause  before  the  said 
repeal,  but  all  rights  and  liabilities  under  said  acts  shall  continue,  and 
may  be  enforced  in  the  sajpe  manner,  as  if  said  repeal  had  not  been  made ; 
nor  shall  said  repeal  in  any  manner  affect  the  right  to  any  office,  or 
change  the  term  or  tenure  thereof. 

Sec.  5598.  All  offenses  committed,  and  all  penalties  or  forfeitures  in- 
curred under  any  statute  embraced  in  said  revision  prior  to  said  repeal, 
may  be  prosecuted  and  punished  in  the  same  manner  and  with  the  same 
effect,  as  if  said  repeal  had  not  been  made. 

Sec.  5599.  All  acts  of  limitation,  whether  applicable  to  civil  causes  and 
proceedings,  or  to  the  prosecution  of  offenses,  or  for  the  recovery  of 
penalties  or  forfeitures,  embraced  in  said  revision  and  covered  by  said 
repeal,  shall  not  be  affected  thereby;  but  all  suits,  proceedings  or  prose- 
cutions, whether  civil  or  criminal,  for  causes  arising,  or  acts  done  or  com- 
mitted prior  to  said  repeal,  may  be  commenced  and  prosecuted  within 
the  same  time  as  if  said  repeal  had  not  been  made. 

Sec.  5600.  The  arrangement  and  classification  of  the  several  sections 
of  the  revision  have  been  made  for  the  purpose  of  a  more  convenient  and 
orderly  arraneement  of  the  same,  and  therefore  no  inference  or  presump- 
tion of  a  legislative  construction  is  to  be  drawn  by  reason  of  the  Title 
under  which  any  particular  section  is  placed. 

Sec.  5601.  The  enactment  of  the  said  revision  is  not  to  affect  or  repeal 
any  act  of  Congress  passed  since  the  ist  day  of  December  one  thousand 
eight  hundred  and  seventy-three,  and  all  acts  passed  since  that  date  are 
to  have  full  effect  as  if  passed  after  the  enactment  of  this  revision,  and  so 
far  as  such  acts  vary  from,  or  conflict  with  any  provision  contained  in 
said  revision,  they  are  to  have  effect  as  subsequent  statutes,  and  as  repeal- 
ing any  portion  of  the  revision  inconsistent  therewith. 

Approved,  June  22,  1874. 
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CHAPTER  I.-SECRETARY  OF  THE  INTERIOR. 


Sec. 

1.  Supervisory  authority  of  Secretary. 

2.  Power,  to  grant  military  bounty-land 

warrants. 

3.  Exempli Rcations  of  papers. 

4.  Authority  to  take  bonds  of  surveyors- 

general. 

5.  Shall   require  public   land   surveys  to 

be  completed. 

6.  Power  to  discontinue  land  offices. 

7.  Power  to  make  allowances  for  office 

rent  and  clerk  hire. 

8.  Repayment  of  purchase  money,  etc. 

9.  Remedial    authority    under    treaty  of 

1854. 

10.  Correction  of  erroneous  land  entries. 

11.  Appraisement  and    sale   of   town-site 

reservations. 

12.  Authority  to  survey  and  plat  a  city  or 

town. 

13.  Authority  to  vary  subdivisional  surveys 

^n  Nevada. 

14.  Geodetic  surveys  in  Oregon  and  Cali- 

fornia. 

15.  Departure  from  rectangular  surveys  in 

California. 

16.  May  pay  surveyors  by  the  day  in  Ore- 

gon and  California. 


wCC. 

17. 
18. 

19- 
20. 

21. 
22. 

23- 
24- 

25. 
26. 

27. 
28. 

29. 
30. 


Location  of  land  warrants  free  of  ex- 
pense. 

May  authorize  issue  of  patents  on  lost 
land  warrants. 

May  issue  new  land  warrants  in  lieu  of 
thos^  lost. 

May  issue  patents  to  the  heirs  of  war- 
rantees. 

Board  of  equitable  adjudication. 

Shall  have  control  of  Yellowstone 
Park. 

Duties  relative  to  swamp  lands. 

Shall  approve  accounts  of  indemnity 
for  swamp  lands. 

To  give  notice  of  completion  of  sur- 
veys in  Minnesota  and  Oregon. 

Required  to  sign  requisitions  on  Treas- 
ury for  moneys. 

To  prescribe  the  duties  of  Assistant 
Secretary. 

To  designate  and  set  apart  agricultural 
from  mineral  lands. 

Shall  prescribe  regulations  for  subdivis- 
ion of  fractional  sections. 

Designation  of  newspapers  for  publi- 
cation of  proclamations  of  sales  of 
lands. 


Section  i.  The  Secretary  of  the  Interior  is  charged  with  the  supervision 
of  public  business  relating  to  the  following  subjects : 

Second.  The  public  lands,  including  mines. 

2  Stat.  716;  5  id.  107;  9  id.  395;  R.  S.  441.  Wilcox  v.  Jackson,  13  Pet.  498;  Ma- 
guire  V.  Tyler,  i  Black  195 ;  Snyder  v.  Sickles,  8  Otto  203 ;  Wolsey  v.  Chapman,  S. 
C.,  Oct.  T.,  1879,  in  manuscript;  Patterson  v.  Tatum,  3  Saw.  C.  C.  164.  3  Op.  Alt. 
Gen.  137;  12  id,  250.  2  Laws,  Instructions  and  Opinions  104;  i  Lester  681.  Hesters 
V.  Bcennan,  50  Cal.  211. 

Sec.  2.  He  shall  grant  warrants  to  parties  entitled  to  land  heretofore 
or  hereafter  given  by  the  United  States  for  military  services. 

2  Stat.  717;  R.  S.  456. 

Sec  3.  Copies  of  papers  filed  in  the  Interior  Department  and  remain- 
ing therein  shall  be  authenticated  under  the  hand  of  the  Secretary  and 
the  seal  of  the  General  Land- Office. 

3  Stat.  721;  5  fV.  Ill ;  R.  S.  460. 

(«0) 
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Sec.  4.  The  bonds  of  surveyors-general  shall  be  executed  and  delivered 
to  the  Secretary  of  the  Interior. 

3  Stat.  697 ;  R.  S.  2215.  U.  S.  v.  Tingey,  5  Pet.  115 ;  U.  S.  v,  Stephenson,  i  McLean 
C.  C.  462;  Famur  v,  U.  S.,  5  Pet.  373. 

Sec.  5.  He  shall  take  the  necessary  measures  for  the  completion  of  the 
public-land  surveys. 

5  Stat.  384;  19  id.  121;  R.  S.  2218. 

Sec  6.  He  shall  discontinue  the  land  office  in  any  district  wherein  the 
public  lands  are  reduced  to  less  than  one  hundred  thousand  acres,  and 
shall  give  notice  at  what  convenient  existing  land  office  such  residue  shall 
be  subject  to  sale. 

5  Stat.  455;  R.  S.  2249;  Mathews  v.  Zane's  Lessee,  5  Cranch  95;  same  case,  7 
Wheat.  164. 

Sec  7.  He  shall  make  a  reasonable  allowance  for  office  rent  for  consol- 
idated land  offices,  and  may  approve  the  employment  of  clerks  by  the 
register. 

12  Stat.  131 ;  R.  S.  2255. 

Sec  8.  He  is  authorized  to  repay  the  purchase  money,  fees,  commis- 
sions, and  excess  payments,  in  cases  where  the  lands  have  been  erroneously 
sold  and  the  title  cannot  be  confirmed. 

4  Stat.  80;  II  id.  387;  act  of  June  16,  1880 ;  R.  S.  2362.  4  Op.  Att.  Gen.  277. 
Decisions  Sec.  Int.,  Aug.  17,  1849;  J^ly  23>  1864;  April  15,  1878;  Aug.  5, 1878;  May 
7,  1879;  Nov.  20,  1878;  July  I,  1879;  July  29,  1879;  Aug.  12,  1878;  Jan.  8,  1880. 

Sec  9.  He  is  authorized  to  permit  innocent  parties  who  purchased  and 
located  claims  arising  under  the  treaty  of  September  thirty,  eighteen  hun- 
dred and  fifty-four,  to  perfect  their  entries  with  cash  or  military  bounty- 
land  warrants. 

1 7  Stat.  340;  R.  S.  2368.    Decisions  Sec.  Int.,  July  6, 1876 ;  July  j9, 1879 ;  May  6, 1880. 

Sec  10.  He  is  authorized  to  allow  erroneous  entries  of  lands  sold  at 
private  sale  and  warrant  locations  to  be  corrected ;  and  this  authority  ex- 
tends to  patented  cases  upon  surrender  of  the  patent  with  satisfactory 
relinquishment  of  title  indorsed  thereon. 

3  Stat.  526;  4  id.  301 ;  lo  id.  257 ;  R.  S.  2369,  2370,  2371. 

Sec  II.  When,  in  the  opinion  of  the  President,  the  public  interests  re- 
quire it,  he  shall  cause  town-site  reservations  to  be  surveyed  into  lots; 
shall  fix  their  cash  value  by  appraisement  of  disinterested  persons;  and, 
after  offering  same  at  public  entry  to  the  highest  bidder,  shall  prescribe 
regulations  for  sale  of  the  residue  at  private  entry  at  not  less  than  the 
appraised  values.  All  such  sales  shall  be  conducted  by  the  register  and 
receiver  of  the  proper  land  district. 

12  Sut.  754;  R.  S.  2381.     U.  S.  V.  Hare,  4  Saw.  C.  C.  653. 

Sec  12.  He  may  cause  a  survey  and  plat  to  be  made  of  a  city  or  town, 
if  within  twelve  months-  from  its  establishment  on  the  public  domain  the 
parties  interested  do  not  file  in  the  General  Land  Office  the  showing 
required  by  law;  and  thereafter  the  minimum  price  of  lots  included 
therein  shall  be  increased  fifty  per  centum. 

13  Stat.  344;  R.  S.  2384. 

Sec  13.  He  may  vary  the  subdivisional  surveys  in  the  State  of  Nevada 
from  a  rectangular  form  to  suit  the  circumstances  of  the  country. 

14  Stat.  86 ;  R.  S.  2408.     Heydenfeldt  v.  Mining  Co.,  3  Otto  634. 

Sec  14.  He  may  authorize  the  geodetic  method  of  survey  in  Oregon 
and  California. 
9  Stat.  496 ;  10  id,  245 ;  R.  S.  2409. 
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Sec.  15.  He  may  direct  a  departure  from  the  rectangular  mode  of  sur- 
vey in  the  State  of  California. 

10  Stat.  245 ;  R.  S.  2410. 

Sec.  16.  He  may  direct  compensation  by  the  day  for  surveys  in  Oregon 
and  California. 

10  Stat.  247;  R.  S.  241 1. 

Sec  17.  He  may  prescribe  regulations  for  the  location  and  patenting, 
free  of  expense,  of  any  military  bounty-land  warrant  transmitted  for  that 
purpose  to  the  General  Land -Office. 

9  Stat.  521 ;  R.  S.  2437.     Decision  Sec.  Int.,  March  i,  1876. 

Sec.  18.  He  may  authorize  issue  of  patents  in  cases  of  lost  military 
bounty-land  warrants. 
3  Stat.  317;  R.  S.  2439. 

Sec.  19.  He  shall  cause  new  bounty-land  warrants  to  be  issued  in  lieu 
of  lost  or  destroyed  warrants,  and  shall  prescribe  regulations  for  the  pre- 
vention of  frauds. 

12  Stat.  90;  18  id.  III ;  R.  S.  2441,  2442. 

Sec.  20.  He  shall  issue  patents  to  the  heirs  of  persons  entitled  to 
bounty  lands. 

5.  Stat.  650 ;  R.  S.  24^3. 

Sec.  21.  Conjointly  with  the  Attorney-General  and  the  Commissioner 
of  the  General  Land-Office,  he  shall  prescribe  regulations  for  the  equit- 
able decision  of  suspended  entries  of  public  lands  and  of  suspended  pre- 
emption claims,  and  adjudicate  in  what  cases  patents  shall  issue  upon  the 
same. 

9.  Stat.  51 ;  10  id,  258;  II  t^.  22;  18  id.  50;  19  id,  244;  R.  S.  2450,  2451. 

Sec.  22.  He  shall  have  exclusive  control  of  the  Yellowstone  Park,  with 
authority  to  lease  portions  thereof. 
17  Stat.  33;  R.  S.  247s. 

Sec  23.  He  shall  make  accurate  lists  and  plats  of  the  swamp  and  over- 
flowed lands  granted  to  the  several  States,  and  transmit  same  to  the  gov- 
ernors thereof;  and  at  the  request  of  the  governor  of  any  State  in  which 
such  lands  are  situate,  he  shall  cause  patents  to  be  issued  conveying  to 
said  State  the  fee-simple  of  said  lands. 

9  Stat,  519;  R.  S.  2479,  2480.  Railroad  Co.  v.  Smith,  9  Wall.  95;  French  v.  Fyan, 
3  Otto  169;  Martin  v.  Marks,  7  id.  345.  9  Op.  Att.  Gen.  253.  Clarkson  v.  Buchanan, 
53  Mo  563;  Masterson  v.  Marshall,  65  id.  94;  Funkhouser  v.  Peck,  67  id.  20;  Busch 
V.  Donohue,  31  Mich.  481 ;  Kile  v.  Tubbs,  23  Cal.  431 ;  Keman  v.  Griffith,  27  id.  87  ; 
Fremont  Co.  v.  R.  R.  Co.,  22  Iowa  91 ;  R.  R.  Co.  v.  Brown,  40  id.  333 ;  Page  Co.  v. 
R.  R.  Co.,  40  id.  520;  Edmonson  v.  Corn,  62  Ind.  17  ;  Gratham  v.  Atkins,  62  Ills.  359; 
Smith  V.  Goodell,  66  id.  450;  Compton  v.  Prince,  67  id.  281 ;  Gaston  v.  Scott,  5  Oreg.  48. 

Sec  24.  Indemnity  for  swamp  lands  sold  by  the  United  States  shall  not 
be  allowed  until  approved  by  the  Secretary  of  the  Interior. 

10  Stat.  634,  635 ;  R.  S.  2482. 

Sec  25.  He  shall  notify  the  governors  of  the  States  of  Minnesota  and 

Oregon  when  public  land  surveys  have  been  copnpleted  and  confirmed  in 

said  States. 

12  Stat.  3;  R.  S.  2490.  Gaston  v,  Scott,  5  Oreg.  48.  Deciaons  Sec.  Int.,  Oct.  13, 
1876;  Jan.  7,  1879;  April  15,  1880. 

Sec  26.  He  shall  sign  all  requisitions  for  the  advance  or  payment  of 
money  out  of  the  Treasury,  on  estimates  or  accounts  approved  or  certified 
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by  the  Commissioner  of  the  General  Land-Office,  subject  to  the  control 
of  the  proper  accounting  officers  of  the  Treasury. 

9  Stat.  395  ;  R.  S.  444.     I  Lester  314. 

Sec.  27.  He  shall  prescribe  the  duties  of  the  Assistant  Secretary  of  the 
Interior,  who  shall  act  as  the  Secretary  of  the  Interior  in  the  absence  of 
that  officer. 

1 2  Stat.  369 ;  R.  S.  439. 

Sec.  28.  Upon  the  survey  of  lands  designated  as  mineral,  the  Secretary 
of  the  Interior  may  designate  and  set  apart  such  portions  of  the  same  as  are 
clearly  agricultural  lands,  which  lands  shall  thereafter  be  subject  to  pre- 
emption and  sale  as  other  public  lands,  and  be  subject  to  all  the  laws  and 
regulations  applicable  to  the  same. 

14  Stat.  253 ;  R.  S.  2342. 

Sec.  29.  He  shall  prescribe  regulations  for  the  subdivision  of  fractional 
sections. 

3  Stat.  566;  4  id.  503;  R.  S.  2397.  Gazzam  v.  Phillips*  Lessee  et  al.^  20  How.  372. 
3  Op.  Att.  Gen.  281.     Decision  Com.  G.  L.  O.,  May  17,  1875. 

Sec.  30.  It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  desig- 
nate one  newspaper  in  each  State  or  Territory,  where  public  lands  are  sit- 
uated, for  the  publication  of  all  Executive  proclamations  relating  to  the 
sale  of  public  lands. 

19  Stat.  221. 


CHAPTER  II.-THE  GENERAL  LAND-OFFICE. 


32. 

34. 


35- 
36. 
37- 
38. 

39- 

40. 
41- 

42. 
43- 


Commissioner  of  the  General  Land- 
Office. 

Duties  of  the  Commissioner. 

Commissioner  to  have  custody  of  seal, 
books,  records,  etc. 

Commissioner  to  make  plats  and  fur- 
nish information  when  required  by 
the  President  or  Congress. 

To  audit  and  settle  accounts  relative  to 
public  lands. 

Fees  for  exemplified  copies  of  records 
and  patents. 

Entry  of  lands  in  States  where  there 
are  no  land  offices. 

Commissioner  to  perform  duties  of  sur- 
veyor-general when  surveying  dis- 
trict is  discontinued. 

Appeals  from  decisions  of  district  land 
officers  and  Commissioner  in  pre- 
emption contests. 

Where  pre  emptor  after  filing  for  land 
becomes  register  or  receiver. 

Commissioner  has  power  to  regulate 
costs  of  survey  and  publications  in 
mineral  cases. 

Commissioner  to  fix  maximum  price  of 
reservations  restored  to  market. 

Commissioner  authorized  to  allow  er- 


Sec.  • 

roneous  description  in  entries  to  be 
corrected. 

44.  Commissioner   shall   prescribe  regula- 

tions for  sale  of  town  lots. 

45.  Commissioner  shall,  approve  all  con- 

tracts for  surveys. 

46.  Commissioner's     instructions    deemed 

part  of  contract  for  surveyiug. 

47.  Commissioner  shall    fix   the   price  of 

public  surveys  and  instruct  suivey- 
ors-general  how  to  keep  accounts 
of  costs  of  surveys  of  private  land 
claims. 

48.  Commissioner   shall   issue  instructions 

for  surveys  under  deposit  system. 

49.  Commisdoner    may   allow  augmented 

rates  for  surveys  of  forests,  etc.,  in 
Oregon. 

50.  Commissioner   may  allow  augmented 

rates  for  surveys  of  forests,  etc.,  in 
California  and  Washington  Terri- 
tory. 

51.  Commissioner  shall  prescribe  regula- 

tions  and  terms  for  geodetic  surveys 
in  Oregon  and  California. 

52.  Commissioner   may   allow   compensa- 

tion by  the  day  for  surveys  in  Ore- 
gon and  California. 
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53.  Commissioner  shall  prescribe   regula- 

ticns  for  assignment  and  location  of 
bounty -land  warrants. 

54.  Commissioner  shall  cause  bounty-land 

warrants  to  be  located  free  of  ex- 
pense. 

55.  Commissioner   shall   prescribe  regula- 

tions for  relocation  of  bounty-land 
warrants. 

56.  Commissioner,  conjointly  with   Secre- 

tary of  Interior  and  Attorney-Gen- 
eral, shall  adjudicate  suspended  en- 
tries. 

57.  Commissioner  may  order  certain  lands 

into  market  without  Presidential 
proclamation. 

58.  Commissioner  may  reissue  patents  on 

entries  confirmed  by  board  of  equi- 
table adjudication. 

59.  Commissioner  shall  prepare  copies  of 

records  and  papers  for  use  in  courts 
of  justice. 

60.  Commissioner  shall    allow  indemnity 

for  swamp  lands. 

61.  Commissioner  may  make  regulations 

for  execution  of  public  land  laws. 

62.  Commissioner  to  perform  duties  of  re- 

corder of  land  titles  for  Missouri. 


dec. 

63.  Commissioner  shall  issue  patents  for 

public     lands     and     private     land 
claims. 

64.  Commissioner    to    issue    patents    on 

claims  heretofore  confirmed. 

65.  Fee-simple  to  pass  in  all  grants  of  land 

to    States    and     Territories    where 
lands  are  of  character  granted. 

66.  Chief  clerk  General  Land  Office. 

67.  Recorder  General  Land-Office. 

68.  Duties  of  recorder. 

69.  Patents,  how  executed. 

70.  Principal  clerks  of  public  lands  and 

private  land  claims. 

71.  Officers,  clerks,  and  employes  of  Gen- 

eral Land-Office  not  to  be  interested 
in  purchase  of  public  lands. 

72.  Secretary  to  the  President  to  sign  land 

patents. 

73.  Assistant  Secretary  to  sign  land  pat- 

ents. 

74.  Warrants  for  military  lands  to  be  re- 

corded, etc. 

75.  Authentication  of  papers  filed  in  the 

Department  of  the  Interior. 

76.  Principal  clerk  of  surveys. 


Sec.  31.  There  shall  be  in  the  Department  of  the  Interior  a  Commis- 
sioner of  the  General  Land-Office,  who  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be 
entitled  to  a  salary  of  four  thousand  dollars  a  year. 

2  Stat.  717;  5  iV/.  107;  17  id.  508;  R.  S.  446. 

Sec.  32.  The  Commissioner  of  the  General  Land-Office  shall  perform, 
under  the  direction  of  the  Secretary  of  the  Interior,  all  executive  duties 
appertaining  to  the  surveying  and  sale  of  the  public  lands  of  the  United 
States,  or  in  any  wise  respecting  such  public  lands,  and,  also,  such  as  relate 
to  private  claims  of  lands,  and  the  issuing  of  patents  for  all  grants  of  land 
under  the  authority  of  the  Government. 

2  Stat.  716;  5  w/.  107;  18  id,  62,  317;  R.  S.  453.  Foley  «/.  Harrison,  15  How.  433  j 
Barnard's  Heirs  v,  Ashley's  Heirs,  18  id.  43;  Bell  v.  Hearne,  19  tV/.  252;  Castro  v. 
Hendricks,  23  id.  438 ;  Maguire  v.  Tyler,  i  Black  195 ;  Harkness  v.  Underbill,  i  id. 
316;  U.  S.  V.  Commissioner,  5  Wall.  563;  Gaines  v.  Thompson,  7  id.  349;  Sec'y  v. 
McGarrahan,  9  id.  298;  Johnson  v.  Towsley,  13  id.  72.  12  Op.  Alt.  Gen.  250.  Le 
Roy  V,  Clayton,  2  Saw.  C.  C.  493;  Patterson  v.  Tatum,  3  id.  164;  Le  Roy  v.  Jamison, 
3  id.  369.  Lott  V.  Prudhomme,  3  Rob.  (La.)  293;  Bettis  v.  Amonett,  4  id.  364  ;  Fdiey 
V.  Harrison,  5  id.  75;  Gurdry  v.  Wood,  19  td.  234;  I^mont  v.  Stinson,  3  Wis.  545; 
Fremont  Co.  v.  R.  R.  Co.,  22  Iowa  91 ;  Bellows  v.  Todd,  34  id.  18;  Brill  v.  Stiles,  35 
Ills.  305;  Aldrich  V.  Aldrich,  37  id.  32;  Lewis  v.  Lewis,  9  Mo.  183;  Pope  v.  Athearn, 
42  Cal.  606;  Hosmer  v.  Wallace,  47  id.  461 ;  Parker  v.  Duff,  47  id.  554;  McGarrahan 
V.  Mining  Co.,  49  id.  331 ;  Hesters  v.  Brennan,  50  id.  211 ;  Vance  v.  Kohlburg,  50  id. 
346;  Weaver  v.  Fairchild,  50  id.  360;  Fugy  v.  Hensley,  52  id.  299. 

Sec.  33.  The  Commissioner  of  the  General  Land-Office  shall  retain 
the  charge  of  the  seal  heretofore  adopted  for  the  office,  which  may  con- 
tinue to  be  used,  and  of  the  records,  books,  papers,  and  other  property 
appertaining  to  the  office. 

2  Stat.  717;  R.  S.  454. 

Sec  34.  The  Commissioner  of  the  General  Land-Office  shall,  when 
required  by  the  President,  or  either  House  of  Congress,  make  a  plat  of 
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any  land  surveyed  under  the  authority  of  the  United  States,  and  give 
such  information  respecting  the  public  lands  and  concerning  the  business 
of  his  office  as  shall  be  directed. 
2  Stat.  717;  R.  S.  455. 

Sec.  35.  All  returns  relative  to  the  public  lands  shall  be  made  to  the 
Commissioner  of  the  General  Land-Office ;  and  he  shall  have  power  to 
audit  and  settle  all  public  accounts  relative  to  the  public  lands ;  and  upon 
the  settlement  of  any  such  accounts  he  shall  certify  the  balance,  and 
transmit  the  account  with  the  vouchers  and  certificate  to  the  First  Comp- 
troller of  the  Treasury,  for  his  examination  and  decision  thereon.  ^ 

2  Stat.  717;  R.  S.  456. 

Sec.  36.  All  exemplifications  of  patents,  or  papers  on  file  or  of  record 
in  the  General  Laud-Office,  which  may  be  required  by  parties  interested, 
shall  be  furnished  by  the  Commissioner  upon  the  payment  by  such  parties 
at  the  rate  of  fifteen  cents  per  hundred  words,  and  two  dollars  for  copies 
of  township  plats  or  diagrams,  with  an  additional  sum  of  one  dollar  for 
the  Commissioner's  cytificate  of  verification  with  the  General  Land- 
Office  seal ;  and  one  of  the  employes  of  the  office  shall  be  designated 
by  the  Commissioner  as  the  receiving  clerk,  and  the  amount  so  received 
shall,  under  the  direction  of  the  Commissioner,  be  paid  into  the  Treas- 
ury ;  but  fees  shall  not  be  demanded  for  such  authenticated  copies  as  may 
•  be  required  by  the  officers  of  any  branch  of  the  Government,  nor  for 
such  unverified  copies  as  the  Commissioner  in  his  discretion  may  deem 
proper  to  furnish. 

13  Stat.  375 ;  R.  S.  461.  Lane  v.  Bommelmann,  17  Ills.  95 ;  Lacy  v,  Davis,  4  Mich. 
140;  Oilman  v.  Ripela,  18  id.  145;  Clark  v.  Hill,  19  id.  356;  Boyd  v.  Stambaugh,  34 
id.  348 ;  Ansley  v.  Peter^n,  30  Wis.  653 ;  McLean  v.  Bovee,  35  id.  27 ;  Kelly  v.  Wal- 
lace, 14  Minn.  336;  Washburn  v.  Mendenhall,  21  id.  332;  Barton  v.  Murrain,  27  Mo. 
235 ;  Railroad  Co.  v.  Moore,  37  id.  338;  Stephen  v.  Westwood,  25  Ala.  716;  Smith  v. 
Mosier,  5  Blackf.  (Ind.)  51.     Cir.  G.  L.  O.,  July  20,  1875. 

Sec  37.  That  public  lands  situated  in  States  in  which  there  are  no  land 
offices  may  be  entered  at  the  General  Land-Office,  subject  to  the  provis- 
ions of  law  touching  the  entry  of  public  lands ;  and  the  necessary  proofs 
and  affidavits  required  in  such  cases  may  be  made  before  some  officer 
competent  to  administer  oaths,  whose  official  character  shall  be  duly  cer- 
tified by  the  clerk  of  a  court  of  record;  and  moneys  received  by  the 
Commissioner  of  the  General  Land-Office  for  lands  entered  by  cash  entry 
shall  be  covered  into  the  Treasury. 

19  Stat.  315;  20  id.  201. 

Sec.  38.  Upon  the  discontinuance  of  any  surveying  district  the  author- 
ity, powers,  and  duties  in  relation  to  the  survey,  resurvey,  or  subdivision 
of  lands  therein  and  all  matters  and  things  connected  therewith,  as  pre- 
viously exercised  by  the  surveyor-general,  shall  be  vested  in  and  devolved 
upon  the  Commissioner  of  the  General  Land-Office ;  and  deputy  survey- 
ors or  other  agents  under  his  direction  shall  have  free  access  to  any  field - 
notes,  maps,  records,  and  other  papers,  turned  over  to  the  authorities  of 
any  State  pursuant  to  law,  for  the  purpose  of  making  copies  thereof, 
without  charge  of  any  kind. 

10  Stat.  152;  R.  S.  2219,  2220. 

Sec.  39.  Appeals  from  the  decision  of  district  officers  in  cases  of  con- 
test for  the  right  of  pre-emption  shall  be  made  to  the  Commissioner  of 
the  General  Land- Office,  whose  decision  shall  be  final j  unless  appeal 
therefrom  be  taken  to  the  Secretary  of  the  Interior. 

5  Stat.  456;  \i  id.  326;  R.  S.  2273.     Barnard  v.  Ashley,  18  How.  43;  Garland  v. 
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Wynn,  20  id.  6  \  Lytle  v.  Arkansas,  22  id.  193;  Harkness  et  al.  v.  Underhill,  i  Black 
316;  Lindsey  v.  Hawse,  2  id.  554;  Minnesota  v.  Batchelder,  1  Wall.  109;  Litchfield  v. 
Register  and  Receiver,  9  id.  575;  Johnson  v.  Towsley,  13  id.  72;  Warren  v.  Van 
Brunt,  19  id.  646;  Shepley  et  al.  v.  Cowan  et  al,,  i  Otto,  330.  i  Op.  Att.  Gen.  201. 
Laughlin  v.  McGarvey,  50  Cal.  169. 

Sec.  40.  Where  bona-fide  settlers,  under  the  homestead  or  pre-emption 
laws,  have,  subsequent  to  the  date  of  filing  flieir  applications  to  enter  not 
exceeding  one  quarter-section  of  public  lands,  been  appointed  a  register 
or  receiver  of  the  land-ofl&ce  of  the  district  in  which  the  lands  are  lo- 
cated, proof  and  payment  must  be  made  to  the  satisfaction  of  the  Com- 
missioner of  the  General  Land-Office. 

17  Stat.  10;  R.  S.  2287.    4  Op.  Att.  Gen.  223;  7  id.  647. 

Sec.  41.  The  Commissioner  of  the  General  Land  Office  shall  have 
power  to  establish  the  maximum  charges  for  surveys  arid  the  publication 
of  notices  under  the  mineral  laws ;  and  in  case  of  excessive  charges  for 
publication  he  may  designate  any  newspaper  published  in  a  land  district 
where  mines  are  situated  for  the  publication  of  mining  notices  in  such  dis- 
trict, and  fix  the  rates  to  be  charged  by  such  paper. 

17  Stat.  95;  19  id.  52;  R.  S.  2334. 

Sec  42.  Whenever  any  reservation  of  public  lands  is  brought  into 
market,  the  Commissioner  of  the  General  Land  Office  shall  fix  a  minimum 
price,  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  below  which 
such  lands  shall  not  be  disposed  of.  ^ 

13  Stat.  374;  R.  S.  2364. 

Sec  43.  In  case  of  mistakes  in  description,  the  Commissioner  is  author- 
ized, upon  prescribed  proof,  to  correct  entries  of  public  lands,  where  the 
same  do  not  exceed  one  half-section,  and  where  the  certificate  has  not 
been  assigned. 

4  Stat.  31 ;  R.  S.  2372.  Wilson  v.  Byns,  77  Ills.  76;  Corwan  v.  Johnson,  29  Mo.  84; 
State  V.  Commissioner,  17  Wis.  248. 

Sec  44.  He  shall  prescribe  fegulations  for  the  conduct  of  sales  of  town 
lots  at  public  sale  and  by  private  entry. 

12  Stat.  754;  R.  S.  2381.     Leech  v.  Ranch,  3  Minn.  448. 

Sec  45.  The  Commissioner  shall  approve  all  contracts  for  the  survey 
of  the  piiblic  lands. 

12  Stat.  409;  R.  S.  2398.  Maguire  v.  Tyler,  i  Black  201  ;  Parke  v.  Ross,  11  How. 
362;  McKee  v.  U.  S.,  i  N.  &  H.  336. 

Sec  46.  The  instructions  issued  by  the  Commissioner  of  the  General 
Land  Office  not  in  conflict  with  law  shall  be  deemed  part  of  every  con- 
tract for  surveying  the  public  lands. 

12  Stat.  409;  R.  S.  2399. 

Sec  47.  Subject  to  the  statutory  maximum,  he  shall  fix  the  price  per 
mile  for  public  surveys,  and  he  shall  instruct  the  surveyor-general  as  to  the 
mode  of  keeping  accounts  and  making  reports  of  the  cost  of  surveying 
and  platting  private  land  claims. 

12  Stat.  409;  18  id.  384;  R.  S.  2400. 

Sec.  48.  He  shall  instruct  the  surveyor-general  as  to  the  survey  of  any 
townships  upon  the  deposit  by  settlers  of  the  cost  thereof. 
12  Stat.  410;  R.  S.  2401.    Cir.  G.  L.  O.,  March  5,  1880. 

Sec  49.  The  Commissioner  of  the  General  Land  Office  may  authorize, 
in  his  discretion,  public  lands  in  Oregon,  densely  covered  with  forests  or 
thick  undergrowth,  to  be  surveyed  at  augmented  rates,  not  exceeding 
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eighteen  dollars  per  mile  for  standard  parallels,  fifteen  dollars  for  town- 
ships, and  twelve  dollars  for  section  lines. 

i6  Stat.  304,  305 ;  R.  S.  2404.     Decision.  Sec.  Int.,  June  16,  1879. 

Sec.  50.  The  Commissioner  of  the  General  Land  Office,  in  his  discre- 
sion,  may  hereafter  authorize  public  lands  in  California  and  in  Washing- 
ton Territory,  densely  covered  with  forests  or  thick  undergrowth,  to  be 
surveyed  at  augmented  rates,  not  exceeding  eighteen  dollars  per  linear 
mile  for  standard  parallels,  sixteen  dollars  for  townships,  and  fourteen  dol- 
lars for  section  lines. 

17  Stat.  358;  R.  S.  2405.     Decisions  Sec.  Int.,  June  16,  1879. 

Sec.  51.  When  geodetic  surveys  in  Oregon  and  California  are  author- 
ized by  the  Secretary  of  the  Interior,  the  Commissioner  shall  prescribe 
the  regulations  and  terms  for  the  execution  thereof. 

9  Stat.  496 ;  10  id.  245 ;  R.  S.  2409. 

Sec.  52.  Under  the  direction  of  the  Secretary  of  the  Interior,  the 
Commissioner  may  allow  compensation  by  the  day  for  public  surveys  in 
Oregon  and  California. 

10  Stat.  247;  R.  S.  241 1. 

Sec.  53.  The  Commissioner  shall  prescribe  regulations  for  the  making 
and  execution  of  assignments  of  military  bounty-land  warrants,  and  for 
the  location  thereof. 

10  Stat.  3;  II  id.  309;  'R.  S.  2414.  Bouldin  et  al.  v.  Massie's  Heirs,  7  Wheat.  122. 
Nichols  V.  Nichols,  3  Pinney  (Wis.)  174;  Price  v.  Johnston,  i  Ohio  St.  390;  Duke  v. 
Thompson,  16  Ohio  34;  Mock  v.  Brammer,  28  id.  508;  Dupre  v.  McCright,  6  La.  146; 
B.  &  M.  R.  R.  Co.  V.  Clingman,  23  Iowa  306;  Waters  v.  Bush,  42  id.  255;  Dyke  v. 
McVey,  16  Ills.  41.     Decision  Sec.  Int.,  March  i,  1876. 

Sec.  54.  Pursuant  to  regulations  to  be  prescribed  by  the  Secretary  of 
the  Interior,  the  Commissioner  shall  cause  to  be  located,  free  of  expense, 
military  bounty-land  warrants  transmitted  to  him  for  that  purpose  by  the 
holders  thereof. 

9  Stat.  521 ;  R.  S.  2437.     Decision  Sec.  Int.,  March  I,  1876. 

Sec.  55.  The  Commissioner  shall  prescribe  regulations  for  the  reloca- 
tion of  military  bounty-land  warrants  erroneously  located  by  actual  set- 
tlers. 

10  Sut.  256;  R.  S.  2446. 

5ec.  56.  Conjointly  with  the  Secretary  of  the  Interior  and  the  Attor- 
ney-General, he  shall  prescribe  regulations  for  the  equitable  decision  of 
suspended  entries  of  public  lands  and  of  suspended  pre-emption  claims, 
and  adjudicate  in  what  cases  patents  shall  issue  upon  the  same,  and  report 
such  adjudication  to  Congress. 

9  Stat.  51 ;  10  id.  258;   II  id.  22;  18  id,  50;  19  id.  244;   R.  S.  2450,  2452. 

Sec.  57.  Upon  public  notice  of  at  least  thirty  days  by  the  proper  reg- 
ister and  receiver,  the  Commissioner  may  order  into  market,  without 
Presidential  proclamation,  all  lands  embraced  in  claims  rejected  by  the 
board  for  equitable  adjudication,  and  isolated  or  disconnected  parcels  of 
unoffered  lands. 

9  Stat.  51;  R.  S.  2455. 

Sec.  58.  The  Commissioner  shall  issue  patents  upon  entries  confirmed 
by  the  board  of  equitable  adjudication,  when  such  entries  had  been  pre- 
viously patented  and  the  patents  surrendered  for  cancellation. 

10  Stat.  258;  R.  S.  2456. 

Sec.  59.  The  Commissioner  shall  cause  to  be  prepared,  and  shall  cer- 
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tify,  under  the  seal  of  the  office,  such  copies  of  records,  booLs,  and 
papers  on  file  in  his  office  as  may  be  applied  for  to  be  used  in  evidence 
in  courts  of  justice. 

5  Stat.  Ill ;  13  id.  375;  R.  S.  461,  891,  2469,  2470.     Gait  v,  Galloway, 4  Pet.  331. 

Sec.  6.0.  With  the  approval  of  the  Secretary  of  the  Interior,  the  Com- 
missioner may,  upon  satisfactory  proof,  allow  indemnity  to  the  several 
States  for  swamp  and  overflowed  lands  granted  to  them  by  the  act  of 
September  twenty-eighth,  eighteen  hundred  and  fifty,  and  sold  by  the 
United  States  prior  to  March  third,  eighteen  hundred  and  fifty-seven. 

10  Stat.  634,  635;  II  id.  251 ;  R.  S.  2482.  ii  Op.  Att.  Gen.  467;  id.  July  25, 1877, 
in  manuscript.  Decisions  Sec.  Int.,  March  31,  1861  ;  May  8,  1861 ;  March  12,  1863; 
Feb.  8,  1868;  Feb.  2,  1874.     Decision  Com.  G.  L.  O.,  Feb.  17,  1879. 

Sec.  61.  The  Commissioner,  under  the  direction  of  the  Secretary  of 

the  Interior,  is  authorized  to  enforce  and  carry  into  execution  every  part 

of  the  public  land  laws  not  otherwise  specially  provided  for. 

R.  S.  2478.  Bell  V.  Heame  et  al.^  19  How.  252 ;  Garland  v.  Wynn,  20  id.  6.  3  Op. 
Att.  Gen.  93,  104,  697;  10  id.  56.  Pope  v.  Athearn,  42  Cal.  606;  McDowell  v.  Mor- 
gan, 28  Ills.  528;  Foley  v.  Harrison,  5  La.  Ann.  75. 

Sec.  62.  The  Commissioner  shall  possess  and  exercise  all  the  powers 
and  authority  and  perform  all  the  duties  heretofore  required  by  law  to 
be  performed  by  the  recorder  of  land  titles  in  Missouri. 

18  Stat.  62.  Hale  v.  Gaines  et  al.,  22  How.  144  ;•  Rector  et  al.  v.  U.  S.,  2  Otto  698 ; 
Scull  V,  U.  S.,  8  id.  410;  U.  S.  v.  Glamorgan,  S.  C.,  Oct.  T.,  1879,  i^  manuscript,  i 
Op.  Att.  Gen.  718.  Prim  v.  Horen,  27  Mo.  205;  O' Flaherty  v.  Kellogg,  59  id.  485. 
For  acts  prescribing  duties  of  the  recorder  of  land  titles,  see  2  Stat.  326,  353,  748,  812 ; 
3  id.  86,  121,  329;  4  id,  52,  65,  566,  661 ;  19  id.  122. 

Sec.  63.  It  shall  be  the  duty  of  the  Commissioner  to  issue  patents  for 
public  lands  and  private  land  claims  in  all  cases  where  the  issue  thereof 
is  authorized  by  law. 

2  Stat.  716;  5  id.  107;  R.  S.  453.  Bell  v.  Hearne,  19  How.  252;  Castro  v.  Hen- 
dricks, 23  id.  438 ;  Polk's  Lessee  v.  Wendal  et  al.^  9  Cranch  87 ;  Hoofnagle  v.  Ander- 
son, 7  Wheat.  212;  Patterson  v.  "Winn,  11  id.  380;  Stringer  et  al.  v.  Young's  Lessee,  3 
Pet.  320;  U.  S.  V.  Arredondo,  6  id.  691 ;  Bagnell  v.  Broderick,  13  id.  436;  Stoddard  v. 
Chambers,  2  How.  284;  Lander  v.  Brant,  10  id.  348;  Minter  v.  Crommelin,'i8  id.  87; 
Field  V.  Seabury,  19  id.  323;  Garland  v.  Wynn,  20  id.  6;  Hooper  v.  Scheimer,  23  id. 
235  ;  Greer  v.  Mezes,  24  id.  268;  U.  S.  v.  Covilland,  I  Black  339;  U.  S.  v.  Grimes,  2 
id.  610;  "U*  S.  V.  Stone,  2  Wall.  525 ;  Hogan  v.  Page,  2  id.  605  ;  Beard  v.  Federy,  3  id. 
478 ;  Hughes  v.  U.  S.,  4  id.  2.yi\  U.  S.  v.  Com,  5  id.  563;  Richart  v.  Phelps,  6  id.  160; 
St'ark  V.  Starr,  6  id.  402 ;  Silver  v.  Ladd,  7  id.  29 ;  Maguire  v.  Tyler,  8  id.  650 ;  Secre- 
tary V.  McGarrahan,  9  id.  298;  Meador  v.  Norton,  11  id.  442 ;  Johnson  v.  Towsley,  13 
id,  72 ;  Gibson  v.  Chouteau,  13  id.  92 ;  Railway  Co.  v.  Prescott,  \(>  id.  603 ;  Henshaw 
V.  Bissell,  18  id.  255;  Langdeau  v.  Haines,  21  id.  521;  Morton  v.  Nebraska,  21  id.  660; 
filler  V.  Dale,  2  Otto,  473 ;  Sherman  v.  Buick,  3  id.  209 ;  McGarrahan  v.  Mining  Co., 
6  id.  316;  Moore  v.  Robbins,  6  id.  530;  Wirth  v.  Branson,  8  id.  118;  Snyder  v. 
Sickles,  8  id.  203;  Cowell  v.  Colo.  Springs  Co.,  10  id.  55;  Simmons  v.  Wagner,  S. 
C,  Oct.  T.,  1879,  in  manusoript.  Lewis  v.  Baird,  3  McLean,  C.  C.  56 ;  Nelson  v. 
Moon,  3  id.  319;  Shedds  v.  Sawyer,  4  id.  i8i ;  Huidekoper  v.  Burrows,  I  Wash.  C.  C. 
109 ;  Mill  and  Mining  Co.  v.  Dangbery,  i  Saw.  C.  C.  450 ;  Le  Roy  v.  Clayton,  2  id. 
493;  Dodge  V.  Perry,  2  id.  645;  Le  Roy  v.  Jamison,  3  id.  369;  Patterson  v.  Tatum,  3 
id.  164;  Wyth  V.  Haskell,  3  id.  574;  Hardy  v.  Harbin,  4  id.  536;  Mackey  v.  Eaton,  2 
Dillon,  C.  C.  41 ;  U.  S.  v.  Railway  Co.,  4  id.  397 ;  Seabury  v.  Field,  i  McAllister,  C. 
C.  60;  Mezes  v.  Goeler,  i  id.  401 ;  Chapman  v.  School  Dist.,  i  Deady,  C.  C.  108; 
Lamb  v.  Storr,  I  id.  447.  I  Op.  Att.  Gen.  44,  45,  159,  458,  718;  2  id.  15,  41,  186, 
501 ;  3  id.  93,  240,  351.  623,  653;  4  id.  I20,  149,  150,  319,  329;  5  id,  7,  628;  7  id. 
491,  636,  681 ;  9  id.  108;  12  id.  250;  13  id.  456;  14  id.  601,  624.  Stewart  v.  Parish, 
6  Ohio,  477;  Smith  v.  Stork,  7  id.  551 ;  Sulivant  v.  Weaver,  10  id.  275;  Trimble  v. 
Boothly,  14  id.  109;  Miliker  v.  Starling,  16  id.  61 ;  Jackson  v.  Williams,  18  id.  69; 
Stubblefield  v.  Boggs,  2  Ohio  St.  216;  Wood  v.  Ferguson,  7  id.  288;  Strong  v.  Lehman, 
10  id.  93;  Mathews  v.  Rector,  24  id.  439;  Buckner  v.  Walcott,  i  Doug.  (Mich.)  19; 
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Stockton  V.  Williams,  i  id,  546;  Clark  v.  Hall,  19  Mich.  356;  Johnson  v.  Ballon,  28 
id.  379;  Sands  v.  Davis,  40  id.  14;  Jackson  v.  Astor,  i  Pinney  (Wis.)  137;  Paricerson 
V.  Brocker,  I  u/.  1 74 ;  Lamont  v.  Stimson,  3  Wis.  45 ;  Dillingham  v.  Fisher,  5  id.  475 ; 
Schnee  v.  Schnee,  23  id.  377;  Aumontv.  Green  Bay  and  Miss.  Co.  31  w/.  317;  Easton  v. 
Lyman,  33  id.  34;  Arnold  v.  Grimes,  2  Green  (Iowa)  77  ;  Ca vender  v.  Smitb*  3  id.  -^49; 
Arnold  v.  Grimes,  2  Iowa,  13 ;  Cavender  v.  Smith's  Heirs,  5  id.  157  ;  Fisher  v.  Warner, 
34  id.  447  ;  JBrison  v.  Cury,  35  id.  72 ;  Waters  v.  Bush,  42  id.  255  ;  Rankin  v.  Miller, 
43  id.  II ;  Steeple  v.  Downing,  60  Ind.  478 ;  Doe  v.  Hill,  Breese  (Ills.)  236;  Moore  v. 
Hunter,  6  Ills.  317;  Ballance  v.  McFarden,  12  id.  317;  Gray?/.  McFadden,  12  id.  324; 
Rankin  v.  Curtemus,  12  id.  334;  Gratham  v.  Atkins,  63  id.  359;  Vansickle  v.  Haines, 
7  Nev.  249;  Smith  v.  Pipe,  3  Colo.  187;  Starr  v.  Stark,  2  Oreg.  118;  White  v.  Allen, 
3  id.  103 ;  Gold  Hill  Co.  v.  Ish,  5  id.  104;  Moore  v.  Wilkinson,  13  Cal.  478 ;  Yount  v. 
Howell,  14  id.  465  ;  Mott  v.  Smith,  16  id.  534;  Galup  v.  Armstrong,  22  id.  480 :  Kim- 
ball V.  Semple,  26  id.  441 ;  Keeran  v.  Griffith,  34  id.  580;  Durfee  v.  Plaisted,  38  fV/. 
80 ;  Frisbee  v.  Morgues,  39  id.  45 1 ;  Collins  v.  Bartlett,  44  id.  37 1 ;  Canfield  v.  Thomp- 
son, 49  id.  210;  McGarrahan  v.  Mining  Co.,  49  id.  331  ;  Vance  v.  Kohlburg,  50  id. 
346;  Miller  v.  Ellis,  51  id.  73;  Houghton  v.  Hardenburg,  53  id.  181;  Cruz  v.  Marti- 
nez, 53  id.  239 ;  Sarpy  v.  Papin,  7  Mo.  503 ;  Barry  v.  Gamble,  8  id.  88 ;  Allison  v. 
Hunter,  9  id.  749;  Cowman  v.  Johnson,  20  id.  108 ;  Thomas  v.  Wyatt,  31  id.  188;  Hill 
V.  Miller,  36  id.  182;  Gibson  v.  Chouteau,  39  iV.  536;  Maguire  v.  Tyler,  40  jV/.  406 ;  Cal- 
loway V.  Trash,  50  id.  420 ;  Gaines  &  Rector  v.  Hale,  26  Ark.  16J? ;  Lott  v.  Prudhomme,  3 
Rob.  (La.)  293;  Jenkins  v.  Gibson,  3  La.  203;  McGill  v.  McGill,  4  id.  262;  Foley  v. 
Harrison,  5  id.  75  ;  Pepper  v.  Dunlap,  9  id.  137  ;  Bell  v.  Hearne,  10  id.  515  ;  Cage  v. 
Danks,  13  id.  128 ;  Stemspring  v.  Bennett,  16  id.  201  ;  Masters  v.  Fastis,  3  Port.  (Ala.) 
368;  Goodlet  V.  Smithson,  5  id.  245;  Jones  v.  Inge,  5  id.  327 ;  Bullock  v.  Wilson,  5 
id.  338 ;  Innerarity  v.  Mims,  i  Ala.  660 ;  Pollard  v.  Files,  3  id.  47 ;  Hines  v.  Greenlee, 
3  id,  73  ;  Crommelin  v.  Minter,  9  id.  594 ;  Etheridge  v.  Doe,  18  id.  565.  Decision  Sec. 
Int.,  Sept.  6,  1870.     Decision  Com.  G.  L.  O.,  March  21,  1879. 

Sec.  64.  In  case  of  any  claim  to  land  in  any  State  or  Territory  which 
has  heretofore  been  confirmed  by  law,  and  in  which  no  provision  is  made 
by  the  confirmatory  statute  for  the  issue  of  a  patent,  it  may  be  lawful, 
where  surveys  for  the  land  have  been  or  may  hereafter  be  made,  to  issue 
patents  for  the  claims  so  confirmed,  upon  the  presentation  to  the  Com- 
missioner of  the  General  Land  Office  of  plats  of  survey  thereof,  duly 
approved  by  the  surveyor-general  of  any  State  or  Territory,  if  the  same 
be  found'  correct  by  the  Commissioner*  But  such  patents  shall  only 
operate  as  a  relinquishment  of  title  on  the  part  of  the  United  States,  and 
shall  in  ho  manner  interfere  with  any  valid  adverse  right  to  the  same 
land,  nor  be  construed  to  preclude  a  legal  investigation  and  decision  by 
the  proper  judicial  tribunal  between  adverse  claimants  to  the  same  land. 

10  Stat.  599;  R.  S.  2447.  Beard  v.  Federy,  3  Wall.  478;  Maguire  v.  Tyler,  8  id, 
650;  Langdeau  v.  Haines,  21  id.  521 ;  Miller  v.  Dale,  2  Otto,  473;  U.  S.  v.  Throck- 
morton, 8  id.  61 ;  Snyder  v.  Sickles,  8  id.  203.  14  Op.  Att.  Gen.  624.  Decisions  Sec. 
Int.,  Feb.  21,  1872;  Dec.  19,  1878;  May  17,  1879.  Decisions  Com.  G.  L.  O.,  Sept. 
18,  1874;  Sept.  19,  1876. 

Sec.  65.  Where  lands  have  been  or  may  hereafter  be  granted  by  any 
lajv  of  Congress  to  any  one  of  the  several  States  and  Territories,  and 
where  such  law  does  not  convey  the  fee-simple  title  of  the  lands,  or  re- 
quire patents  to  be  issued  therefor,  the  lists  of  such  lands  which  have 
been  or  may  hereafter  be  certified  by  the  Commissioner  of  the  General 
Land-Office,  under  the  seal  of  his  office,  either  as  originals  or  copies  of 
the  originals  or  records,  shall  be  regarded  as  conveying  the  fee-simple  of 
all  the  lands  embraced  in  such  lists  that  are  of  the  character  contemplated 
by  such  act  of  Congress  and  intended  to  be  granted  thereby  ;  but  where 
lands  embraced  in  such  lists  are  not  of  the  character  embraced  by  such 
acts  of  Congress,  and  are  not  intended  to  be  granted  thereby,  the  lists,  so 
far  as  these  lands  are  concerned,  shall  be  perfectly  null  and  void,  and  no 
right,  title,  claim,  or  interest  shall  be  conveyed  thereby. 

10  Stat.  346 ;  18  id,  475 ;  R.  S.  2449.    Pope's  Lessee  v,  Wendall,  9  Cranch,  87 ;  same 
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case,  5  Wheat.  293 ;  Patterson  v,  Winn,  1 1  id.  380 ;  Greenlief  v.  Birth,  6  Pet.  302 ; 
Lindsey  v.  Miller,  6  id.  666 ;  Galloway  v.  Finley  et  aL^  12  id.  264 ;  Stoddard  v.  Cham- 
bers, 2  How.  284;  Foxcraft  v.  Martel,  4  id.  353;  Minter  v.  Crommelin,  18  id.  87; 
Easton  v.  Salisbury,  21  id.  426;  U.  S.  v.  Stone,  2  Wall.  525;  U.  S.  v.  Hughes,  4  id. 
236;  Maguire  v.  Tyler,  8  id.  653;  Best  v.  Polk,  iSid.  112;  Morton  v.  Nebraska,  21  id. 
660;  Sherman  v.  Buick,  3  Otto  209;  Moore  v.  Robbins,  6  id.  533;  Marquez  v.  Frisbie, 
S.  C,  Oct.  T.,  1879,  in  manuscript.  Le  Roy  v.  Clayton,  2  Saw.  C.  C.  493;  Patterson  v. 
Tatum,  3  id.  164;  U,  S.  v.  Railroad  Co.,  4  Dillon  C.  C.  397.  Hill  v.  Miller,  36  Mo. 
182;  Railroad  Co.  v.  Moon,  37  id.  338;  Same  v.  Smith,  40  id.  310;  Shepley  v.  Cowan, 
52  id.  559 ;  Funkhouser  v.  Peck,  67  id.  20 ;  McGill  v.  McGill,  4  La.  262 ;  Huff  v. 
Doyle,  50  Cal.  21 ;  McLaughlin  v.  Perrill,  50  id.  65 ;  Sutton  v.  Fassett,  51  'id.  13 ;  Rose- 
crans  v.  Douglass,  52  id.  213.  Decisions  Sec.  Int.,  May  3,  June  26,  1879  '*  ^^X  4*  J^^J 
17,  21,  28,  1880. 

Sec.  66,  There  shall  be  in  the  General  I^nd-Office  an  inferior  officer 
appointed  by  the  Commissioner,  to  be  employed  therein  as  he  shall  deem 
proper,  to  be  called  the  chief  clerk.  The  chief  clerk  shall  perform  the 
duties  of  the  Commissioner  of  the  General  Land-Office  in  case  of  a 
vacancy  in  said  office,  or  of  the  absence  or  sickness  of  the  Commissioner. 

2  Stat.  716;   II  id.  301 ;  R.  S.  448. 

Sec.  67.  There  shall  be  in  the  General  Land-Office  an  officer  called  the 
Recorder  of  the  General  Land-Office,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
be  entitled  to  a  salary  of  two  thousand  dollars  a  year. 

5  Stat.  HI,  163,  164;  R.  S.  447. 

Sec.  68.  It  shall  be  the  duty  of  the  Recorder  of  the  General  Land- 
Office,  in  pursuance  of  instructions  from  the  Commissioner,  to  certify 
and  affix  the  seal  of  the  office  to  all  patents  for  public  lands,  and  to  attend 
to  the  correct  engrossing,  recording,  and  transmission  of  such  patents. 
He  shall  prepare  alphabetical  indexes  of  the  names  of  patentees  and  of 
persons  entitled  to  patents ;  and  he  shall  prepare  such  copies  and  exem- 
plifications of  matters  on  file  or  recorded  in  the  General  Land-Office  as 
the  Commissioner  may  from  time  to  time  direct.  Whenever  the  office  of 
Recorder  shall  become  vacant,  or  in  case  of  his  sickness  or  absence,  the 
duties  of  his  office  shall  be  performed  ad  interim  by  the  principal  clerk 
on  private  land  claims. 

2  Stat.  717;  5  iV.  Ill ;  R.  S.  459.  U.  S.  v.  Arredondo,  6  Pet.  691 ;  McGarrahan  v. 
Mining  Co.,  6  Otto  316.  Le  Roy  v.  Jamison,  3  Saw.,  C.  C.  369.  3  Op.  Att.  Gen.  140, 
168,  630:    .Galup  V.  Armstrong,  22  Cal.  480;  Sands  v.  Davis,  40  Mich.  61. 

Sec.  69.  All  patents  issuing  from  the  General  Land-Office  shall  be 
issued  in  the  name  of  the  United  States,  and  be  signed  by  the  President 
and  countersigned  by  the  Recorder  of  the  General  Land-Office;  and 
shall  be  recorded  in  the  office  in  books  to  be  kept  for  the  purpose. 

2  Stat.  717 ;  5  it/.  417 ;  R.  S.  458.  Steeple  v.  Downing,  60  Ind.  478 ;  Boyce  v.  Slam- 
baugh,  34  Mich.  348;  Lane  v.  Bommelmann,  17  Ills.  95;  3  Op.  Att.  Gen.  623. 

Sec.  70.  There  shall  be  in  the  General  Land-Office  a  principal  clerk  of 
the  public  lands  and  a  principal  clerk  on  private  land  claims,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shall  each  be  entitled  to  a  salary  of  one  thousand  eight  hun- 
dred dollars  a  year ;  and  they  shall  perform  such  duties  as  may  be  assigned 
to  them  by  the  Commissioner  of  the  General  Land-Office. 

5  Stat.  109 ;  R.  S.  448. 

Sec.  7 1 .  The  officers,  clerks,  and  employes  in  the  General  Land-Office 
are  prohibited  from  directly  or  indirectly  purchasing  or  becoming  inter- 
ested in  the  purchase  of  any  of  the  public  lands ;  and  any  person  who 
violates  this  section  shall  forthwith  be  removed  from  his  office, 

2  Sut.  717;  5  id.  112;  R.  S.  452. 


PUBLIC  LAND  COMMISSION'S  CODIFICATION. 


71 


Sec.  72.  The  President  is  authorized  to  appoint,  from  time  to  time,  by 
and  with  the  advice  and  consent  of  the  Senate,  a  secretary,  at  a  salary  of 
one  thousand  five  hundred  dollars  a  year,  whose  duty  it  shall  be,  under 
the  direction  of  the  President,  to  sign  in  his  name,  and  for  him,  all  pat- 
ents for  land  sold  or  granted  under  the  authority  of  the  United  States. 

5  Stat.  Ill ;  R.  S.  450.     Steeple  v.  Downing,  60  Ind.  478.     3  Op.  Att.  Gen.  623. 

Sec.  73.  If  at  any  time  the  number  of  patents  for  lands  sold  or  granted 
under  the  authority  of  the  United  States  is  such  that  they  cannot  be 
signed  within  a  reasonable  time  by  the  secretary  appointed  under  the  pre- 
ceding section,  the  President  may  appoint  an  assistant  secretary  to  sign 
the  same;  but  such  assistant  shall  be  employed  by  the  express  direction  of 
the  President,  and  only  for  such  time  as  may  be  necessary  to  bring  up  the 
arrears  of  patents  which  may  be  ready  for  signatiure. 

9  Stat.  209;  R.  S.  451. 

Sec.  74.  In  all  cases  in  which  land  has  heretofore  or  shall  hereafter  be 
given  by  the  United  States  for  military  services,  warrants  shall  be  granted 
to  the  parties  entitled  to  such  land  by  the  Secretary  of  the  Interior;  and 
such  warrants  shall  be  recoi;(ied  in  the  General  Land -Office,  in  books  Co 
be  kept  for  the  purpose,  and  shall  be  located  as  is  or  may  be  provided  by 
law ;  and  patents  shall  afterwards  be  issued  accordingly. 

2  Stat.  717  ;  R.  S.  457.  Taylor  ei  al.  v.  Brown,  5  Cranch,  234.  Laniviere  v.  Mada- 
gan,  I  Dillon,  C.  C.  455  ;  Rice  v.  Taylor,  2  id.  23  ;  Lewis  v.  Baird,  3  McLean,  C.  C. 
56 ;  Price  V,  Johnston,  i  Ohio  St.  390 ;  Wood  v.  Ferguson,  7  id.  288. 

Sec.  75.  Whenever  any  person  claiming  to  be  interested  in  or  entitled 
to  land  under  any  grant  or  patent  from  the  United  States  applies  to  the 
Department  of  the  Interior  for  copies  of  papers  filed  and  remaining 
therein,  in  any  wise  affecting  the  title  to  such  land,  it  shall  be  the  duty  of 
the  Secretary  of  the  Interior  to  cause  such  copies  to  be  made  out  and  au- 
thenticated, under  his  hand  and  the  seal  of  the  General  Land-Office,  for 
the  person  so  applying.  # 

3  Stat.  721 J  5  ?V/.  Ill ;  R.  S.  460. 

Sec.  76.  There  shall  be  in  the  General  Land-Office  a  principal  clerk  of 
the  surveys,  who  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  and  shall  be  entitled  to  a  salary  of  one 
thousand  eight  hundred  dollars  a  year.  He  shall  direct  and  superintend 
the  making  of  surveys,  the  returns  thereof,  and  all  matters  relating 
thereto,  which  are  done  through  the  officers  of  the  surveyor-general,  and 
perform  such  other  duties  as'  may  be  assigned  to  him  by  the  Commis- 
sioner of  the  General  Land-Office. 

5  Stat.  1 10 ;  R.  S.  449. 
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77.  Surveyors-general,  how    and    where 

appointed. 

78.  Salary  of,  in  Louisiana,  Florida,  Min- 

nesota, Nebraska,  Iowa,  and  Da- 
kota. 

79.  Salary  of,  in  Oregon  and  Washington 

Territory. 


Sec. 

80.  Salary  of,  in  Colorado,  New  Mexico, 

California,  Idaho,   Nevada,  Mon- 
tana, Utah,  Wyoming,  and  Arizona. 

81.  Salary   of,  in   Florida,   Oregon,  and 

California,  how  and  from  what  time 
payable. 

82.  Offices,  number  and  location  of. 


72 


PUBLIC  LAND  COMMISSION'S  CODIFICATION. 


83.  Residence  of  surveyor-general. 

84.  Bond  of  surveyor-general. 

85.  Duration  of  office, 

86.  Continuance  of  duties  and  bond  after 

expiration  of  commission. 

87.  Transfer  of   papers  and  discontinu- 

ance of  office  in  case  of  completed 
surveys. 

88.  Devolution   of  powers  of  surveyors- 

general  upon  Commissioner  in  case 
of  discontinuance  of  office. 

89.  Free  access  to  public  records   deliv- 

ered to  States,  and  conditions  of 
such  delivery. 

90.  General  duties  of  surveyors-general. 

91.  Bond  of  deputy  surveyor. 

92.  Oath  of  deputy  surveyor. 

93.  Suit  on  bond   of  deputy  surveyor  a 

lien  on  his  property. 

94.  Penalty   for    default  of   deputy  sur- 

veyor. 

95.  Transcript  from  records,  and  seals  of 

surveyors-general     of     California, 
Oregon  and  Louisiana. 

96.  Custody  of  official    papers,  etc.,  by 

surveyor-general  of  California-. 

97.  Allowance  for  clerk  hire,  office  rent, 

etc.,  to  surveyor-general. 

98.  Duties  of  register  and  receiver  per- 

formed by  surveyor-general,  when. 

99.  Rules  of  survey. 

100.  Boundaries  and  contents  of  public 
lands,  how  ascertained. 

loi.  lines  of  division  of  half  quarter-sec- 
tions, how  run. 

102.  Variance  in  shape  of  surveys  on  riv- 

ers, etc. 

103.  Variance   from  rectangular  subdivis- 

ions in  Nevada. 

104.  Geodetic  method  of  survey  in  Oregon 

and  California. 

105.  Departure  from  rectangular  surveys  in 

Ca:lifornia. 


Sec. 
106. 

107. 

108. 
109. 

110. 


III. 
112. 

"3- 

114. 
115. 
116. 
117. 

118. 
119, 

12b. 
121. 

122. 
123. 


Extension  of  public  surveys  over  min- 
eral lands. 

What  instructions  to  be  deemed  part 
of  contract. 

Subdivision  of  placer  claims. 

Deputies  to  survey  mining  claims,  and 
power  of  Commissioner  to  fix  prices. 

Surveyor-general  to  make  plat  and 
field -notes  of  mining  surveys,  and 
to  give  certificate  of  hnprovements, 
etc. 

Contracts  for  surveys  of  public  land, 
when  binding. 

Costs  of  surveying  private  land  claims 
and  railroad  grants  to  be  re- 
funded. 

Augmented  rates  for  surveys  in  Ore- 
gon, California,  and  Washington 
Territory. 

Pay  by  the  day  for  surveys  in  Oregon 
and  California. 

Whin  surVey  may  be  had  by  settlers 
in  townships. 

Deposit  for  expenses  of  surveys 
deemed  an  appropriation,  etc. 

Settlers'  deposits  for  surveys  to  go  in 
part  payment  for  lands,  and  are  as- 
signable. 

Surveyor-general  to  survey  private 
land  claims  when  confirmed,  etc. 

Surveyors-general  in  New  Mexico, 
etc.,  to  report  to  Congress  on  pri- 
vate land  claims. 

Penalty  for  interrupting  surveys. 

Protection  of  surveyor  by  marshal  of 
district. 

Surveyors  to  explore  and  select  tim- 
ber lands  to  reserve  for  use  of  the 
Navy. 

Director  of  geolo^cal  surveys,  duties 
of,  etc. 


Sec.  77.  There  shall  be  appointed  by  tbe  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  surveyor-general  for  the  States  and 
Territories  herein  named,  embracing,  respectively,  one  surveying  district, 
namely:  Louisiana,  Florida,  Minnesota,  Kansas,  California,  Nevada, 
Oregon,  Nebraska  and  Iowa,  Dakota,  Colorado,  New  Mexico,  Idaho, 
Washington,  Montana,  Utah,  Wyoming,  Arizona. 

3  Stat.  755;  4  id.  492;  9  id.  496;  10  id.  244,  306,  308,  309,  611 ;  11  iV/.  212;  12  id. 
176,  214,  244;  14  id.  77,  85,  344,  542;  15  id.  91;  16  id.  65,  230;  17  id.  76;  18  id.  18, 
34,  121,  122,  123,  201,  303;  19  id.  126,  207;  R.  S.  2207. 

Sec.  78.  The  surveyors-general  of  Louisiana,  Florida,  Minnesota,  Kan- 
sas, Nebraska  and  Iowa,  and  of  Dakota  Territory,  shall  each  receive  a 
salary  at  the  raie  of  two  thousand  dollars  a  year. 

3  Stat.  755;  4  id.  493;  12  id.  244;  17  id.  76;  R.  S.  2208. 

Sec.  79.  The  surveyors-general  of  Oregon  and  of  Washington  shall 
each  receive  a  salary  at  the  rate  of  two  thousand  five  hundred  dollars  a 
year. 

9  Stat.  496;  10  id.  158,  248,  306,  674;  12  id,  410 ;  17  id.  76;  R.  S.  2209. 
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Sec.  8o.  The  surveyors-general  of  Colorado,  New  Mexico,  California, 
Idaho,  Nevada,  Montana,  Utah,  Wyoming  and  Arizona,  shall  each  receive 
f  salary  at  the  rate  of  three  thousand  dollars  a  year. 

10  Stat.  244,  308,  61 Z ;  12  id.  176,  214,  410;  I4  id.  77,  '85,  542 ;  15  id.  91 ;  16  id.  65, 
230;   17  id.  76;  R.  S.  2210. 

Sec.  81.  The  salary  of  each  surveyor-general  of  Florida,  Oregon  and 
California  shall  be  paid  quarter-yearly,  and  shall  commence  from  the 
time  he  enters  into  bond,  as  provided  by  law. 

3  Stat.  756;  9  id.  496;  10  id.  244;  R.  S.  221 1. 

Sec.  82.  The  surveyor-general's  office  for  Minnesota  district  shall  be 
located  at  the  city  of  Saint  Paul;  that  for  Idaho  Territory  at  Boise  City; 
that  for  the  district  of  Nebraska  and  Iowa  at  Plattsmouth,  in  Nebraska; 
that  for  each  other  surveying  district  at  such  place  as  the  President,  in 
view  of  the  public  convenience,  may  from  time  to  time  direct ;  and  there 
shall  be  but  one  office  of  surveyor-general  in  each  district. 

11  Stat.  212;  13  id.  352;  14  id.  77,  344;  R.  B.  2212,  2213. 

Sec.  83.  Every  surveyor-general,  while  in  the  discharge  of  the  duties 
of  his  office,  shall  reside  in  the  district  for  which  he  is  appointed. 

5  Stat.  637 ;  R.  S.  241 4. 

Sec.  84.  Every  surveyor-general  shall,  before  entering  on  the  duties  of 
his  office,  execute  and  deliver  to  the  Secretary  of  the  Interior  a  bond, 
with  good  and  sufficient  security,  for  the  penal  sum  of  thirty  thousand 
dollars,  conditioned  for  the  faithful  disbursement,  according  to  law,  of 
all  public  money  placed  in  his  hands,  and  for  the  faithful  performance  of 
the  duties  of  his  office;  and  the  President  has  discretionary  authority  to 
require  a  new  bond  and  additional  security,  under  the  direction  of  the 
Secretary  of  the  Interior,  for  the  lawful  disbursement  of  public  moneys. 

3  Stat.  697;  R.  S.  2215,  2216.  U.  S.  V.  Vanzandt,  11  Wheat.  184;  U.  S.  v.  Tingey, 
5  Pet.  115;  Farrar  and  Brown  v.  U.  S.,  5  id.  373;  U.  S.  v.  Bradley,  lo  id.  343;  U.  S. 
V.  Linn,  15  id.  290;  U.  S.  v.  Prescott,  3  How.  578;  U.  S.  v.  Boyd,  5  id.  29;  Bryan  v. 
U.  S.,  I  Black  140;  Boyden  v.  United  States,  13  Wall.  17 ;  Bevans  v.  U.  S.,  13  id.  56; 
U.  S.  V.  Thomas,  15  id.  337;  U.  S.  v.  Stephenson,  i  McLeaii,  C.C.  462;  U.  S.  v.  Linn, 
2  id.  501 ;  U.  S.  V.  Ward,  3  id.  179.  8  Op.  Att.  Gen.  7.  Cir.  G.  L.  O.,  July  i,  1871 ; 
id.  May  14,  1879.  Treasury  Cir,,  July  13,  1871  (Copp's  L.  L.  783;  i  Lester's  L.  L. 
3'2,  3«4). 

Sec.  85.  The  commission  of  each  surveyor-general  shall  cease  and  ex- 
pire in  four  years  from  the  date  thereof,  unless  sooner  vacated  by  death, 
resignation,  or  removal  from  office. 

3.  Stat.  697  ;  R.  S.  2217.  Best  r.  Polk,  18  Wall..ii2.  Decision  Com.  G.  L.  O.,  Feb. 
20,  1858  (I  Lester's  L.  L.  340). 

Sec.  86.  Every  surveyor-general,  except  where  the  President  sees  cause 
otherwise  to  determine,  is  authorized  to  continue  in  the  uninterrupted 
discharge  of  his  regular  official  duties  after  the  day  of  expiration  oif  his 
commission  and  until  a  new  commission  is  issued  to  him  for  the  same 
office,  or  until  the  day  when  a  successor  enters  upon  the  duties  of  such 
office ;  and  the  existing  official  bond  of  any  officer  so  acting  shall  be 
deemed  good  and  sufficient  and  in  force  until  the  date  of  the  approval  of 
a  new  bond  to  be  given  by  him,  if  re-commissioned,  or  otherwise,  for  the 
additional  time  he  may  so  continue  officially  to  act,  pursuant  to  the  au- 
thority of  this  section. 

10  Stat.  247  ;  18  id.  62;  R.  S.  2222. 

Sec.  87.  Whenever  the  surveys  and  records  of  any  surveying  district  are 
completed,  the  surveyor-general  thereof  shall  be  required  to  deliver  over 


74  PUBLIC  LAND  COMMISSION'S  CODIFICATION. 

to  the  secretary  of  state  of  the  respective  states,  including  such  sun^eys, 
or  to  such  other  officer  as  may  be  authorized  to  receive  them,  all  the 
field-notes,  maps,  records,  and  other  papers  appertaining  to  land  titias 
within  the  same  ;  and  the  office  of  surveyor-general  in  every  such  district 
shall  thereafter  cease  and  be  discontinued. 

5  Stat.  384;  19  id,  121 ;  R.  S.  2218. 

Sec.  %Z,  In  all  cases  of  discontinuance,  as  provided  in  the  preceding 
section,  the  authority,  powers  and  duties  of  the  surveyor-general  in  rela- 
tion to  the  survey,  re-survey,  or  subdivision  of  the  lands  therein,  and  all 
matters  and  things  connected  therewith,  shall  be  vested  in  and  devolved 
upon  the  Commissioner  of  the  General  Land-Office. 

ID  Stat.  152;  R.  S.  2219. 

Sec.  89.  Under  the  authority  and  direction  of  the  Commissioner  of 
the  General  Land-Office,  any  deputy  surveyor  or  other  agent  of  the 
United  States  shall  have  free  access  to  any  such  field-notes,  maps,  records, 
and  other  papers  for  the  purpose  of  taking  extracts  therefrom  or  making 
copies  thereof  without  charge  of  any  kind ;  but  no  transfer  of  such  pub- 
lic records  shall  be  made  to  the  authorities  of  any  State  until  such  State 
has  provided  by  law  for  the  reception  and  safe-keeping  of  such  public 
records  and  for  the  allowance  of  free  access  thereto  by  the  authorities  of 
the  United  States. 

10  Stat.  152;  18  tV.  62;  R.  S.  2220,  2221. 

Sec.  90.  Every  surveyor-general  shall  engage  a  sufficient  number  of 
skillful  surveyors  as  his  deputies,  to  whom  he  is  authorized  to  administer 
the  necessary  oaths  upon  their  appointments.  He  shall  have  authority  to 
frame  regulations  for  their  direction,  not  inconsistent  with  law  or  the  in- 
structions of  the  General  Land-Office,  and  to  remove  them  for  negligence 
or  misconduct  in  office. 

Taylor  and  Quarlls  v.  Brown,  5  Cranch,  234;  Craig  et  al.jV.  Braxford,  3 'Wheat.  594; 
EUicott  et  al.  v.  Pearl,  10  Pet.  412 ;  Brown^s  Lessee  ».  Clements,  3  How.  650.  Reed 
V.  Conway,  20  Mo.  22;  same  case,  26  id,  13;  Hamil  v,  Carr,  21  Ohio  St.  258;  Doe  Tf. 
Hildreth,  2  Ind.  274 ;  McClintock  v,  Rodgers,  II  Ills.  279.    Cir.  G.  L.  O.,  June  26,  1880. 

Second.  He  shall  cause  to  be  surveyed,  measured,  and  marked,  without 

delay,  all  base  and  meridian  lines  through  such  points  and  perpetuated 

by  such  monuments,  and  such  other  correction  parallels  and  meridians  as 

may  be  prescribed  by  law  or  by  instructions  from  the  General  Land 

Office  in  respect  to  the  public   lands  within  his  surveying  district,  to 

which  the  Indian  title  has  been  or  may  be  hereafter  extinguished. 

Gazzam  v.  Phillips'  Lessee,  20  How.  372.  3  Op.  Att.  Gen.,  281,  284.  Atshire  v, 
Hulse,  I  Ohio  170;  Hastings  v,  Stevenson,  2  id,  9;  McKinney  v.  Kinney,  8  id.  423  ; 
Hamil  v.  C^rr,  21  Ohio  St.  258;  Hendrick  v,  Eno,  42  Iowa,  411;  Saint  Louis  v. 
Walker,  40  Mo.  383;  Jordan  v.  Barrett,  13  La.  24;  Fowler  v.  Duval,  \\  id,  561 ;  Cox 
V.  Jones,  47  Cal.  412.     Cir.  G.  L.  O.,  June  26,  1880. 

Third.  He  shall  cause  to  be  surveyed  all  private  land  claims  within  his 
district  after  they  have  been  confirmed  by  authority  of  Congress,  so  far 
as  may  be  necessary  to  complete  the  survey  of  the  public  lands. 

Menard's  Heirs  v,  Massey,  8  How.  293 ;  Kissell  v.  St.  Louis  Public  Schools,  18  id. 
19;  Stanford  v.  Taylor,  18  id,  409;  Ballance  v.  Forsyth,  24  id,  183 ;  U.  S.  v.  Fossat, 
25  id.  445;  Carondelet  v.  St.  Louis,  I  Black  179;  U.  S.  v,  Sepulveda,  i  Wall.  104; 
U.  S.  V.  Halleck,  i  id,  439 ;  U.  S.  v,  Billings,  2  id*  444 ;  Sutter's  case,  2  id.  562 ;  U.  S. 
V,  Pacheco,  2  id.  587;  Fossat  case,  2  id.  649;  Dehon  v,  Bemal,  2  id,  774;  U.  S.  v, 
Armijo,  5  id,  444;  Higueras  v,  U.  S.,  5  id.  827;  Maguire  v.  Tyler,  8  id.  650;  Lynch  v. 
Bemal,  9  ?V/.  315;  Henshaw  v.  Bissell,  18  id.  255;  Sheplcy  et  al.  v.  Cowan  et  al.^  i 
Otto,  330;  Miller  et  al,  v.  Dale  et  ai.,  2  id.  473;  VanReynegan  v.  Bolton,  5  id.  33;  U. 
S.  V,  Throckmorton,  8  id,  61  j   Snyder  v.  Sickles,  8  id.  203 ;  ScuU  v,  U,  S.,  8  id.  410, 
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Bissell  V.  Henshaw,  i  Saw.,  C.  C.  553 ;  Leroy  v.  Jamison,  3  id,  369.  Gibson  v,  Chou- 
teau, 39  Mo.  536;  Milbum  v.  Hardy,  28  id,  514;  Funkhauser  v.  Hantz,  29  id.  540; 
Dent  V.  Legesson,  29  id.  489 ;  Carondelet  v.  St.  Louis,  29  id.  527 ;  McGuire  v.  Tyler, 
30  id.  202 ;  Robins  v.  Eckler,  36  id.  494 ;  Clark  v.  Hcammerle,  36  id.  620 ;  Gibson  v, 
Chouteau,  39  id.  536;  Vasquez  v.  Ewing,  42  id,  247  ;  Glasgow  v.  Lindell,  50  id.  60; 
Rector  v.  Gaines,  19  Ark.  70;  Ashley  v.  Rector,  20  id,  359;  Meaux  «'.  Breaux,  10 
Martin  (La.)  364;  Moon  v.  "Wilkinson,  13  Cal.  478;  Boggs  v.  Mining  Co.,  14  id.  279; 
Mott?/.  Smith,  16  id.  534;  Johnson  v.  Van  Dyke,  20  id.  225  ;  McGarrahan  v.  Maxwell, 
27  id,  75 ;  Tread  way  v,  Semple,  28  id.  652 ;  Searle  v.  Ford,  29  id,  104 ;  Mahoney  v. 
Van  Winkle,  33  id.  448;  Morrill  v.  Chapman,  35  id.  85 ;  Yates  v.  Smith  38  id.  60;  San 
Diego  ».  Allison,  46  2£f.  163.  Decisions  Sec.  Int.,  July  16,  1872;  Aug.  8,  1876;  Aug. 
17,  1876;  March  16,  1877.  Decisions  Com.  G.  L.  O.,  Aug.  18,  i860;  Sept.  18,  1874; 
Nov.  3, 1874 ;  Sept.  18,  1875 ;  Oct.  28,  1875  J  ]^^^  26,  1879.  Cir.  G.  L.  O.,  June  26, '80. 

Fourth.     He  shall  transmit  to  the  register  of  the  respective  land  offices 

within  his  district  general  and  particular  plats  of  all  lands  surveyed  by 

him  for  each  land  district;  and  he  shall  forward  copies  of  such  plats  to 

the  Commissioner  of  the  General  Land  Office. 

Barnard  v.  Ashley,  18  How.  43;  Water  and  Mining  Co.  v.  Bugbee,  6  Otto  165. 
Hamil  v.  Carr,  21  Ohio  St.  258;  Doe  v.  Hildreth,  2  Ind.  274;  Pope  v.  Atbeam,  42 
Cal.  606.     Com.  G.  L.  O.  Instructions  to  Surveyors-General,  April  17,  1879. 

Fifth.  He  shall,  so  far  as  is  compatible  with  the  desk  duties  of  his  office, 
occasionally  inspect  the  surveying  operations  while  in  progress  in  the  field, 
sufficiently  to  satisfy  himself  of  the  fidelity  of  the  execution  of  the  work 
according  to  contract,  and  the  actual  and  necessary  expenses  incurred  by 
him  while  so  engaged  shall  be  allowed ;  and  where  it  is  incompatible 
with  his  other  duties  for  a  surveyor-general  to  devote  the  time  necessary 
to  make  a  personal  inspection  of  the  work  in  progress,  then  he  is  author- 
ized to  depute  a  confidential  agent  to  make  such  examination,  and  the 
actual  and  necessary  expenses  of  such  person  shall  be  allowed  and  paid 
for  that  service,  and  five  dollars,  a  day  during  the  examination  in  the 
field ;  but  such  examination  shall  not  be  protracted  beyond  thirty  days, 
and  in  no  case  longer  than  is  actually  necessary ;  and  when  a  surveyor- 
general,  or  any  person  employed  in  his  office  at  a  regular  salary,  is 
engaged  in  such  special  service,  he  shall  receive  only  his  necessary  expenses 
in  addition  to  his  regular  salary. 

I  Stat.  04;  13  id.  325;  4  id.  492;  lo  id.  245,  247;  18  id.  34;  If)  id.  126;  R.  S. 
2223.     Sec.  Int.  Instructions,  July  i,  1874;  Sept.  21, 1874.     Cir.  G.  L.  O.,  June  26, 1880. 

Sec.  91.  Every  deputy  surveyor  shall  enter  into  bond,  with  sufficient 
security,  for  the  faithful  performance  of  all  surveying  contracts  confided 
to  him ;  and  the  penalty  of  the  bond,  in  each  case,  shall  be  double  the 
estimated  amount  of  money  accruing  under  such  contracts,  at  the  rate 
per  mile  stipulated  to  be  paid  therein.  The  sufficiency  of  the  sureties,  to 
all  such  bonds  shall  be  approved  and  certified  by  the  proper  surveyor- 
general. 

4  Stat.  493;  10  id,  247;  R.  S.  2230.  U.  S.  v.  Vanzandt,  11  Wheat.  184;  U.  S.  v. 
Tingey,  5  Pet.  115 ;  Farrar  et  al.  v.  U.  S.,  5  id.  373;  U.  S.  v.  Bradley,  10  id.  343 ;  U. 
S.  V.  Linn,  15  id.  290.     U.  S.  v.  Stephenson,  i  McLean,  C.  C.  462. 

Sec.  92.  The  surveyor-generals,  in  addition  to  the  oath  now  authorized 
by  law  to  be  administered  to  deputies  on  their  appointment  to  office,  shall 
require  each  of  their  deputies,  on  the  return  of  his  surveys,  to  take  and 
subscribe  an  oath  that  those  surveys  have  been  faithfully  and  correctly 
executed  according  to  law  and  the  instructions  of  the  surveyor-general. 

9  Stat.  .79;  R.  S.  2231.  Ellicott  and  Meredith  v.  Pearl,  10  Pet.  412;  U.  S.  v.  Han- 
son, it  id,  196;  Bollard  et  al,  v,  Dwight  et  al.,  4  Cranch  421 ;  Taylor  et  al.  v.  Brown, 
5  id,  234.     Cir.  G.  L.  O.,  June  26,  ifiiSo. 

Sec.  93.  The  district  attorney  of  the  United  States,  in  whose  district 


76  PUBLIC  LAND  COMMISSION'S  CODIFICATION. 

• 
any  false,  erroneous,  or  fraudulent  surveys  have  been  executed,  shall, 
upon  the  application  of  the  proper  surveyor-general,  immediately  insti- 
tute suit  upon  the  bond  of  such  deputy,  and  the  institution  of  such  suit 
shall  act  as  a  lien  upon  any  property  owned  or  held  by  such  deputy  or  his 
sureties  at  the  time  such  suit  was  instituted. 

9  Stat.  79 ;  R.  S.  2232. 

Sec.  94.  In  the  event  of  the  failure  of  a  deputy  in  Louisiana* to  com- 
ply with  the  terms  of  his  contract,  unless  such  failure  be  satisfactorily 
shown  by  him  to  have  arisen  from  causes  beyond  his  control,  he  shall  for- 
feit the  penalty  of  his  bond  on  due  process  of  law,  and  ever  afterward  be 
debarred  from  receiving  a  contract  for  surveying  public  lands. 

4  Stat.  493;   18  id,  19,  62;  19  id,  207,  221 ;  R.  S.  2233. 

Sec.  95.  The  official  seals  heretofore  authorized  to  be  provided  for  the 
offices  of  the  surveyors-general  of  Oregon,  California  and  Louisiana  shall 
continue  to  be  used ;  and  any  copy  of  or  extract  from  the  plats,  field- 
notes,  records,  or  other  papers  on  file  in  those  offices  respectively,  when 
authenticated  by  the  seal  and  signature  of  the  proper  surveyor-general, 
shall  be  evidence  in  all  cases  in  which  the  original  would  be  evidence. 

10  Stat.  245,  248;  R.  S.  2224,  2225.  U.  S.  z/.  Delespine's  Heirs  et  al.y  12  Pet.  654; 
U.  S.  V.  Wiggins,  14  id.  334;  Hedrick  v.  Hughes,  15  Wall.  123.  Hensley  v.  Tarpey,  7 
Cal.  288;  Lawrence  v.  Grout,  12  La.  Ai^n.  835. 

Sec  96.  All  official  books,  papers,  instruments  of  writing,  documents, 
archives,  official  seals,  stamps,  or  dies  which  have  been  heretofore  author- 
ized by  law  to  be  collected  and  deposited  in  the  office  of  the  surveyor- 
general  of  California,  shall  be  safely  and  securely  kept  by  such  surveyor- 
general  in  the  archives  of  his  office. 

1 1  Stat.  289 ;  R.  S.  2229. 

Sec.  97.  There  shall  be  allowed  for  clerk  hire,  office  rent,  fuel,  books, 
stationery,  and  other  incidental  expenses  of  the  several  offices  of  sur- 
veyors-general such  sums  as  may  be  appropriated  for  such  purposes  by 
Congress  from  year  to  near. 

R.  S.  2226,  2227. 

Sec  98.  The  President  is  authorized,  in  any  case  where  he  thinks  the 
public  interest  may  require  it,  to  transfer  the  duties  of  register  and  re- 
ceiver .in  any  district  to  the  surveyor-general  of  .the  surveymg  district  in 
which  such  land  district  is  located. 

12  Stat.  410;  R.  S.  2228. 

Sec  99.  The  public  lands  shall  be  divided  by  north  and  south  lines 
run  according  to  the  true  meridian,  and  by  others  crossing  them  at  right 
angles,  so  as  to  form  townships  of  six  miles  square,  unless  where  the  line 
of  an  Indian  reservation,  or  of  tracts  of  land  heretofore  surveyed  or  pat- 
ented, or  the  course  of  navigable  rivers,  may  render  this  impracticable; 
and  in  that  case  this  rule  must  be  departed  from  no  further  than  such 
particular  circumstances  require. 

McKinney  v,  McKinney,  8  Ohio,  423 ;  Hamil  v.  Carr,  21  Ohio  St.  258.  Decision 
Sec.  Int.,  Jan.  28,  1880.     Cir.  G.  L.  O.,  June  26,  x88o. 

Second.  The  comers  of  the  townships  must  be  marked  with  progres- 
sive numbers  from  the  beginning ;  each  distance  of  a  mile  between  such 
corners  must  be  also  distinctly  marked  with  marks  different  from  those  of 
the  corners. 

Third.  The  township  shall  be  subdivided  into  sections,  containing,  as 
nearly  as  may  be,  six  hundred  and  forty  acres  each,  by  running  through 
the  same,  each  way,  parallel  lines  at  the  end  of  every  two  miles;  and  by 


PUBLIC  LAND  COMMISSION'S  CODIFICATION.  77 

making  a  corner  on  each  of  such  lines,  at  the  end  of  every  mile.  The 
sections  shall  be  numbered,  respectively,  beginning  with  the  number  one 
in  the  northeast  section  and  proceeding  west  and  east  alternately  through 
the  township  with  progressive  numbers  till  the  thirty-six  be  completed. 

Grogan  v.  Knight,  27  Cal.  516.  Decision  Sec.  Int.,  April  14,  1879.  ^l''*  ^'  L*  ^'9 
June  26,  1880. 

Fourth.  The  deputy  surveyors,  respectively,  shall  cause  to  be  marked 
on  a  tree  near  each  comer  established  in  the  manner  described,  and 
within  the  section,  the  number  of  such  section,  and  over  it  the  niimber 
of  the  township  within  which  such  section  may  be ;  and  the  deputy  sur- 
veyors shall  carefully  note,  in  their  respective  field-books,  the  names  of 
the  comer-trees  marked  and  the  numbers  so  made. 

Cir.  G.  L.  O.,  June  26,  1880. 

Fifth.  Where  the  exterior  lines  of  the  townships  which  may  be  subdi- 
vided into  sections  or  half-sections  exceed,  or  do  not  extend  six  miles, 
the  excess  or  deficiency  shall  be  specially  noted,  and  added  to  or  de- 
ducted from  the  western  and  northern  ranges  of  sections  or  half-sections 
in  such  townships,  according  as  the  error  may  be  in  running  the  lines 
from  east  to  west,  or  from  north  to  south ;  the  sections  and  half-sections 
bounded  on  the  northern  and  western  lines  of  such  townships  shall  be 
sold  as  containing  only  the  quantity  expressed  in  the  returns  and  plats 
respectively,  and  all  others  as  containing  the  complete  legal  quantity. 

Knight  V.  Elliott,  57  Mo.  317;  Vaughn  v.  Tate,  64  id.  491 ;  Waters  v.  Commons,  2 
Port.  (Ala.)  38;  Lewen  v.  Smith,  7  id.  428.  Decision  Sec.  Int.,  April  14,  1879.  ^ii** 
G.  L.  O.,  June  26,  1880. 

Sixth.  All  lines  shall  be  plainly  marked  upon  trees,  and  measured  with 
chains,  containing  two  perches  of  sixteen  and  one-half  feet  each,  subdi- 
vided into  twenty-five  equal  links ;  and  the  chain  shall  be  adjusted  to  a 
standard  to  be  kept  for  that  purpose. 

Bradley  v.  Taylor,  5  Cranch  191 ;  Mclvers  v.  Walker,  9  id,  173;  Shipp  v.  Miller's 
Heirs,  2  Wheat.  316;  Holmes  v.  Trout,  7  Pet.  171 ;  Brown  v.  Huger,  21  How.  305; 
Meron  v.  Whitney,  5  Otto  55 1 ;  Robinson  v.  Moon,  4  McLean,  C.  C.  279.  Oakley  v. 
Stuart,  52  Cal.  521.     Cir.  G.  L.  O.,  June  26,  1880. 

Seventh.  Every  surveyor  shall  note  in  his  field-book  the  true  situations 
of  all  mines,  salt  licks,  salt  springs  and  mill-seats  which  come  to  his  knowl- 
edge ;  all  water  courses  over  which  the  line  he  mns  may  pass ;  and  also 
the  quality  of  the  lands. 

Newsom  v,  Pryor's  Lessee,  7  Wheat.  7 ;  Preston  v.  Bowman,  6  id.  580 ;  Patterson  v. 
Jenks,  2  Pet.  216. 

Eighth.  These  field-books  shall  be  returned  to  the  surveyor-general, 
who  shall  cause  therefrom  a  description  of  the  whole  lands  surveyed  to 
be  made  out  and  transmitted  to  the  officers  who  may  superintend  the 
sales.  He  shall  also  tause  a  fair  plat  to  be  made  of  the  townships  and 
fractional  parts  of  townships  contamed  in  the  lands,  describing  the  subdi- 
visions thereof  and  the  marks  of  the  corners.  This  plat  shall  be  recorded 
in  books  to  be  kept  for  that  purpose ;  and  a  copy  thereof  shall  be  kept 
open  at  the  surveyor-general's  office  for  public  information,  and  other 
copies  shall  be  sent  to  the  places  of  the  sale  and  to  the  General  Land- 
Office. 

I  Stat.  465;  2  id.  73;  19  id.  348;  R.  S.  2395.  Taylor^/  al.  v.  Brown,  5  Cranch 
234;  Barnard  v.  Ashley,  18  How.  43;  Water  and  Mining  Co.  v.  Bugbee,  6  Otto  165. 
Rector  v.  Gaines,  19  Ark.  70;  Lewen  v.  Smith,  7  Port.  (Ala.)  428;  Mott  v.  Smith,  16 
Cal.  534;  Hamil  v.  Carr,  21  Ohio  St.  258;  Doe  v.  Hildreth,  2  Ind.  274;  McClintock  t^. 
Rodgers,  11  Ills.  279.  Decision  Sec.  Int.,  Jan.  15,  1878.  Decision  Com.  G.  L.  O., 
April  17,  1879. 
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Sec.  ioo.  The  boundaries  and  contents  of  the  several  sections,  half- 
sections,  and  quarter-sections  of  the  public  lands  shall  be  ascertained  in 
conformity  with  the  following  pi-inciples : 

First.  AH  the  corners  marked  in  the  surveys,  returned  by  the  surveyor- 
general,  shall  be  established  as  the  proper  comers  of  sections,  or  subdi- 
visions of  sections,  which  they  were  intended  to  designate ;  and  the 
corners  of  half  and  quarter  sections,  not  marked  on  the  surveys,  shall  be 
placed  as  nearly  as  possible  equidistant  from  two  corners  which  stand  on 
the  same  line. 

Second.  The  boundary  lines,  actually  run  and  marked  in  the  surveys 
returned  by  the  surveyor-general,  shall  be  established  as  the  proper  boun- 
dary lines  of  the  sections,  or  subdivisions,  for  which  they  were  intended, 
and  the  length  of  such  lines,  as  returned,  shall  be  held  and  considered  as 
the  tnie  length  thereof.  And  the  boundary  lines  which  have  not  been 
actually  run  and  marked  shall  be  ascertained  by  running  straight  lines 
from  the  established  corners  to  the  opposite  corresponding  corners ;  but 
in  those  portions  of  the  fractional  townships  where  no  such  opposite  cor- 
responding comers  have  been  or  can  be  fixed,  the  boundary  lines  shall  be 
ascertained  by  running  from  the  established  comers  due  north  and  south 
or  east  and  west  lines,  as  the  case  may  be,  to  the  water-course,  Indian 
boundary  line,  or  other  extemal  boundary  of  such  fractional  township. 

Mott  V.  Smith,  i6  Cal.  534;  Guin  v,  Brandon,  29  Ohio  St.  656;  McClintock  v.  Rodg- 
ers,  II  Ills.  279;  Goodman  v,  Myrick,  5  Oreg.  65.     Cir.  G.  L.  O.,  June  26,  1880. 

Third.  Each  section  or  subdivision  of  section,  the  contents  whereof 
have  been  returned  by  the  surveyor-general,  shall  be  held  and  considered 
as  containing  the  exact  quantity  expressed  in  such  return  \  and  the  half- 
sections  and  quarter-sections,  the  contents  whereof  shall  not  have  been 
thus  returned,  shall  be  held  and  considered  as  containing  the  one-half  or 
the  one-fourth  part,  respectively,  of  the  returned  contents  of  the  section 
of  which  they  may  make  part. 

2  Stat.  313;  R.  S.  2396.  Lindsey  v,  Hawes,  2  Black  554;  U.  S.  v.  Pacheco,  2 
Wall.  587 ;  Railway  Co.  v.  Schurmier,  7  id.  272 ;  County  of  Saint  Clair  v.  Livingston, 
23  id.  46;  Huidekoper  v.  Brooms,  1  Wash.,  C.  C.  109;  Coon  v.  Pen,  I  Pet.,  C.  C.  496. 
2  Op.  Att.  Gen.  578.  Knight  v.  Elliott,  57  Mo.  317;  Vaughn  v.  Tate,  64  id.  491  ; 
Waters  v.  Commons,  2  Port.  (Ala.)  38 ;  Lewen  v.  Smith,  7  id.  428 ;  Billingsley  v.  Bates, 
30  Ala.  376;  Doe  v.  Hildreth,  2  Ind.  274;  Grogan  v.  Knight,  27  Cal.  516.  Decision 
Com.  G.  L.  O.,  May  17,  1875.     Cir.  G.  L.  O,,  June  26,  1880. 

Sec.  ioi.  In  every  case  of  the  division  of  a  quarter-section  the  line  for 
the  division  thereof  shall  run  north  and  south,  and  the  corners  and  con- 
tents of  half  quarter-sections  which  may  thereafter  be  sold  shall  be  ascer- 
tained in  the  manner  and  on  the  principles  directed  and  prescribed  by 
the  section  preceding,  and  fractional  sections  containing  one  hundred  and 
sixty  acres  or  upwards  shall  in  like  manner,  as  n^rly  as  practicable,  be 
subdivided  into  half  quarter-sections,  under  spch  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Interior,  and  in  every  case  of 
a  division  of  a  half  quarter-section,  the  line  for  the  division  thereof  shall 
mn  east  and  west,  and  the  corners  and  contents  of  quarter  quarter-sec- 
tions, which  may  thereafter  be  sold,  shall  be  ascertained,  as  nearly  as  may- 
be, in  the  manner  and  on  the  principles  directed  and  prescribed  by  the 
section  preceding ;  and  fractional  sections  containing  fewer  or  more  than 
one  hundred  and  sixty  acres  shall  in  like  manner,  as  nearly  as  may  be 
practicable,  be  subdivided  into  quarter  quarter-sections,  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior. 

3  Stat.  566;  4  id.  503;  R.  S.  2397.  Gazzam  v.  Phillips*  Lessee,  20  How.  372; 
Railway  Co.  v.  Schurmier,  7  Wall.  272.     Buel  v.  Tuley,  4  McLean,  C.  C.  268.     Whar> 
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ton  V.  Littlefield,  30  Ala.  245.     3  Op.  Att.  Gen.  281,  284.     Decision  Sec.  Int.,  April 
14,  1879.     Decision  Com.  G.  L.  O.,  May  17,  1875.     Cir.  G.  L.  O.,  June  26,  1880. 

Sec.  102.  Whenever,  in  the  opinion  of  the  President,  a  departure  from 
the  ordinary  method  of  surveying  land  on  any  river,  lake,  bayou,  or 
water-course  would  promote  the  public  interest,  he  may  direct  the  sur- 
veyor-general, in  whose  district  such  land  is  situated,  and  where  the 
change  is  intended  to  be  made,  to  cause  the  lands  thus  situated  to  be 
surveyed  in  tracts  of  two  acres  in  width,  fronting  on  any  river,  bayou, 
lake,  or  water-course,  and  running  back  the  depth  of  forty  acres ;  which 
tracts  of  land  so  surveyed  shall  be  offered  for  sale  entire,  instead  of  in 
half  quarter-sections,  and  in  the  usual  manner,,  and  on  the  same  terms  in 
all  respects  as  the  other  public  lands  of  the  United  States. 

4  Stat.  34;  R.  S.  2407. 

Sec.  103.  In  extending  the  surveys  of  the  public  lands  in  the  State  of 
Nevada,  the  Secretary  of  the  Interior  may  vary  the  lines  of  the  subdivis- 
ions from  a  rectangular  form,  to  suit  the  circumstances  of  the  country. 

14  Stat.  86;  R.  S.  2408.     Heydenfeldt  v.  Mining  Co.,  3  Otto  634. 

Sec.  104.  The  Secretary  of  the  Interior,  if  he  deems  it  advisable,  is 
authorized  to  continue  the  surveys  in  Oregon  and  California,  to  be  made 
after  what  is  known  as  the  geodetic  method,  under  such  regulations  and 
upon  such  terms  as  have  been  or  may  hereafter  be  prescribed  by  the 
Commissioner  of  the  General  Land-Office ;  but  none  other  than  township 
lines  shall  be  run  where  the  land  is  unfit  for  cultivation ;  nor  shall  any 
deputy  surveyor  charge  for  any  line  except  such  as  may  be  actually  run 
and  marked,  or  for  any  line  not  necessary  to  be  run. 

9  Stat.  496 ;   10  id.  245  ;  R.  S.  2409. 

Sec.  105.  Whenever,  in  the  opinion  of  the  Secretary  of  the  Interior,  a 
departure  from  the  rectangular  mode  of  surveying  and  subdividing  the 
public  lands  in  California  would  promote  the  public  interests,  he  may 
direct  such  change  to  be  made  in  the  mode  of  surveying  and  designating 
such  lands  as  he  deems  proper,  with  reference  to  the  existence  of  moun- 
tains, mineral  deposits,  and  the  advantages  derived  from  timber  and 
water  privileges;  but  such  lands  shall  not  be  surveyed  into  less  than  one 
hundred  and  sixty  acres,  or  subdivided  into  less  than  forty  acres. 

10  Stat.  245 ;  R.  S.  2410.  Cir.  G.  L.  O.,  June  26,  1880. 

Sec.  106.  The  public  surveys  shall  extend  over  all  mineral  lands,  and 
all  subdividing  of  surveyed  lands  into  lots  less  than  one  hundred  and 
sixty  acres  may  be  done  by  county  and  local  surveyors  at  the  expense  of 
claimants ;  but  nothing  in  this  section  contained  shall  require  the  survey 
of  waste  or  useless  lands. 

10  Stat.  15,  21 ;  16  id.  2x8;  R.  S.  2406. 

Sec.  107.  The' printed  manual  of  instructions  relating  to  the  public 
surveys,  prepared  at  the  General  Land-Office,  and  bearing  date  February 
twenty-second,  eighteen  hundred  and  fifty-five,  the  instructions  of  the 
Commissioner  of  the  General  Land-Office,  and  the  special  instructions 
of  the  surveyor-general,  when  not  in  conflict  with  such  printed  manual 
or  the  instructions  of  the  Commissioner,  shall  be  taken  and  deemed  to 
be  a  part  of  every  contract  for  surveying  the  public  lands. 

12  Stat.  409;  R.  S.  2399.     Cir.  G.  L.  O.,  June  26,  1880. 

Sec.  108.  Legal  subdivisions  of  forty  acres  of  placer  lands  may  be  sub- 
divided into  ten-acre  lots. 
16  Stat.  2x7;  R.  S.  2330. 
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Sec.  109.  The  surveyor-general  of  the  United  States  may  appoint  in 
each  land  district  containing  mineral  lands  as  many  competent  surveyors 
as  shall  apply  for  appointment  to  survey  mining  claims.  The  expenses 
of  the  survey  of  vein  or  lode  claims,  and  the  survey  and  subdivision  of 
placer  claims  into  smaller  quantities  than  one  hundred  and  sixty  acres, 
shall  be  paid  by  the  applicants,  and  they  shall  be  at  liberty  to  obtain  the 
same  at  the  most  reasonable  rates,  and  they  shall  also  be  at  liberty  to 
employ  any  United  States  deputy  surveyor  to  make  the  survey.  The 
Commissioner  of  the  General  Land-Office  shiall  have  power  to  establish 
the  maximum  charges  for  such  surveys;  and  to  the  end  that  he  may  be 
fully  informed  on  the  subject,  each  applicant  shall  file  with  the  register  a 
sworn  statement  of  all  charges  and  fees  paid  by  such  applicant  for  sur- 
veys, which  statement  shall  be  transmitted  to  the  Commissioner  of  the 
General  Land-Office. 

17  Stat.  95  ;  19  id,  52;  R.  S.  2334.     Decision  Com.  G.  L.  O.,  April  20,  1877. 

Sec.  no.  The  surveyor-general  of  the  United  States  shall  prep>are  or 
cause  to  be  prepared  a  plat  and  field-notes  of  all  mining  surveys  made 
by  authority  of  law,  which  shall  show  accurately  the  boundaries  of  such 
claims ;  and,  when  warranted  by  the  facts,  he  shall  give  to  the  claimant 
his  certificate  that  five  hundred  dollars'  worth  of  labor  has  been  expended 
or  improvements  made  upon  the  claim  by  the  claimant  or  his  grantors, 
and  that  the  plat  is  correct,  w^ith  such  further  description  by  such  refer- 
ence to  natural  objects  or  permanent  monuments  as  shall  identify  the  claim, 
and  furnish  an  accurate  description,  to  be  incorporated  in  the  patent. 

17  Stat.  92;  R.  S.  2325. 

Sec.  III.  Contracts  for  the  survey  of  the  public  lands  shall  not  be- 
come binding  upon  the  United  States  until  approved  by  the  Commis- 
sioner of  the  General  Land  Office,  except  in  such  cases  as  the  Commis- 
sioner may  otherwise  specially  order. 

12  Stat.  409;  R.  S.  2398.  Maguire  v.  Tyler,  i  Black,  201 ;  Parks  v.  Ross,  11  How. 
362;  Spencer  z/.  Lapsley,  20  id.  264.  Reed  v.  Conway,  26  Mo.  13.  Decision  Sec.  Int., 
Feb.  27,  1878. 

Sec.  112.  The  Commissioner  of  the  General  Land  Office  has  power, 
and  it  shall  be  his  duty,  to  fix  the  prices  per  mile  for  public  surveys, 
which  shall  in  no  case  exceed  the  maximum  established  by  law;  and, 
under  instructions  to  be  prepared  by  the  Commissioner,  an  accurate  ac- 
count shall  be  kept  by  each  surveyor-general  of  the  cost  of  surveying 
and  plotting  private  land  claims,  to  be  reported  to  the  General  Land 
Office,  with  the  map  of  such  claim ;  and  patents  shall  not  issue  for  any 
such  private  claim,  nor  shall  any  copy  of  such  survey  be  furnished,  until 
the  cost  of  survey  and  platting  has  been  paid  into  the  Treasury  by  the 
claimant  or  other  party;  and  before  any  land  granted  to  any  railroad 
company  by  the  United  States  shall  be  conveyed  to  such  company  or  any 
persons  entitled  thereto,  under  any  of  the  acts  incorporating  or  relating 
to  said  company,  unless  such  company  is  exempted  by  law  from  the  pay- 
ment of  such  cost,  there  shall  first  be  paid  into  the  Treasury  of  the 
United  States  the  cost  of  surveying,  selecting,  and  conveying  the  same, 
by  the  said  company  or  persons  in  interest. 

12  Stat.  409;  18  id,  384;  19  id.  122;  R.  S.  2400.  Railway  Co.  v,  Prescott,  16  Wall. 
603 ;  Railway  Co.  v.  McShane,  22  id,  444;  Hannewell  v,  Cass  Co.,  22  id.  464;  Colo- 
rado Co.  V.  Commissioners,  5  Otto  259.  Decisions  Sec.  Int.,  Dec.  17,  1874;  Feb.  27, 
1878;  Feb.  20,  1879;  March  5,  1879;  April  2,  1879.  Decisions  Com.  G.  L.  C,  April 
18,  1867;  Aug.  8,  1867;  Feb.  17, 1869;  March  26,  1870.     Cir.  G.  L.  0.,June  26, 1880. 

Sec.  113.  The  Commissioner  of  the  General  Land  Office  may  author- 


PUBLIC  LAND  COMMISSION'S  CODIFICATION.  81 

ize,  in  his  discretion,  public  lands  in  Oregon,  densely  covered  with 
forests  or  thick  undergrowth,  to  be  surveyed  at  augmented  rates,  not 
exceeding  eighteen  dollars  per  mile  for  standard  parallels,  fifteen  dollars 
for  townships,  and  twelve  dollars  for  section  lines;  and  under  like  con- 
ditions he  may  allow  augmented  rates  in  California,  and  in  Washington 
Territory,  not  exceeding  eighteen  dollars  per  linear  mile  for  standard 
parallels,  sixteen  dollars  for  township,  and  fourteen  dollars  for  section 
lines. 

1 6  Stat.  304,  305  ;  17  id.  358;  R.  S.  2404,  2405.  Decision  Sec.  Int.,  June  i6»  1879. 
Cir.  G.  L.  O.,  June  26,  1880. 

Sec.  114.  Whenever  the  public  surveys,  or  any  portion  of  them,  in 

the  States  of  Oregon  and  California,  are  so  required  to  be  made  as  to 

render  it  expedient  to  make  compensation  for  the  surveying  thereof  by 

the  day  instead  of  by  the  mile,  it  shall  be  lawful  for  the  Commissioner  of 

the  General  Land  Office,  under  the  direction  of  the  Secretary  of  the 

Interior,  to  make  such  fair  and  reasonable  allowance  as,  in  his  judgment, 

may  be  necessary  to  insure  the  accurate  and  faithful  execution  of  the 

work. 

10  Stat.  247;  R.  S.  241 X.  Decision  Sec.  Int.,  June  16,  1879.  Cir.  G.  L.  O.,  June 
26,  1880. 

Sec.  115.  When  the  settlers  in  any  township,  not  mineral  or  reserved 
by  Government,' desire  a  survey  made  of  the  same,  under  the  authority  of 
the  surveyor- general,  and  file  an  application  therefor  in  writing,  and 
deposit  in  a  proper  United  States  depository,  to  the  credit  of  the  United 
States,  a  sum  suflficient  to  pay  for  such  survey,  together  with  all  expenses 
incident  thereto,  without  cost  or  claim  for  indemnity  on  the  United  States, 
it  may  be  lawful  for  the  surveyor-general,  under  such  instructions  as  may 
be  given  him  by  the  Commissioner  of  the  General  Land-Office,  and  in 
accordance  with  law,  to  survey  such  township  and  make  return  thereof  to 
the  general  and  proper  local  land-office,  provided  the  township  so  pro- 
posed to  be  surveyed  is  within  the  range  of  the  regular  progress  of  the 
public  surveys  embraced  by  existing  standard  lines  or  bases  for  the  town- 
ship and  subdivisional  surveys. 

12  Stat.  410;  R.  S.  2401.  Decision  Sec.  Int.,  Jan.  28,  1880.  Cir.  G.  L.  O.,  June  27, 
1879;  March  5,  1880. 

Sec.  116.  The  deposit  of  money  in  a  proper  United  States  depository, 
under  the  provisions  of  the  preceding  section,  shall  be  deemed  an  appro- 
priation of  the  sums  so  deposited  for  the  objects  contemplated  by  that  sec- 
tion, and  the  Secretary  of  the  Treasury  is  authorized  to  cause  the  sums  so 
deposited  to  be  placed  to  the  credit  of  the  proper  appropriations  for  the 
surveying  service ;  but  any  excesses  in  such  sums  over  and  above  the  actual 
cost  of  the  surveys,  comprising  all  expenses  incident  thereto,  for  which 
they  were  severally  deposited,  shall  be  repaid  to  the  depositors  respect- 
ively. 

13  Sfat.  404;  R.  S.  2402.    Or.  G.  L.  O.,  June  27,  1879. 

Sec.  117.  Where  settlers  make  deposits  in  accordance  with  the  provis- 
ions of  section  one  hundred  and  fifteen,  the  amount  so  deposited  shall  go 
in  part  payment  for  their  lands  situated  in  the  townships,  the  surveying 
of  which  is  paid  for  out  of  such  deposits ;  or  the  certificates  issued  for 
such  deposits  may  be  assigned  by  endorsement  and  be  received  in  pay- 
ment for  any  public  lands  of  the*  United  States  entered  by  settlers  under 
the  pre-emption  and  homestead  laws  of  the  United  States,  and  not  other- 
wise. 

16  Stat.  581 ;  19  id.  38;  20  id.  352;  R.  S.  2403.     Cir.  G.  L.  O.,  June  27,  1879. 
6 
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Sec.  1 1 8.  Each  sun'eyor-general,  when  thereunto  duly  authorized  by 
law,  shall  cause  all  confirmed  private  land  claims  within  his  district  to  be 
accurately  surveyed,  and  shall  transmit  plats  and  field-notes  thereof  to  the 
Commissioner  of  the  General  Land-Office  for  his  approval.  When  pub- 
lication of  such  surveys  is  authorized  by  law,  the  proof  thereof,  together 
with  any  objections  properly  filed  and  all  evidence  submitted  either  in 
support  of  or  in  opposition  to  the  approval  of  any  such  survey,  shall  also 
be  transmitted  to  said  Commissioner. 

2  Stat.  326,  352;  3  id.  325;  5  id.  740;  9  id.  242,  633;  10  id.  244,  308,  599;  II  id. 
294;  12  id.  172,  209,  369,  409;  13  id.  332,  344;  14  id.  218;  16  id.  64,  304;  18  id.  305 ; 
19  id.  121,  202;  R.  S.  2447.  Bissell  v.  Penrose,  8  How.  317;  Villalobos  v.  U.  S.,  10 
id.  541 ;  Ledoux  v.  Black,  18  id.  473;  U.  S.  v.  Fossat,  20  id.  413;  Brown  v.  Huger,  21 
*V/.  305;  U.  S.  V.  Fossat,  21  id.  445;  Castro  v.  Hendricks,  23  iV.  438;  Ballance  v. 
Forsyth,  24  id.  183;  U.  S.  v.  Sepulveda,  I  Wall.  104;  U.  S.  v.  Halleck,  i  id.  439; 
U.  S.  V.  Vallejo,  i  id.  658 ;  Sutter's  case,  2  id.  562;  Fossat  case,  2.  id.  649 ;  Higueras  v.  U. 
S.,  5  id.  827;  Alviso  V.  U.  S.,  8  id.  337.  12  Op.  Att.  Gen.  116,  250;  14  id.  74,  601. 
U.  S.  V.  Garcia,  i  Saw.  C.  C.  383;  Russell  v.  Henshaw,  i  id.  553;  Leroy  v.  Jamison,  3 
id.  369 ;  U.  S.  V.  Flint,  4  id.  42.  Dent  v.  Segerson,  29  Mo.  480;  Fowler  v.  Duyall,  11 
La.  Ann.  561;  Waterman  v.  Smith,  13  Cal.  373;  Moore  v.  Wilkerson,  13  id.  478; 
Merritt  v.  Judd,  14  id.  60;  Mott  v.  Smith,  16  id.  534;  Johnson  v.  Van  Dyke,  20  id.  225; 
McGarraghan  z/.  Maxwell,  27  id.  75;  Seale  v.  Ford,  29  id.  104.  Cir.  G.  L.  O.,  June 
26,  1880. 

Sec.  119.  It  shall  be  the  duty  of  each  surveyor-general,  whose  respec- 
tive surveying  district  includes  any  portion  of  the  territory  embraced,  on 
the  twenty-second  day  of  July,  eighteen  hundred  and  fifty-four,  within 
the  limits  of  the  then  Territory  of  New  Mexico,  under  the  instructions 
of  the  Secretary  of  the  Interior,  to  ascertain  the  origin,  nature,  character 
and  extent  of  all  claims  to  lands  under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico ;  and  for  this  purpose  may  issue  notices,  summon 
witnesses,  administer  oaths,  and  do  and  perform  all  other  necessary  acts 
in  the  premises.  He  shall  make  a  full  report  on  all  such  claims  as  origi- 
nated before  the  cession  of  the  Territory  to  the  United  States  by  the  treaty 
of  Guadalupe  Hidalgo,  of  eighteen  hundred  and  forty-eight,  denoting  the 
various  grades  of  title,  with  his  decision  as  to  the  validity  or  invalidity  of 
each  of  the  same  under  the  laws,  usages,  and  customs  of  the  country  before 
its  cession  to  the  United  States ;  and  shall  also  make  a  report  in  regard 
to  all  pueblos  existing  in  the  Territory,  showing  the  extent  and  locality 
of  each,  stating  the  number  of  inhabitants  in  the  said  pueblos,  respec- 
tively, and  the  nature  of  their  titles  to  the  land.  Such  report  shall  be 
made  according  to  the  form  which  may  be 'prescribed  by  the  Secretary  of 
the  Interior,  and  shall  be  laid  before  Congress  for  such  action  thereon  as 
may  be  deemed  just  and  proper,  with  a  view  to  confirm  bona-fide  grants 
and  give  full  effect  to  the  treaty  of  eighteen  hundred  and  forty-eight  be- 
tween the  United  States  and  Mexico  ;  and  until  the  final  actiop  of  Con- 
gress on  such  claims,  all  lands  covered  thereby  shall  be  reserved  from  sale 
or  other  disposal  by  the  Government. 

10  Slat.  309.  Newhall  v.  Sanger,  2  Otto  761 ;  Tameling  v.  Emigration  Co.',  3  id. 
644;  U.  S.  V.  Glamorgan  and  Danterive  v.  U.  S.,  S.  C,  Oct.  T.,  1879,  i"  manuscript. 
14  Op.  Att.  Gen.  624.  Decisions  Sec.  Int.,  Dec.  29,  1862;  July  26,  1867;  Sept.  6, 
1870;  July  27,  1871;  June  6,  1872;  Feb.  21,  1872;  March  15,  1872;  June  6,  1872; 
Sept.  2,  1872;  Dec.  17,  1872;  Feb.  21,  1873;  March  21,  1873;  March  26,  1873;  July 
23»  '873;  July  31,  1873;  Oct.  30,  1873;  Feb.  28,  1874;  March  17,  1874;  June  29, 
1874;  July  15,  1874;  Aug.' 15,  1874;  Oct.  27,  1874;  Dec.  5,  1874;  Jan.  23,  1875; 
March  27,  1875;  ]^^^  '»  '^75  J  Feb.  4,  1876;  April  22,  1876;  Aug.  8,  1876;  Aug.  12, 
1876;  Aug.  17,  1876;  Dec.  30,  1876;  Feb.  7,  1877;  Feb.  15,  1877;  March  16,  1877; 
April  15,  1877;  June  30,  1877;  Nov.  15,  1877;  June  12,  1878;  July  11,  1878;  Aug.  9, 
1878;  Oct.  24,  1878;  May  21,  1879;  May  28,  1879;  June  9,  1879;  J^"^  21,  1879; 
Aug.  28,  1879;  Sept.  20,  1879.     Decisions  Com.  G.  L.  O.,  Aug.  18,  i860;  June  22, 
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1870;  Dec.  14,  1870;  June  17,  1871;  Dec.  19,  1871;  July  9,  1872;  Aug.  13,  1872; 
Sept.  18,  1874;  Nov.  3,  1874;  Feb.  12,  1875;  June  29,  1875;  J^^y  *9»  '^75;  May  13, 
1876;  May  19,  1876;  July  7,  1876;  Sept.  19,  1876;  Nov.  15,  1876;  April  13,  1877; 
June  22,  1877;  June  27,  1877;  Feb.  i,  1878;  Feb.  21,  1878;  April  13,  1878;  Nov.  11, 
1878;  Dec.  2,  1878;  March  21,  1879;  J^^V  '4.  1879;  Aug.   14,  1879;  Sept.  5,  1879. 

Sec.  120.  Every  person  who  in  any  manner,  by  threat  or  force,  inter- 
rupts, hinders,  or  prevents  the  surveying  of  the  public  lands,  or  of  any 
private  land  claim  which  has  been  or  may  be  confirmed  by  the  United 
States,  by  the  persons  authorized  to  survey  the  same,  in  conformity  with 
the  instructions  of  the  Commissioner  of  the  General  Land-Office,  shall 
be  fined  not  less  than  fifty  dollars  nor  more  than  three  thousand  dollars, 
and  be  imprisoned  not  less  than  one  nor  more  than  three  years. 

4  Stat.  417  ;  R.  S.  2412. 

Sec.  121.  Whenever  the  President  is  satisfied  that  forcible  opposition 
has  been  offered,  or  is  likely  to  be  offered,  to  any  surveyor  or  deputy  sur- 
veyor in  the  discharge  of  his  duties  in  surveying  the  public  lands,  it  may 
be  lawful  for  the  President  to  order  the  marshal  of  the  State  or  district, 
by  himself  or  deputy,  to  attend  such  surveyor  or  deputy  surveyor  with 
sufficient  force  to  protect  such  officer  in  the  execution  of  his  duty,  and 
to  remove  force  should  any  be  offered. 

4  Stat.  417  ;  R.  S.  2413. 

Sec.  122.  The  President  is  authorized  to  appoint  surveyors  of  public 
lands,  who  shall  explore  such  vacant  and  unappropriated  lands  of  the 
United  States  as  produce  the  live-oak  and  red-cedar  timbers,  and  shall 
select  such  tracts  or  portions  thereof,  where  the  principal  growth  is  of 
either  of  such  timbers,  as  in  the  judgment  of  the  Secretary  of  the  Navy 
may  be  necessary  to  furnish  for  the  Navy  a  sufficient  supply  of  the  same. 
Such  surveyors  shall  report  to  the  President  the  tracts  by  them  selected, 
with  the  boundaries  ascertained  and  accurately  designated  by  actual  sur- 
vey or  water-courses. 

3  Stat.  347  ;  R.  S.  2459.     U.  S.  v.  Briggs,  9  How.  351. 

Sec.  123.  The  director  of  the  geological  survey  shall,  under  the  Interior 
Dejmrtment,  have  the  direction  of  the  geological  survey  and  the  classifi- 
cation of  the  public  lands  and  examination  of  the  geological  structure, 
mineral  resources,  and  products  of  the  national  domain. 

20  Stat.  394. 
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137.  Fees  and  commissions  of  registers  and 

receivers. 

138.  Fees  of  registers  and  receivers  for  con- 

solidated land  offices. 

139.  Maximum   compensation  of  registers 
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141.  Illegal  fees;  penalty. 
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143.  Monthly  and  quarterly  returns  of  re- 

ceivers. 
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Sec.  124.  The  following  are  the  established  boundaries  of  the  existing 

land  districts,  with  the  location  of  the   respective   land   offices,  until 

changed  in  pursuance  of  law,  namely : 

Mathews  v.  Zane,  5  Cranch  92 ;  Same  case,  7  Wheat.  164;  Hellan  v,  Ripley,  3  Rob. 
(La.)  138.     [Boundaries  omitted  for  reasons  given  under  R.  S.  Section  2247.] 

Sec.  125.  Whenever  the  quantity  of  public  land  remaining  unsold  in 
any  land  district  is  reduced  to  a  number  of  acres  less  than  one  hundred 
thousand,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  discon- 
tinue the  land  office  of  such  district ;  and  if  any  land  in  any  such  district 
remains  unsold  at  the  time  of  the  discontinuance  of  a  land  office,  the 
same  shall  be  subject  to  sale  at  some  one  of  the  existing  land  offices  most 
convenient  to  the  district  in  which  the  land  office  has  been  discontinued, 
of  which  the  Secretary  of  the  Interior  shall  give  notice. 

5  Stot.  385 ;  R.  S.  2248. 

Sec.  126.  The  Secretary  of  the  Interior  may  continue  any  land  district 
in  which  is  situated  the  seat  of  government  of  any  one  of  the  States,  and 
may  continue  the  land  office  in  such  district,  notwithstanding  the  quan- 
tity of  land  unsold  in  such  district  may  not  amount  to  one  hundred  thou- 
sand acres,  when,  in  his  opinion,  such  continuance  is  required  by  public 
convenience,  or  in  order  to  close  the  land  system  in  sucH  State. 

5  Stat.  455  ;  R.  S.  2249. 

Sec  127.  Whenever  the  cost  of  collecting  the  revenue  from  the  sales 
of  the. public  lands  in  any  land  district  is  as  much  as  one-third  of  the 
whole  amount  of  revenue  collected  in  such  district,  it  may  be  lawful  for 
the  President,  if,  in  his  opinion,  not;  incompatible  with  the  public  inter- 
est, to  discontinue  the  land  office  in  such  district,  and  to  annex  the  same 
to  some  other  adjoining  land  district. 

10  Stat.  189,  194;  R.  S.  2250. 

Sec  128.  The  President  is  authorized  to  change  the  location  of  the 
land  offices  in  the  several  land  districts  established  by  law,  and  to  relocate 
the  same  from  time  to  time  at  such  point  in  the  district  as  he  deems 
expedient. 

10  Stat.  204,  244;  R.  S.  2251. 

Sec  129.  Upon  the  recommendation  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  approved  by  the  Secretary  of  the  Interior,  the  President 
may  order  the  discontinuance  of  any  land  office  and  the  transfer  of  any 
of  its  business  and  archives  to  any  other  land  office  within  the  same  State 
or  Territory. 

12  Stat.  409;  R.  S.  2252. 

Sec  130.  The  President  is  authorized  to  change  and  re-establish  the 
boundaries  of  land  districts,  whenever,  in  his  opinion,  the  public  interests 
will  be  subserved  thereby,  without  authority  to  increase  the  number  of 
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land  offices  or  land  districts, .  except  that  he  is  authorized  to  establish 
additional  land  districts,  and  to  appoint  the  necessary  officers  under  exist- 
ing laws,  whenever  he  may  deem  the  same  necessary  for  the  public  con- 
venience in  executing  the  provisions  of  the  mineral  laws. 

14  Stat.  252;  16  it/.  171 ;  R.  S.  2253,  2343. 

Sec.  131.  In  case  of  the  division  of  existing  land  districts  by  the  erec- 
tion of  new  ones,  or  by  a  change  of  boundaries  by  the  President,  all  busi- 
ness in  such  original  districts  shall  be  entertained  and  transacted  without 
prejudice  or  change,  until  the  offices  in  the  new  districts  are  duly  opened 
by  public  announcement  under  the  direction  of  the  Secretary  of  the 
Interior.  All  sales  or  disposals  of  the  public  lands  heretofore  regularly 
made  at  any  land  office,  after  such  lands  have  been  made  part  of  another 
district  by  any  act  of  Congress,  or  by  any  act  of  the  President,  are  con- 
firmed, provided  the  same  are  free  from  conflict  with  prior  valid  rights. 

17  Stat  192 ;  R.  S.  2254. 

Sec.  132.  The  Secretary  of  the  Interior  is  authorized  to  make  a  reason- 
able allowance  for  office  rent  for  each  consolidated  land  office;  and  when 
satisfied  of  the  necessity  therefor,  to  approve  the  employment  by  the  reg- 
ister of  one  or  more  clerks,  at  a  reasonable  per-diem  compensation,  for 
such  time  as  such  clerical  force  is  absolutely  required  to  keep  up  the  cur- 
rent public  business,  which  clerical  force  shall  be  paid  out  of  the  surplus 
fees  authorized  to  be  charged  by  section  one  hundred  and  thirty-eight,  if 
any;  and  if  no  surplus  exists,  then  out  of  the  appropriation  for  incidental 
expenses  of  district  land  offices;  but  no  clerk  shall  be  so  paid  unless  his 
employment  has  been  first  sanctioned  by  the  Secretary  of  the  Interior. 

12  Stat.  131 ;  R.  S.  2255.  U.  S.  v.  Jarvis,  I  Davies,  C.  C.  274;  U.  S.  v.  Lowe,  I 
Dillon,  C.  C.  585.     I  Lester's  L.  L.  314. 

Sec.  133.  There  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  register  of  the  land  office  and  a  re- 
ceiver of  public  moneys,  for  each  land  district  established  by  law. 

18  Stat.  34,  122,  123,  295 ;  R.  S.  2234.  Litchfield  v.  Railway  Co.,  i  Woolw.,  C.  C 
299.     Bullock  V,  Wilson,  ^Port.  (Ala.)  338;  Hellan  v,  Ripley,  3  Rob.  (La.)  138. 

Sec.  134.  All  registers  and  receivers  shall  be  appointed  for  the  term  of 
four  years,  but  shall  be  removable  at  pleasure. 
3  Stat.  582;  R.  S.  2244.     Best  v,  Polk,  18  Wall  112. 

Sec.  135.  Every  register  and  receiver  shall  reside  at  the  place  where 
the  land  office  for  which  he  is  appointed  is  directed  by  law  to  be  kept. 

R.  S.  2235.     [See  all  acts  establishing  land  districts.] 

Sec.  136.  Every  register  and  receiver  shall,  before  entering  on  the 
duties  of  his  office,  give  bond  in  the  penal  sum  of  ten  thousand  dollars, 
with  approved  security,  for  the  faithful  discharge  of  his  trust* 

2  Stat.  73,  75;  10  id.  245;  R.  S.  2236.  U.  S.  v.  Vanzandt,  i\  Wheat.  184;  Walton 
V.  U.  S.,  9  1^.  651 ;  Minor  v.  Mechanics'  Bank,  i  Pet,  46;  U.  S.  v.  Tingey,  5  id.  115; 
Farrar  et  al.  v.  U.  S.,  5  id.  373;  U.  S.  v.  Boyd,  15  id.  187;  U.  S.  v.  Linn,  1$  id.  290; 
U.  S.  V,  Irving,  i  How.  250 ;  U.  S.  v.  Girault,  1 1  u£  22 ;  U.  S.  v.  Prescott,  3  id.  578 ; 
U.  S.  V,  Boyd,  5  u/.  29;  Bryan  v.  U.  S.,  I  Black  140;  Boydon  «/.  U.  S.,  13  Wall.  17; 
Bevans  v.  U.  S.,  13  id.  56;  U.  S.  v.  Thomas,  15  id.  337.  Alexandria  v.  Corse,  2 
Cranch,  C.  C.  363 ;  U.  S.  v.  Stephenson,  I  McLean,  C.  C.  462 ;  U.  S.  v.  Spencer,  2  id. 
265  ;  U.  S.  V.  Ward,  3  id.  179.    8  Op.  Att.  Gen.  7.     i  Lester'*  L.  L.  312,  314- 

Sec.  137.  Every  register  and  receiver  shall  be  allowed  an  annual  salary 
of  five  hundred  dollars;  and,  in  addition  thereto,  each  shall  be  allowed 
the  following  fees  and  commissions,  namely: 

3  Stat.  466;  12  1^.  409;  R.  S.  2237.  Dobbins  v.  Commissioners,  etc.,  16  Pet.  435. 
Decisions  Com.  G.  L.  O.,  Feb.  20, 1858;  May  i,  1 871. 
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First.  A  fee  of  one  dollar  for  each  declaratory  statement  filed  and  for 
services  in  acting  on  pre-emption  claims. 

5  Stat.  456;  13  id,  35;  R.  S.  2238.  Decisions  Com.  G.  L.  O.,  June  17,  1875  *  Sept. 
9,  1879.     Cir.  C  L.  O.,  Aug.  7,  1872;  March  10,  1880. 

Second.  A  commission  of  one  per  centum  on  all  moneys  received  at 
each  receiver's  office. 

3  Stat.  466;  R.  S.  2238.  U.|  S.  V.  Dickson,  15  Pet.  141.  U.  S.v.  McCarty,  i  Mc- 
Lean, C.  C.  306;  U.  S.  V.  Edwards,  i  id.  467.  Decision  Sec.  Int.,  May  30,  1859. 
Decision  Com.  G.  L.  O.,  March  6,  1878. 

Third.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the 

time  of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of 

the  land  applied  for ;  and '  a  like  commission  when  the  claim  is  finally 

established,  and  the  certificate  therefor  issued  as  the  basis  of  a  patent. 

12  Stat.  393;  16  id.  320;  R.  S.  2238.  Decision  Sec.  Int.,  March  3,  1874.  Decisions 
Com.  G.  L.  O.,  May  7,  1877;  Sept.  12,  1879.  Cir.  G.  L.  O.,  June  13,  1872;  June  17, 
1875;  March  10,  1880. 

Fourth.  The  same  commission  on  lands  entered  under  any  law  to  en- 
courage the  growth  of  timber  on  western  prairies,  as  allowed  when  the 
like  quantity  of  land  is  entered  with  money. 

17  Stat.  606;  R.  S.  2238.  Decision  Sec.  Int.,  March  3,  1874.  Decision  Com.  G.  L. 
O.,  Sept.  12,  1879.  Cir.  G.  L.  O.,  Oct.  30,  1873;  March  13,  1874;  June  17,  1875; 
March  10,  1880. 

Fifth.  For  locating  military  bounty-land  warrants,  issued  since  the 
eleventh  day  of  February,  eighteen  hundred  and  forty-seven,  and  for  lo- 
cating agricultural -<:ollege  land  scrip,  the  same  commi.ssion,  to  be  paid  by 
the  holder  or  assignee  of  each  warrant  or  scrip,  as  is  allowed  for  sales  of 
the  public  lands  for  cash,  at  the  rate  of  one  dollar  and  twenty-five  cents 
per  acre ;  but  they  shall  not  be  entitled  to  any  fees  for  locating  warrants 
which  are  authorized  by  law  to  be  located  free  of  expense  by  the  Commis- 
sioner of  the  General  Land-Office,  nor  upon  the  location  of  warrants 
issued  prior  to  the  eleventh  day  of  February,  eighteen  hundred  and  forty- 
seven. 

9  Stat.  231 ;  10  id.  4;  12  id.  505;  R.  S.  2238,  2437.  U.  S.  v.  Babbit,  I  Black  55; 
same  case,  5  Otto  334.  Decision  Sec.  Int.,  March  i,  18^6.  Cir.  G.  L.  O.,  Feb.  24, 
1864;  March  15,  1873;  June  17,  1875;  July  20,  1875;  Feb.  13,  1879. 

Sixth.  A  fee,  in  donation  cases,  of  five  dollars  for  each  final  certificate 
for  one  hundred  and  sixty  acres  of  land,  ten  dollars  for  three  hundred 
and  twenty  acres,  and  fifteen  dollars  for  six  hundred  and  forty  acres. 

12  Stat.  409;  R.  S.  2238. 

Seventh.  In  the  location  of  lands  by  States  and  corporations  under 
grants  from  Congress  for  railroads  and  other  purposes  (except  for  agricul- 
tural colleges),  a  fee  of  one  dollar  for  each  final  location  of  one  hundred 
and  sixty  acres ;  to  be  paid  by  the  State  or  corporation  making  such  loca- 
tion. 

13  Stat.  335  ;  18  id.  21 ;  19  id.  52;  R.  S.  2238.  Railway  Co.  v.  Prescott,  16  Wall. 
603;  Railway  Co.  v,  McShane,  22  id.  444;  Hunnewell  v.  Cass  Co.,  22  id.  464.  De- 
cisions Com.  G.  L.  O.,  April  18,  1867;  Aug.  8,  1867;  Feb.  17,  1869;  March  26,  1870. 

Eighth.  A  fee  of  five  dollars  per  diem  for  superintending  public  land 
sales  at  their  respective  offices  ;  and,  to  each  receiver,  mileage  in  going 
to  and  returning  from  depositing  the  public  moneys  received  by  him. 

3  Stat.  567 ;  R.  S.  2238. 

Ninth.  A  fee  of  five  dollars  for  filing  and  acting  upon  each  application 
for  patent  or  adverse  claim  filed  for  mineral  lafids,  to  be  paid  by  the  re- 
spective parties. 

17  Stat.  95;  R.  S.  2238. 
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Tenth.  Registers  and  receivers  are  allowed,  jointly,  at  the  rate  of 
fifteen  cents  per  hundred  words  for  testimony  reduced  by  them  to  writing 
for  claimants,  in  establishing  pre-emption  and  homestead  rights. 

13  Stat.  35;  R.  S.  2238.  Decision  Com.  G.  L,  O.,  Sept.  I,  1879.  Cir.  G.  L.  O.,  May 
24,  1879. 

Eleventh.  A  like  fee  as  provided  in  the  preceding  subdivision  when  such 
writing  is  done  in  the  land-office,  in  establishing  claims  for  mineral  lands. 

17  Stat.  95;  R.  S.  2238.  Decision  Com.  G.  L.  O.,  Sept.  i,  1S79.  Cir.  G.  L.  O., 
May  24,  1879. 

Twelfth.  Registers  and  receivers  in  California,  Oregon,  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and 
Montana,  are  each  entitled  to  collect  and  receive  fifty  per  centum  on  the 
fees  and  commissions  provided  for  in  the  first,  third,  and  tenth  subdi- 
visions of  this  section. 

13  Stat.  36;  R.  S.  2238.  [See,  also,  the  several  acts  establishing  land  offices  for 
Utah,  Wyoming,  and  Montana.] 

Thirteenth.  A  fee  of  one  dollar  shall  be  paid  to  registers  for  giving  no- 
tice of  cancellation  to  any  person  who  has  contested,  paid  the  land-office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
timber  culture  entry  ;  the  said  fee  to  be  paid  by  the  contestant,  and  not 
to  be  reported. 

Act  of  May  14,  1880. 

Sec.  138.  The  register  foi:  any  consolidated  land  district,  in  addition 
to  the  fees  now  allowed  by  law,  shall  be  entitled  to  charge  and  receive 
for  making  transcripts  for  individuals,  or  furnishing  any  other  record  in- 
formation respecting  public  lands  or  land  titles  in  his  consolidated  land 
district,  such  fees  as  are  properly  authorized  by  the  tariff  existing  in  the 
local  courts  of  his  district ;  and  the  receiver  shall  receive  his  equal  share 
of  such  fees,  and  it  shall  be  his  duty  to  aid  the  register  in  the  preparation 
of  the  transcripts,  or  giving  the  desired  record  information. 

12  Stat.  131  ;  R.  S.  2239.     Cir.  G.  L.  O.,  July  19,  1878. 

Sec.  139.  The  compensation  of  registers  and  receivers,  including  sal- 
ary, fees,  and  commissions,  shall  in  no  case  exceed  in  the  aggregate  three 
thousand  dollars  a  year,  each ;  and  no  register  or  receiver  shall  receive 
for  any  one  quarter  or  fractional  quarter  more  than  a  pro-rata  allowance 
of  such  maximum. 

3  Stat.  466;  10  iV/.  4;  II  id.  378;  12  id.  131,  393,  409,  S^^\  H  '^-  36,  335;  R-  S. 
2240.  U.  S.  V.  Babbit,  I  Black  55 ;  same  case,  5  Otto  334.  Cir.  G.  L.  O.,  Feb.  20, 
1858;  May  I,  1871 ;  June  24,  1875;  July  19,  1878;  May  24,  1879. 

Sec.  140.  Whenever  the  amount  of  compensation  received  at  any  land- 
office  exceeds  the  maximum  allowed  by  law  to  any  register  or  receiver, 
the  excess  shall  be  paid  into  the  Treasury,  as  other  public  moneys. 

10  Stat.  204;  12  id.  131 ;  R.  S.  2241. 

Sec.  141.  No  register  or  receiver  shall  receive  any  compensation  out  of 
the  Treasury  for  past  services  who  has  charged  or  received  illegal  fees; 
and,  on  satisfactory  proof  that  either  of  such  officers  has  charged  or  re- 
ceived fees  or  other  rewards  not  authorized  by  law,  he  shall  be;  forthwith 
removed  from  office. 

10  Stat.  4,  306 ;  R.  S.  2242. 

Sec.  142.  The  compensation  of  registers  and  receivers,  both  for  salary 
and  commissions,  shall  commence  and  be  calculated  from  the  time  they 
respectively  enter  on  the  discharge  of  their  duties. 

10  Stat.  615  ;  R.  S.  2243.  U.  S.  V.  Edwards,  i  McLean,  C.  C.  467.  Cir.  G.  L.  O., 
Feb.  20,  1858;  May  i,  1871. 
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Sec.  143.  The  receivers  shall  make  to  the  Secretary  of  the  Treasury 
monthly  returns  of  the  moneys  received  in  their  several  offices,  and  pay 
over  such  money  pursuant  to  his  instructions.  And  they  shall  also  make 
to  the  Commissioner  of  the  General  Land-Office  like  monthly  returns, 
and  transmit  to  him  quarterly  accounts-current  of  the  debits  and  credits 
of  their  several  offices  with  the  United  States. 

5  Stat.  Ill  ;  R.  S.  2245.  Cir.  G.  L.  O.,  July  i,  1871 ;  June  24, 1875;  July  19, 1878; 
May  24,  1879,     Treasury  Cir.,  July  13,  187 1.     I  Lester's  L.  L.  312,  314. 

Sec.  144.  The  register  or  receiver  is  authorized,  and  it  shall  be  their 
duty,  to  administer  any  oath  required  by  law  or  the  instructions  of  the 
General  Land-Office,  in  connection  with  the  entry  or  purchase  of  any 
tract  of  the  public  lands ;  but  he  shall  not  charge  or  receive,  directly  or 
indirectly,  any  compensation  for  administering  such  oath. 

5  Stat.  384 ;   R.  S.  2246. 

Sec  145.  If  any  person  applies  to  any  register  to  enter  any  land  what- 
ever, and  the  register  knowingly  and  falsely  informs  the  person  so  apply- 
ing that  the  same  has  already  been  entered,  and  refuses  to  permit  the  per- 
son so  applying  to  enter  the  same,  such  register  shall  be  liable  therefor  to 
the  person  so  applying,  for  five  dollars  for  each  acre  of  land  which  the 
person  so  applying  offered  to  enter,  to  be  recovered  by  action  of  debt  in 
any  court  of  record  having  jurisdiction  of  the  amount. 

5  Stat.  112;  R.  S.  2247. 

Sec.  146.  All  receivers  having  public  money  to  pay  to  the  United 
States  may  pay  the  same  to  any  depositary  constituted  by  or  in  pursuance 
of  law,  which  may  be  designated  by  the  Secretary  of  the  Treasury,  ex- 
cept that  the  receiver  at  San  Francisco  shall  pay  over  such  money  to  the 
United  States  assistant  treasurer  in  that  city  at  the  office  of  said  assistant 
treasurer. 

9  Stat.  62;   16  id.  216;  17  id.  435 ;  R.  S.  3615,  3616. 

Sec  147.  Where  bona-fide  settlers  under  the  homestead  or  pre-emption 
laws  have,  subsequent  to  the  date  of  filing  their  applications  to  enter  not 
exceeding  one  quarter-section  of  public  lands,  been  appointed  a  register 
or  receiver  of  the  land-office  of  the  district  in  which  the  lands  are  lo- 
cated, proof  and  payment  must  be  made  to  the  satisfaction  of  the  Com- 
missioner of  the  General  Land-Office. 

17  Stat.  10;  R.  S.  2287.     4  Op.  Att.  Gen.  223;  7  id.  647. 


CHAPTER  V.-SPECIAL  AGENTS. 


Sec. 

148.  Stftrcj^or^general  may  appoint  agents 
to  examine  surveys  in  the  field. 


149.  Officers,  etc.,  detailed   to  investigate 
frauds  may  administer  oaths. 


Sec.  148.  When  it  is  incompatible  with  his  other  duties  for  a  surveyor- 
jgeneral  of  the  United  States  to  personally  inspect  the  surveying  operations 
of  his  district  while  in  progress  in  the  field,  he  is  authorized  to  depute  a 
confidential  agent  to  make  such  examination ;  and  the  actual  and  neces- 
sary expenses  of  such  person  shall  be  allowed  and  paid  for  that  service, 
and  five  dollars  per  day  during  the  examination  in  the  field :  Provided^ 
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That  such  examination  shall  not  be  protracted  beyond  thirty  days,  and 
in  no  case  longer  than  is  actually  necessary ;  and  when  a  surveyor-general, 
or  any  person  employed  in  his  office  at  a  regular  salary,  shall  be  engaged 
in  such  special  service,  he  or  they  shall  only  receive  his  necessary  expenses 
in  addition  to  his  regular  salary, 
lo  Stat.  248 ;  R.  S.  2223. 

Sec.  149.  Any  officer  or  clerk  of  any  of  the  executive  departments  of 
the  government  who  shall  be  lawfully  detailed  to  investigate  frauds,  or 
attempts  to  defraud,  on  the  Government,  or  any  irregularity  or  miscon- 
duct of  any  officer  or  agent  of  the  United  States,  shall  have  power  to  ad- 
minister oaths  to  affidavits  taken  in  the  course  of  any  such  investigation. 

16  Stat.  55,  75 ;  U.  S.  V.  Bailey,  9  Pet.  238. 

Right  of  officers  detailed  on  special  duty  to  extra  compensation  :  I  Cranch.  137 ;  U.  S. 
v.  Ripley,  7  Pet.  18;  U.  S.  v.  Fillebrown,  7  id.  28;  Gratiot  v.  U.  S.,  15  id.  336;  U.  S. 
V,  Brown,  9  How.  487 ;  Converse  v.  U.  S.,  21  id.  463;  Stanbury  v.  U.  S.,  8  Wail,  33. 
U.  S.  V.  Jarvis,  i  Davies,  C.  C.  274.  Definition  of  office,  and potoer  to  bind  Government : 
U.  S.  V.  Hartwell,  6  Wall.  385;  Whiteside  et  al,  v,  U.  S.,  3  Otto  247.  Reimbursement 
of  expenditures  :  U.  S.  v.  Jarvis,  2  Ware,  C.  C.  274.  Decisions  Sec.  Int.,  July  i,  1874; 
Sept.  21,  1874.    Cir.  G.  L.  O.,  July  i,  1871. 

[The  authority  to  appoint  special  agents  in  the  administration  of  the  land  laws  seems 
to  be  derived  from  the  annual  appropriation  bills,  and  from  the  general  authority  inci- 
dent to  the  duty  of  executing  the  laws.] 


CHAPTER  VL-PUBLIC  SALES  AND  PRIVATE  ENTRIES. 


150.  Public  sale  of  lands  in  half  quarter- 

sections. 

151.  Advertisement  of  sales. 

152.  Price  of  lands  $1.25  per  acre. 

153.  No  credit  on  sales  of  public  lands. 

154.  Lands  raised  to  $2.50  per  acre  prior  to 

January,    1 861,    reduced    to   ji.25 
j)cr  acre. 

155.  Public  lands  may  be  offered  for  sale 

in  such  proportions  as  the  President 
chooses. 

1 56.  Duration  of  sales. 

157.  Several  certificates  issued  to  two  or 

more  purchasers  of  same  section. 

1 58.  Private  sales,  in  what  bodies. 

159.  Private  sales,  proceedings  in. 

160.  Highest    bidder,  when  preferred   in 

private  sales. 

161.  Minimum  price,  how  fixed  when  res- 

ervations are  sold. 

162.  Lands  in  California  subject  to  private 


entry  and  withdrawn,  how  to  be 
opened  to  entry. 

163.  What  coins  receivable  in  payment  for 

public  lands. 

164.  Mistakes  in  entry  of  lands,  provisions 

for. 

165.  Mistakes  in  patents  for  lands. 

166.  Mistakes  in  location  of  warrants. 

167.  Error  in  entry  by  mistake  of  numbers, 

proceedings  upon. 
x68.  Agreement  and  acts  intended  to  pre- 
vent bids;  penalty. 

169.  Agreement  to  pay  premiums  to  pur- 

chasers at  public  sales. 

170.  Recovery  of  premiums  paid  to  pur- 

chasers at  public  sales. 

171.  Discovery  of  agreements  to  pay  pre- 

mium, by  bill  in  equity. 

172.  Limitation  of  entries  by  agricultural- 

college  scrip. 
1V3.  Sale  of  saline  lands. 


Sec*  150.  All  the  public  lands,  the  sale  of  which  is  authorized  by  law, 
shall,  when  offered  at  public  sale  to  the  highest  bidder,  be  offered  in  half 
quarter-sections. 

3  Stat.  566 ;  R.  S.  2353. 

Sec.  151.  The  public  lands  which  are  exposed  to  public  sale  by  order 
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of  the  President  shall  be  advertised  in  one  newspaper  published  in  the 
State  or  Territory  where  the  lands  are  situated,  to  be  designated  by  the 
Secretary  of  the  Interior,  for  a  period  of  not  less  than  three  nor  more 
than  six  months  prior  to  the  day  of  sale,  unless  otherwise  specially  pro- 
vided. 

4  Stat.  702;  19  id.  221,  377;  R.  S.  2359. 

Sec.  152.  The  price  at  which  th^  public  lands  are  offered  for  sale  shall 
be  one  dollar  and  twenty-five  cents  an  acre;  and  at  every  public  sale,  the 
highest  bidder,  who  makes  payment  as  provided  in  the  preceding  section, 
shall  be  the  purchaser;  but  no  land  shall  be  sold,  either  at  public  or  pri- 
vate sale,  for  a  less  price  than  one  dollar  and  twenty-five  cents  an  acre ; 
and  all  the  public  lands  which  are  hereafter  offered  at  public  sale,  accord- 
ing to  law,  and  remain  unsold  at  the  close  of  such  public  sales,  shall  be 
subject  to  be  sold  at  private  sale,  by  entry  at  the  land  office,  at  one  dol- 
lar and  twenty-five  cents  an  acre,  to  be  paid  at  the  time  of  making  such 
entry :  Provided,  That  the  price  to  be  paid  for  alternate  reserved  lands, 
along  the  line  of  railroads  within  the  limits  granted  by  any  act  of  Con- 
gress, shall  be  two  dollars  and  fifty  cents  per  acre. 

3  Stat.  566;  19  id.  377;  R.  S.  2357.  Chotard  z/.  .Pope,  12  Wheat.  589;  Lytic  z. 
Arkansas,  9  How,  328;  Irvine  v.  Marshall,  20  id.  633;  Eldred  v.  Sexton,  19  Wall.  189; 
Eldred  v.  Sexton,  30  Wis.  193;  Hard  wick  v.  Reardon,  6  Ark.  77.  2  Op.  Att.  Gen. 
186,  200;  3  id.  240,  274,448;  4  id.  167;  5  id.  476;  7  id.  647.  Decisions  Sec.  Int., 
March  16,  1870;  Nov.  2.  1871;  Nov.  20,  1871;  Jan.  4.  1872;  Sept.  5,  1878.  Deci- 
sions Com.  G.  L.  O.,  Aug.  31,  1830;  June  21,  1865;  Oct.  17,  1867;  April  9,  1868; 
Sept.  12,  1872;  Jan.  29,  1873;  March  24,  1873;  Nov.  27,  1874;  Oct.  20,  1876.  Gr. 
G.  L.  O.,  Sept.  10,  1849;  June  17,  1875. 

Sec.  153.  Credit  shall  not  be  allowed  for  the  purchase  money  on  the 
sale  of  any  of  the  public  lands,  but  every  purchaser  of  land  sold  at  public 
sale  shall,  on  the  day  of  purchase,  make  complete  payment  therefor ;  and 
the  purchaser  at  private  sale  shall  produce  to  the  register  of  the  land- 
office  a  receipt  from  the  Treasurer  of  the  United  States,  or  from  the 
receiver  of  public  moneys  of  the  district,  for  the  amount  of  the  purchase 
money  on  any  tract,  before  he  enters  the  same  at  the  land  office;  and  if 
any  person,  being  the  highest  bidder  at  public  sale  for  a  tract  of  land, 
fails  to  make  payment  therefor  on  the  day  on  which  the  same  was  pur- 
chased, the  tract  shall  be  again  offered  at  public  sale  on  the  next  day  of 
sale,  and  such  person  shall  not  be  capable  of  becoming  the  purchaser  of 
that  or  any  other  tract  offered  at  such  public  sales. 

3  Stat.  566;  R.  S.  2356.  Mathews  v.  Zane,  7  Wheat.  164;  Chotard  v.  Pope,  12  id. 
589;  U.  S.  V.  Boyd,  5  How.  49;  Lytle  v.  Arkansas,  9  id.  328;  Bell  v.  Heame,  19  id. 
252;  Irvine  v.  Mai  shall,  20  id.  558.  2  Op.  Att.  Gen.  186;  3  id.  150,  448;  5  id.  476. 
Lott  V.  Prudhomme,  3  Rob.  (La.)  293;  Beaumont  v.  Covington,  6  id.  189;  Leblance  z/. 
Ludrique,  14  La.  Ann.  772;  Newport  v.  Cooper,  10  La.  155;  Kirby  v.  Fogleman,  16 
id.  277;  Wynn  v.  Garland,  16  Ark.  440;  Witherspoon  w.  Duncan,  21  id.  240;  Hunter 
V.  Hemphill,  6  Mo.  106;  Groom  v.  Hill,  9  id.  ^20;  Russell  t/.  Defrance,  39  id.  506; 
Massey  v.  Smith,  64  id.  347;  Stephenson  v.  Smith,  7.  Nev.  610 ;  Morenhaut  v.  Wilson, 
52  C^d.  226.  Decisions  Sec.  Int.,  March  8,  1872;  Sept.  5,  1878.  Decisions  Com.  G. 
L.  O.,  Aug.  31,  1830;  Sept.  I,  1879.  Cir.  G.  L.  O.,  Sept.  10,  1849;  June  17,  1875; 
Oct.  I,  1878. 

Sec.  154.  The  price  of  lands  now  subject  to  entry  which  were  raised 
to  two  dollars  and  fifty  cents  per  acre,  and  put  in  market  prior  to  Jan- 
uary, eighteen  hundred  and  sixty-one,  by  reason  of  the  grant  of  alternate 
sections  for  railroad  purposes,  is  hereby  reduced  to  one  dollar  and  twenty- 
live  cents  per  acre. 

Act  of  June  15,  1880.     Cir.  G.  L.  O.,  July  17,  1880. 

Sec.  155.  Whenever  the  President  is  authorized  to  cause  the  public 
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landsy  in  any  land  district,  to  be  offered  for  sale,  he  may  offer  for  sale,  at 
first,  only  a  part  of  the  lands  contained  in  such  district,  and  at  any  sub- 
sequent time  or  times  he  may  offer  for  sale  in  the  same  manner  any  other 
part,  or  the  remainder  of  the  lands  contained  in  the  same. 

2  Stat.  479;  19  id.  221,  377;  R.  S.  2358. 

Sec.  156.  The  public  sales  of  lands  shall,  respectively,  be  kept  open 
for  two  weeks,  and  no  longer,  unless  otherwise  specially  provided  by  law. 

3  Stat.  567  ;  R.  S.  2360. 

Sec.  157.  Where  two  or  more  persons  have  become  purchasers  of  a 
section  or  fractional  section,  the  register  of  the  land-office  of  the  district 
in  which  the  lands  lie  shall,  on  application  of  the  parties,  and  a  surrender 
of  the  original  certificate,  issue  separate  certificates,  of  the  same  date 
with  the  original,  to  each  of  the  purchasers,  or  their  assignees,  in  con- 
formity with  the  division  agreed  on  by  them ;  but  in  no  case  shall  the 
fractions  so  purchased  be  divided  by  other  than  north  and  south,  or  east 
and  west  lines ;  nor  shall  any  certificate  issue  for  less  than  eighty  acres. 

4  Stat.  287 ;  R.  S.  2361.  Gaines  v.  Hale,  16  Ark.  9 ;  Downs  v.  Scott,  3  Rob.  (La.)  84. 

Sec.  158.  All  the  public  lands,  when  offered  at  private  sale,  may  be 
purchased,  at  the  option  of  the  purchaser,  in  entire  sections,  half-sections, 
quarter-sections,  half  quarter-sections,  or  quarter  quarter-sections. 

4  Stat.  503;  R.  S.2354. 

Sec.  159.  Every  person  making  application  at  any  of  the  land-offices  of 
the  United  States  for  the  purchase  at  private  sale  of  a  tract  of  land  shall 
produce  to  the  register  a  memorandum  in  writing,  describing  the  tract, 
which  he  shall  enter  by  the  proper  number  of  the  section,  half-section, 
quarter-section,  half  quarter-section,  or  quarter  quarter-section,  as  the  case 
may  be,  and  of  the  township  and  range,  subscribing  his  name  thereto, 
which  memorandum  the  register  shall  file  and  preserve  in  his  office. 

2  Stat.  556;  R.  S.  2355.  3  Op.  Att.  Gen.  240.  Decisions  Sec.  Int.,  March  8,  1852; 
July  29,  1879;  Aug.  9,  1879.     Decision  Com.  G.  L.  O.,  Dec.  20,  1858. 

Sec.  160.  Where  two  or  more  persons  apply  for  the  purchase,  at  private 
sale,  of  the  same  tract,  at  the  same  time,  the  register  shall  determine  the 
preference,  by  forthwith  offering  the  tract  to  the  highest  bidder. 

3  Stat.  567 ;  R.  S.  2365.     3  Op.  Att.  Gen.  240,  248. 

Sec.  161.  Whenever  any  reservation  of  public  lands  is  brought  into 
market,  the  Commissioner  of  the  General  Land- Office  shall  fix  a  minimum 
price,  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  below 
which  such  lands  shall  not  be  disposed  of. 

13  Stat.  374;  R.  S.  2364.  Wolsey  et  al.  v.  Chapman,  S.  C,  Oct.  T.,  1S791  ii>  manu- 
script.    3  Op.  Att.  Gen.  274 ;  10  id.  359. 

Sec.  162.  Wherever  lands  in  California  subject  to  private  entry  have 
been  or  are  hereafter  withdrawn  from  market  for  any  cause,  such  lands 
shall  not  thereafter  be  held  subject  to  private  entry  until  they  have  first 
been  open  for  at  least  ninety  days  to  homestead  and  pre-emption  settlers, 
and  again  offered  at  public  sale. 

16  Stat.  304 ;   18  id.  497  ;  R.  S.  2367. 

Sec  163.  The  gold  coins  of  Great  Britain  and  other  foreign  coins 
shall  be  received  in  all  payments  on  account  of  public  lands,  at  Jthe  value 
estimated  annually  by  the  Director  of  the  Mint,  and  proclaimed  by  the 
Secretary  of  the  Treasury,  ih  accordance  with  the  provisions  of  section 
thirty-five  hundred  and  sixty- four  of  the  Revised  Statutes,  Title,  "  The 
Coinage." 

3  Stat.  779;  II  id,  163;  R.S.  2366.      * 
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Sec.  164.  In  every  case  of  a  purchaser  of  public  lands,  at  private  sale, 
having  entered  at  the  land-office  a  tract  different  from  that  he  intended  to 
purchase,  and  being  desirous  of  having  the  error  in  his  entry  corrected, 
he  shall  make  his  application  for  that  purpose  to  the  register  of  the  land- 
office;  and  if  it  appears  from  testimony  satisfactory  to  the  register  and 
receiver,  that  an  error  in  the  entry  has  been  made,  and  that  the  same  was 
occasioned  by  original  incorrect  marks  made  by  the  surveyor,  or  by  the 
obliteration  or  change  of  the  Original  marks  and  numbers  at  corners  of 
the  tract  of  land,  or  that  it  has  in  any  other  wise  arisen  from  mistake  or 
error  of  the  surveyor,  or  officers  of  the  land-office,  the  register  and  re- 
ceiver shall  report  the  case,  with  the  testimony,  and  their  opinion  thereon, 
to  the  Secretary  of  the  Interior,  who  is  authorized  to  direct  that  the  pur- 
chaser is  at  liberty  to  withdraw  the  entry  so  erroneously  made,  and  that 
the  moneys  which  have  been  paid  shall  be  applied  in  the  purchase  of  other 
lands  in  the  same  district,  or  credited  in  the  payment  for  other  lands 
which  have  been  purchased  at  the  same  office. 

3  Stat.  526;  R.  S.  2369.  Decisions  Sec.  Int.,  Tan.  28,  1850;  Dec.  31,  1855;  June  3, 
1879.  Decisions  Com.  G.  L.  O.,  April  22,  1856;  May  8,  1856.  Cir.  G.  L.  O.,  Aug. 
31,  1830;  July  23,  1849;  April  20,  1853;  Jan.  10,  1854;  April  30,  1867. 

Sec.  165.  The  provisions  of  the  preceding  section  are  declared  to  ex- 
tend to  all  cases  where  patents  have  issued  or  may  hereafter  issue ;  upK>n 
condition,  however,  that  the  party  concerned  surrenders  his  patent  to  the 
Commissioner  of  the  General  Land-Office,  with  a  relinquishment  of  title 
thereon,  executed  in  a  form  to  be  prescribed  by  the  Secretary  of  the  In- 
terior. 

4  Stat.  301 ;  R.  S.  2370. 

Sec  166.  The  provisions  of  the  two  preceding  sections  are  made  ap- 
plicable in  all  respects  to  errors  in  the  location  of  land  warrants. 

10  Stat.  257 ;  R.  S.  2371.  Colder  v.  Keegan,  30  Wis.  126;  Ainsley  v.  Paterson,  30 
id.  653 ;  Faush  v.  Coon,  40  Cal.  ^^.     Cir.  G.  L.  O.,  April  20,  1853. 

Sec  167.  In  all  cases  of  an  entry  hereafter  made,  of  a  tract  of  land  not 
intended  to  be  entered,  by  a  mistake  of  the  true  numbers  of  the  tract  in- 
tended to  be  entered,  where  the  tract,  thus  erroneously  entered,  does  not, 
in  quantity,  exceed  one  half-section,  and  where  the  certificate  of  the 
original  purchaser  has  not  been  assigned,  or  his  right  in  any  way  trans- 
ferred, the  purchaser,  or,  in  case  of  his  death,  the  legal  representatives, 
not  being  assignees  or  transferees,  may,  in  any  case  coming  within  the 
provisions  of  this  section,  file  his  own  affidavit,  with  such  additional  evi- 
dence as  can  be  procured,  showing  the  mistake  of  the  numbers  of  the 
tract  intended  to  be  entered,  and  that  every  reasonable  precaution  and 
exertion  had  been  used  to  avoid  the  error,  with  the  register  and  receiver 
of  the  land  district  within  which  such  tract  of  land  is  situated,  who  shall 
transmit  the  evidence  submitted  to  them  in  each  case,  together  with  their 
written  opinion,  both  as  to  the  existence  of  the  mistake  and  the  credi- 
bility of  each  person  testifying  thereto,  to  the  Commissioner  of  the  Gen- 
eral Land-Office,  who,  if  he  be  entirely  satisfied  that  the  mistake  has  been 
made,  and  that  every  reasonable  precaution  and  exertion  had  been  made 
to  avoid  it,  is  authorized  to  change  the  entry,  and  transfer  the  payment 
from  the  tract  erroneously  entered,  to  that  intended  to  be  entered,  if  un- 
sold; but,  if  sold,  to  any  other  tract  liable  to  entry;  but  the  oath  of  the 
person  interested  shall  in  no  case  be  deemed  sufficient,  in  the  absence  of 
other  corroborating  testimony,  to  authorize  any  such  change  of  entry; 
nor  shall  anything  herein  contained  affect  the  right  of  third  persons. 

4  Stat.  31 ;  R.  S.  2372.    Bellows  v,  Todd ,'34  Iowa,  18. 
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Sec.  1 68.  Every  person  who,  before  or  at  the  time  of  the  public  sale 
of  any  of  the  lands  of  the  United  States,  bargains,  contracts,  or  agrees, 
or  attempts  to  bargain,  contract,  or  agree  with  any  other  person,  that  the 
last-named  person  shall  not  bid  upon  or  purchase  the  land  so  offered  for 
sale,  or  any  parcel  thereof,  or  who  by  intimidation,  combination,  or  un- 
fair management,  hinders  or  prevents,  or  attempts  to  hinder  or  prevent, 
any  person  from  bidding  upon  or  purchasing  any  tract  of  land  so  offered 
for  sale,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  two  years,  or  both. 

4  Stat.  392 ;  R.  S.  2373.     Oliver  v.  Piatt,  3  How.  333  ;  Fackler  v.  Ford  et  «/.,  24  id. 
322;  Easley  v.  Kellom  et  aLy  14  Wall.  279.    Stannard  v.  McCarthy,  Morris  (Iowa)  124. 

Sec.  169.  If  any  person  beforp,  or  at  the  time  of  the  public  sale  of  any 
of  the  lands  of  the  United  States,  enters  into  any  contract,  bargain, 
agreement,  or  secret  understanding  with  any  other  person,  proposing  to 
purchase  such  land,  to  pay  or  give  to  such  purchasers  for  such  land  a  sum 
of  money  or  other  article  of  property  over  and  above  the  price  at  which 
the  land  is  bid  off  by  such  purchasers,  every  such  contract,  bargain, 
agreement,  or  secret  understanding,  and  every  bond,  obligation,  or  writ- 
ing of  any  kind  whatsoever,  founded  upon  or  growing  out  of  the  same, 
shall  be  utterly  null  and  void. 

4  Stat.  392 ;  R.  S.  2374.  Opver  v.  Piatt,  3  How.  333  ;  Fackler  v.  Ford  et  aL,  24  id. 
322;  Easley  v.  Kellom  et  al.^  14  Wall.  279.     Wright  v.  Shumway,  i  Bissell,  C.  C.  23. 

Sec.  170.  Every  person  being  a  party  to  such  contract,  bargain,  agree- 
ment, or  secret  understanding,  who  pays  to  such  purchaser  any  sum  of 
money  or  other  article  of  value,  over  and  above  the  purchase  money  of 
such  land,  may  sue  for  and  recover  such  excess  from  such  purchaser  in 
any  court  having  jurisdiction  of  the  same. 

4  Stat.  392;  R.  S.  2375.  Root  v.  Shields,  1  Woolw.,  C  C.  340.  Ellis  v.  Mosier,  2 
Green  (Iowa)  246. 

Sec.  171.  If  the  party  aggrieved  have  no  legal  evidence  of  such  con- 
tract, bargain,  agreement,  or  secret  understanding,  or  of  the  payment  of 
the  excess,  he  may,  by  bill  in  equity,  compel  such  purchaser  to  make  dis- 
covery thereof  J  and  if  in  such  case  the  complainant  shall  ask  for  relief, 
the  court  in  which  the  bill  is  pending  may  proceed  to  final  decree  between 
the  parties  to  the  same;  but  every  such  suit  either  in  law  or  equity  shall 
be  commenced  within  six  years  next  after  the  sale  of  such  land  by  the 
United  States. 

4  Stat.  392;  R.  S.  2376.  Guh  v.  Cutter,  Burnett  (Wis.)  92;  i  Pinney  (Wis.)  253. 
Root  V.  Shields,  i  Woolw.,  C.  C.  340. 

Sec.  172.  In  no  case  shall  more  than  three  sections  of  puUic  lands  be 
entered  at  private  entry  in  any  one  township  by  scrip  issued  to  any  State 
under  the  act  approved  July  two,  eighteen  hundred  and  sixty-two,  for  the 
establishment  of  an  agricultural  college  therein. 

15  Stat.  227  ;  R.  S.  2377.     Cir.  G.  L.  O.,  July  20,  1875. 

Sec.  173.  Whenever  it  shall  be  shown  to  the  satisfaction  of  the  Com- 
missioner of  the  General  Land  Office,  by  testimony  taken  before  the  reg- 
ister and  receiver  in  any  land  district,  that  any  of  the  lands  within  their 
district  are  saline  in  characteri  and  not  subject  to  sale  under  the  general 
land  laws,  such  lands  shall  be  offered  for  sale  at  public  auction  at  the  local 
land  office  of  the  district  in  which  they  are  situated,  under  regulations 
to  be  prescribed  by  the  Commissioner,  and  sold  to  the  highest  bidder  for 
cash,  at  a  price  not  less  than  one  dollar  and  twenty-five  cents  per  acre ; 
and  in  case  said  lands  are  not  sold  when  so  offered,  they  shall  be  subject 
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to  private  sale  at  such  land  office,  for  cash,  at  a  price  not  less  than  one 
dollar  and  twenty-five  cents  per  acre,  in  the  same  manner  as  other  public 
lands  of  the  United  States  are  sold :  Provided,  That  this  section  shall 
not  apply  to  any  State  or  Territory  to  which  a  grant  of  salines  has  not 
been  made  by  Congress,  nor  to  any  Stale  or  Territory  to  which  such  a 
grant  has  been  made  but  which  remains  unsatisfied ;  and  the  patents 
issued  for  said  lands  shall  be  in  the  form  of,  and  shall  only  operate  as,  a 
release  and  quit-claim  of  such  title  as  the  United  States  has  in  such  lands. 

19  Stat.  221.     Delauriere  v.  Emison,  15  How.  525;  Morton  v.  Nebraska,  21  Wall. 
660. 


CHAPTER  VII-PRE-EMPTIONS. 


Sec.  Sec. 

174.  Lands  subject  to  pre-emption.  195. 

175.  Lands  not  subject  to  pre-emption. 

176.  Persons  entitled  to  pre-emption.  196. 

177.  Persons  not  entitled  to  pre-emption. 

178.  Limitation  of  pre-emption  right. 

179.  Oath  of  pre-emptionist,  where  filed;    197. 

penalty. 

180.  Notice   of   intention    to    make    final    198. 

proof. 

181.  Publication  of  notice  of  entry.  199. 

182.  Proof  of  settlement;    assignment  of 

pre-emption  rights.  200. 

183.  Claim  filed  by  settler  on  land  not  pro- 

claimed for  sale.  201 . 

184.  Statement  to  be  filed  by  settler  with 

intent  to  purchase,  on  lands  subject    202. 
to  private  entry.  203. 

185.  Declaratory   statement  of  settlers   on 

unsurveyed  lands,  when  filed.  204. 

186.  Pre-einption  claimants;  time  of  mak- 

ing proof  and  payment.  205. 

187.  Lands  relinqui^ed    by   pre-emptors, 

subject  to  entry  at  once. 

188.  Party  contesting  pre-emption  entry  to    206. 

be  allowed  thirty  days  after  notice  of 
cancellation  to  make  entry. 

189.  Publication   of  notice   of  contest  in 

pre-emption  cases.  207. 

190.  Extension  of  time  in  certain  cases  to 

persons  in  military  and  naval  service.    208. 

191.  Death    before   consummating   claim; 

who  to  complete,  etc.  209. 

192.  Entries  of  insane  persons  confirmed  in 

certain  cases.  210. 

193.  Non-compliance  with  laws  caused  by 

vacancy  in  office  of  register  or  re- 
ceiver not  to  affect,  etc.  211. 

194.  No  pre-emption  of  lands  sold  but  not 

confirmed  by  General  Land-Office. 

Sec.  174.  All  lands  belonging  to  the  United   States,  to  which  the 
Indian  title  has  been  or  may  be  hereafter  extinguished,  shall  be  subject  to 


Purchase  by  private  entry  after  expira- 
tion of  pre-emption  right. 

When  more  than  one  settler,  rights  of 
appeal  to  Commissioner  and  Secre- 
tary of  Interior. 

Settlements  of  two  or  more  persons  on 
same  subdivision  before  survey. 

Settlements  before  survey  on  sections 
16  and  36,  deficiences  therefor. 

Selections  to  supply  deficiences  of 
school  lands. 

Military  bounty-land  warrants  receiv- 
able for  pre-emption  payments. 

Agricultural -college  scrip  receivable  in 
payment  of  pre-emptions. 

Pre-emption  limit  along  railroad  lines. 

Pre-emption  rights  on  lands  reserved 
for  grants  found  invalid. 

Pre-emption  rights  on  lands  reserved 
for  railroads. 

Right  of  additional  location  by  pre- 
emptors  within  limits  of  forfeited 
railroad  grants. 

Confirmation  of  pre-emption  entries 
within  railroad  limits  made  prior  to 
receipt  of  notice  of  withdrawal  at 
local  office. 

Lands  within  railroad  grants  re-en> 
tered  after  abandonment. 

Entries  made  after  expiration  of  land 
grants. 

Where  claimant  of  entry  becomes  reg- 
ister or  receiver. 

Right  of  transfer  of  settlers  under 
homestead  and  pre-emption  laws  for 
certain  public  purposes. 

Public  sales  of  land  not  to  be  delayed 
by  pre-emption  claims. 
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the  right  of  pre-emption,  under  the  conditions,  restrictions,  and  stipula- 
tions provided  by  law. 

12  Stat.  413;  iS  id.  18,  334;  19  id.  35;  R.  S.  2257.  Minnesota  v.  Bachelder,  i 
Wall.  109;  Hughes  v.  U.  S.,  4  id.  232;  Hutchings  v.  Low,  15  id.  77;  Shepley  v.  Cow- 
an, I  Otto  330;  Atherton  v.  Fowler,  6  id.  513;  Hosmer  v.  Wallace,  7  id.  575;  Tre- 
nouth  V.  San  Francisco,  10  id.  251.  Russell  v.  Beebe,  I  Hemp.,  C.  C.  704;  Gimmy  v. 
Culverson,  5  Saw.,  C.  C.  605;  Hummell  v.  Railway  Co.,  3  Dillon,  C.  C.  313.  3  Op. 
Att.  Gen.  106,  697;  $  id.  7;  11  id.  49b.  Terry  v.  Megerle,  24  Cal.  609;  Hastings  v. 
McGrogin,  27  id.  85;  Robinson  v.  Forrest,  29  id.  317;  People  v.  Shearer,  30  id.  685; 
Mahoney  v.  Van  Winkle-,  33  id.  448;  Smith  v.  Athern,  34  id-  270;  Hutton  v.  Frisbie, 
37  id.  475 ;  Sherman  v.  Buick,  45  id.  656 ;  Foscalina  v.  Doyle,  47  id.  438 ;  Reed  v. 
Caruthers,  47  id,  181 ;  Umbarger  v.  Chaboya,  49  id.  525 ;  Mastick  v.  Cave,  52  id.  67  ; 
West  V.  Smith,  52  id.  322;  Perry  v.  O'Hanlan,  n  Mo.  373  ;  McDaniel  v.  Orston,  12  id. 
12;  Bray  v,  Roysdale,  53  id.  170;  Rector  v.  Gaines,  19  Ark.  70;  Thompson  z/.^chlater, 
13  La.  115  ;  Woodward  v.  McReynolds,  2  Pinney  (Wis.)  268;  Challefont  v.  Erignon,  4 
Wis.  554;  Arnold  v.  Grimes,  2  Iowa  I;  Smith  v.  Mosier,  5  Blackf.  (Ind.)  51 ;  Sumner 
V,  Coleman,  23  Ind.  91 ;  Delaney  v.  Burnett,  9  Ills.  454;  Brown  v.  Throckmorton,  1 1 
id.  529;  Baty  v.  Sale,  43  id.  351 ;  Stalmacker  v.  Morrison,  6  Neb.  363;  Stark  v.  Bald- 
win, 7  id.  114.  Decisions  Sec.  Int.,  April  lo,  1872;  Aug,  5, 1874;  Oct.  11, 1878;  May 
8,  1880. 

Sec.  175.  The  following  classes  of  lands,  unless  specially  provided  for 
by  law,  shall  not  be  subject  to  the  rights  of  pre-emption,  to  wit : 

First.  Lands  included  in  any  reservation  by  any  treaty,  lawy  or 
proclamation  of  the  President,  for  any  purpose.' 

Second.  Lands  included  within  the  limits  of  any  incorporated  town,  or 
selected  as  the  site  of  a  city  or  town.^ 

Third.  Lands  actually  settled  and  occupied  for  purposes  of  trade  and 
business,  and  not  for  agriculture." 

Fourth.  Lands  on  which  are  situated  any  known  salines  or  mines.* 

5  Stat.  455 ;   19  id.  221 ;  R.  S.  2258. 

'Barnard  v.  Ashley,  18  How.  43;  Hale  v.  Gaines,  22  id.  144;  Wilcox  v.  Jackson,  13 
Pet.  498;  U.  S.  V.  Fitzgerald,  15  id.  407;  Minnesota  ?/.  Bachelder,  i  Wall.  109;  Shep- 
ley V.  Cowan,  i  Otto  330 ;  Van  Reynegan  v.  Bolton,  5  id.  33 ;  Hosmer  v.  Wallace,  7 
id.  575;  Trenouth  v.  San  Francisco,  10  id.  251 ;  Wolsey  v.  Chapman,  S.  C,  Oct.  T. 
1879.  Turner  v.  Missionary  Union,  5  McLean,  C.  C.  344;  U.  S.  v.  Railway  Bridge 
Co.,  6  id.  517;  Dupas  v.  Wassel,  i  Dillon,  C.  C.  213 ;  Russell  v.  Beebe,  i  Hemp,  C.  C 
504.  Josephs  V.  U.  S.,  I  N.  and  H.  197 ;  Johnson  v.  U.  S.,  2  id.  391.  2  Op.  Att.  Gen. 
42,  578;  lo  id.  56.  Bellows  v.  Todd,  34  Iowa,  18;  Fenwick  v.  Gill,  38  Mo.  510; 
Gaines  v.  Hale,  16  Ark.  9 ;  same  case,  26  id.  ibS;  Marks  v.  Dickson,  10  La.  Ann.  597; 
McConnell  v.  Wilcox,  i  Scam.  (Ills.)  344;  Smith  7/.  Goodell,  66  Ills.  450;  Wood  v. 
Railway  Co.,  11  Kansas  323 ;  Eli  v.  Frisbie,  17  Cal.  250  j  Mahoney  v.  Van  Winkle, 
21  id.  552;  Page  v.  Hobbs,  27  id.  484;  Carpenter  v.  Sargent,  41  id.  557.  Decision  Sec. 
Int.,  April  15,  1 880. 

^  Kissell  V.  St.  Louis  Pub.  Schools,  18  How.  19 ;  Stark  v.  Starrs,  6  Wall.  402.  Root 
V,  Shields,  i  Woolw.,  C.  C.  340.  Smiley  v,  Sampson,  i  Neb.  56;  Towsley  v.  Johnson, 
I  id.  95 ;  Nevada  v.  I^hodes,  4  Nev.  312.  Decisions  Sec.  Int.,  June  5,  1876;  July  26, 
1876;  Nov.  5,  1878;  Oct.  I,  1879. 

•Op.  Att  Gen.,  July  3,  1871  ;  July  24,  1871 ;  Aug.  5,  1871  ;  Sept.  27,  1871.  Decis- 
ions Sec.  Int.,  July  24,  1871 ;  Nov.  5,  1878. 

*U.  S.  V.  Gear,  3  How.  120;  Morton  v.  Nebraska,  21  Wall.  660.  Decision  Sec.  Int., 
Feb.  5,  1878. 

Sec.  176.  Every  person,  being  the  head  of  a  family,  or  widow,  or  sin- 
gle person,  over  the  age  of  twenty-one  years,  and  a  citizen  of  the  United 
States,  or  having  filed  a  declaration  of  intention  to  become  such,  as 
required  by  the  naturalization  laws,  who  has  made,  or  hereafter  makes,  a 
settlement  in  person  on  the  public  lands  subject  to  pre-emption,  and  who 
inhabits  and  improves  the  same,  and  who  has  erected  or  shall  erect  a 
dwelling  thereon,  is  authorized  to  enter  with  the  register  of  the  land  office 
for  the  district  in  which  such  land  lies,  by  legal  subdivisfons,  any  number 
of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter-section  of 
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land,  to  include  the  residence  of  such  claimant,  upon  paying  to  the  United 
States  the  minimum  price  of  such  land. 

5  Stat.  455 ;  i8  id,  194,  294,  334;  19  id,  35,  404,  405  :  R.  S.  2259.  Lytic  v,  Arkan- 
sas, 9  How.  314;  Barnard  v.  Ashley,  18  id.  43;  Garland  v.  Wynn,  20  id.  6;  Gazzamr. 
Phillips'  Lessee,  20  id.  372 ;  Lindsey  v.  Hawes,  2  Black,  554;  Hughes  v.  U.  S.,  4  Wall. 
232;  Frisbie  v.  Whitney,  9  id.  187;  Hutchings  v.  Low,  15  id.  77;  Ferguson  v.  Mc 
Laughlin,  6  Otto,  174;  Hosmer  v.  Wallace,  7  vd.  575.  Gimmy  v.  Culverson,  5  Saw.,  C. 
C.  605 ;  Root  V.  Shields,  I  Woolw.,  C.  C.  340.  3  Op.  Att.  Gen.  90, 126,  182,  303,  563 ; 
4  id.  147 ;  5  id.  551 ;  1  id,  647,  746;  lo  id.  56.  Lytle  v.  Arkansas,  12  Ark.  9;  Kelly 
V.  Wallace,  14  Minn.  236;  Davis  v.  O'Fenall,  4  Green  (Iowa)  358;  McDowell  f. 
Morgan,  28  Ills.  528 ;  Towsley  v.  Johnson,  i  Neb.  95 ;  Stark  v.  Baldwin,  7  id.  1 14 ; 
McFarland  v.  Culbertson,  2  Nev.  280;  Ely  v.  Ellington,  7  Mo.  302;  Page  v.  Hobbs,'27 
Cal.  484 ;  Kile  v.  Tubbs,  28  id.  402 ;  Quinn  v.  Kenyon,  38  id.  499 ;  Iburg  v.  Suanet, 
47  id.  265;  Burrell  v.  How,  48  id.  223.  Decisions  Sec.  Int.,  April  23,  1863;  July  12, 
1871;  June  6,  1872;  Oct.  25,  1873;  May  20,  1874;  May  31,  1875;  Jan.  24,  18^6; 
March  8,  1877;  Feb.  13,  1878;  April  3,  1878;  Sept.  2i,  1879.  Decisions  Com.  G.  L. 
O.,  May  12,  1857;  June  6,  1872;  Sept.  14,  1874;  Oct.  13, 1874;  April  4,  1879. 

Sec.  177.  The  following  classes  of  persons,  unless  otherwise  specially 
provided  for  by  law,  shall  not  acquire  any  right  of  pre-emption  under  the 
provisions  of  the  preceding  section,  to  wit : 

First.  No  person  who  is  the  proprietor  of  three  hundred  and  twenty 
acres  of  land  in  any  State  or  Territory.' 

Second.  No  person  who  quits  or  abandons  his  residence  on  his  own 
land  to  reside  on  the  public  lands  in  the  same  State  or  Territory.* 

5  Stat.  455;  K.-  S.  2260. 

'Decision  Sec.  Int.,  April  24,  1873.     Decision  Com.  G.  L.  O.,  Oct.  11,  1879. 
*  Decisions  Com.  G.  L.  O.,  Jan.  12,  1857;  Oct.  ii,  1879. 

Sec.  178.  No  person  shall  be  entitled  to  more  than  one  pre-emptive 
right  by  virtue  of  the  provisions  of  section  one  hundred  and  seventy-six; 
nor  where  a  party  has  filed  his  declaration  of  intention  to  claim  the  bene- 
fits of  such  provisions,  for  one  tract  of  land,  shall  he  file,  at  any  future 
time,  a  second  declaration  for  another  tract. 

5  Stat.  455,  620;  R.  S.  2261.  Johnson  v.  Towsley,  13  Wall.  72.  Smiley  v.  Samp- 
son, I  Neb.  56;  Stark  v.  Baldwin,  7  id.  114;  Montgomery  v.  Whiting,  40  Cal.  294. 
Decisions  Sec.  Int.,  June  6,  1876;  Aug.  7,  1876;  Dec.  18,  1876;  June  2,  1877;  May 
2*1,  1879.     Decisions  Com.  G.  L.  O.,  June  29,  1874;  April  18,  1877;  Sept.  18,  1877. 

Sec.  179.  Before  any  person  claiming  the  benefit  of  this  chapter  is 
allowed  to  enter  lands,  he  shall  make  oath  before  the  receiver  or  register 
of  the  land  district  in  which  the  land  is  situated  that  he  has  never  had 
the  benefit  of  any  right  of  pre-emption  under  section  one  hundred  and 
seventy-six ;  that  he  is  not  the  owner  of  three  hundred  and  twenty  acres 
of  land  in  any  State  or  Territory ;  that  he  has  not  settled  upon  and  im- 
proved such  land  to  sell  the  same  on  speculation,  but  in  good  faith  to 
appropriate  it  to  his  own  exclusive  use;  and  that  he  has  not,  directly  or 
indirectly,  made  any  agreement  or  contract,  in  any  way  or  manner,  with 
any  person  whatsoever,  by  which  the  title  which  he  might  acquire  from 
the  Government  of  the  United  States  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  himself;  and  if  any  person  taking  such 
oath  swears  falsely  in  the  premises,  he  shall  forfeit  the  money  which  he 
may  have  paid  for  such  land,  and  all  right  and  title  to  the  same ;  and  any 
grant  or  conveyance  which  he  may  have  made,  except  in  the  hands  of 
bona-fide  purchasers,  for  a  valuable  consideration,  shall  be  null  and  void, 
except  as  provided  in  section  two  hundred  and  ten.  And  it  shall  be  the 
duty  of  the  officer  administering  such  oath  to  file  a  certificate  thereof  in 
the  public  land-office  of  such  district,  and  to  transmit  a  duplicate  copy  to 
the  General  Land-Office,  either  of  which  shall  be  good  and  sufficient 
evidence  that  such  oath  was  administered  according  to  law. 
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The  affidavit  required  by  this  section  may  be  made  before  the  clerk  of 
the  county  court  or  of  any  court  of  record,  of  the  county  and  State  or 
district  and  Territory  in  which  the  lands  are  situated ;  and  if  the  lands 
are  situated  in  any  unorganized  county,  the  affidavit  may  be  made  in  a 
similar  manner  in  any  adjacent  county  in  said  State  or  Territory,  and  the 
affidavit  so  made  and  duly  subscribed  shall  have  the  same  force  and  effect 
as  if  made  before  the  register  or  receiver  of  the  proper  land  district ;  and 
the  same  shall  be  transmitted  by  such  clerk  of  the  court  to  the  register  and 
receiver  with  the  fee  and  charges  allowed  by  law. 

5  Stat.  456;  act  of  June  9,  1880;  R.  S.  2262.  Thredgill  v,  Pintard,  I2  How.  24; 
Garland  v,  Wynn,  20  id,  6;  Harkness  v.  Underhill,  i  Black  316;  Myers  v.  Croft,  13 
Wall.  291 ;  Easley  v.  Kellom,  14  id.  279;  Lamb  z/.  Davenport,  18  id.  307;  Hosmer  v. 
Wallace,  7  Otto  575.  Dorman  v.  Ames,  12  Minn.  451 ;  Smith  v,  Sackett,  15  Ills.  528; 
Miller  v.  Thomas,  14  id.  428;  Ainsworth  v.  Miller,  20  Kansas,  220;  Wedekind  v. 
Craig,  S.  C.  Cal.,  Aug.  7,  1880,  in  manuscript.  Decisions  Sec.  Int.,  Oct.  19,  1872; 
March  11,  1874;  Sept.  18,  1874;  Oct.  12,  1874;  Feb.  22,  1875;  Nov.  30,  1875;  June 
28,  1876;  Feb.  29,  1876;  Feb.  26,  1877;  March  19,  1880;  May  17,  1880.  Decisions 
Com.  G.  L.  O.,  July  13,  1877;  Oct.  ii,  1879. 

Sec.  180.  That  before  final  proof  shall  be  submitted  by  any  person 
claiming  to  enter  agricultural  lands  under  the  laws  providing  for  pre- 
emption entries,  such  person  shall  file  with  the  register  of  the  proper 
land-office  a  notice  of  his  or  her  intention  to  make  such  proof,  stating 
therein  the  description  of  lands  to  be  entered,  and  the  names  of  the  wit- 
nesses by  whom  the  necessary  facts  will  be  established. 

20  Stat.  472. 

Sec.  i8i.  Upon  the  filing  of  the  notice  required  by  the  preceding  sec- 
tion the  register  shall  publish  a  notice,  that  such  application  has  been 
made,  once  a  week  for  the  period  of  thirty  days,  in  a  newspaper  to  be  by 
him  designated  as  published  nearest  to  such  land,  and  he  shall  also  po.st : 
such  notice  in  some  conspicuous  place  in  his  office  for  the  same  period. . 
Such  notice  shall  contain  the  names  of  the  witnesses  as  stated  in  the.: 
application.     At  the  expiration  of  said  period  of  thirty  days  the  claimant 
shall  be  entitled  to  make  proof  in  the  manner  provided  by  law.     The 
Secretary  of  the  Interior  shall  make  all  necessary  rules  for  giving  effect  to 
the  foregoing  provisions. 

20  Stat.  472.     14  Opi  Att.  Gen.  601. 

Sec.  182.  Prior  to  any  entries  being  made  under  and  by  virtue  of.  the 
provisions  of  section  one  hundred  and  seventy-six,  proof  of  the  settle- 
ment and  improvement  thereby  required  shall  be  made  to  the  satisfaction 
of  the  register  and  receiver  of  the  land  district  in  which  such  lands  lie, . 
agreeably  to  such  rules  as  may  be  prescribed  by  the  Secretary  of  the 
Interior ;  and  all  assignments  and  transfers  of  the  right  hereby  secured, 
prior  to  the  issuing  of  the  patent,  shall  be  null  and  void. 

5  Stat.  456;  R.  S.  2263.  Lytic  v.  Arkansas,  9  How.  314;  Thredgill-  v.  Pintard,  12 
id.  24;  Cunningham  v.  Ashley,  14  id,  377  ;  Garland  v.  Wynn,  20  id.  6;  Marks^.  Dick- 
son, 20  id.  501 ;  Lytle  v.  Arkansas,  22  id,  193;  Harkness  v.  Underhill,  I  Black  316; 
Litchfield  v.  Register  et  al.^  9  Wall.  575  ;  Myers  v.  Croft,  13  id.  291 ;  Easley  v.Kellom, 
14  id.  2^^;  Hutchings  v.  Law,  15  id.  77;  Lamb  v.  Davenport,  18  id,  307.  Root  v. 
Shields,  I  Woolw.,  C.  C.  340;  Kellom  v.  Easley,  i  Dillon,  C.  C.  281.  i  Op.  Att.  Gen. 
291 ;  2  id,  42;  3  id.  91 ;  lo.  id.  56.  Lytle  v.  Arkansas,  12  Ark.  9 ;  Keller  v.  Belleau- 
deau,  6  La.  Ann.  643;  Strong  v.  Rachal,  16  La.  232 ;  Kellam  v.  Ripley,  3  Rob.  (La.) 
138;  McElyea  v.  Hayter,  2  Port.  (Ala.)  148;  Lamont  v.  Stimson,  3  Wis.  545;  Challe« 
fant  V.  Grignon,  4  id.  354 ;  Campz/.  Smith,  2  Minn.  155 ;  Evans  v,  Fulsom,  5  id,  422; 
Bniggerman  v.  Peter,  7  id.  337 ;  Randall  v,  Exlert,  7  id.  450 ;  McCue  v.  Smith,  9  id, 
2$2;  Ferguson  v.  Kumbler,  11  id.  184;  Kelly  v.  Wallace,  14  id.  236;  Woodbury  v. 
Dorman,  15  id.  338;  Jones  v.  Tainter,  15  id.  512;  Sharon  v.  Woolrick,  iSid,  354; 
Marshall  v.  Bush,  Morris  (Iowa),  275 ;  Pierson  v.  David,  i  Iowa  24 ;  Snow  v.  Flan- 
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nery,  lo  id.  318.;  Deland  v.  Day,  45  id.  37  ;  Carr  v.  Allison,  5  Blackf.  (Ind.)  63 ;  Do€ 
V.  Hayes,  I  Ind.  247  ;  Sumner  v.  Coleman,  23  id.  91 ;  McConnell  v.  Wilcox,  i  Scam. 
(Ills.)  344;  Gray  v,  McCance,  14  Ills.  343 ;  McDowell  r.  Morgan,  28  id.  528;  Baty  r. 
Sale,  43  id.  351  ;  Robbins  v.  Brown,  54  id.  48 ;  Tow*sley  v.  Johnson,  i  Neb.  95;  Frank- 
lin v.  Kelly,  2  id.  79;  McKean  v.  Crawford,  6  Kansas  112;  McKean  v.  Measslcy,  6 
id.  122;  Ainsworth  v.  Miller,  20  id.  220;  Lapham  v.  Hend,  21  id.  332;  Rose  r. 
Treadway,  4  Nev.455;  Treadway  v.  Wilder,  8  id.  91 ;  Tartar  v.  Hall,  3  Cal.  263; 
Larue  v.  Gaskins,  5  id.  164;  Whiting  v.  Buck  man,  13  id.  536;  Page  v.  Fowler,  28  id. 
605  ;  Megerle  v.  Ashe,  33  id.  74  ;  Quinn  v.  Kenyon,  38  id.  499  ;  Damrell  v.  Meyer,  40 
id.  166 ;  Moore  v.  Besse,  43  id.  511  ;  Thurston  v.  Alva,  45  id.  16 ;  Hudson  v.  Johnson, 
45  id.  21  ;  Iburg  v.  Suanet,  47  id.  265  ;  Huston  v.  Walker,  47  id.  484 ;  Burrell  v.  How, 
48  id.  223  ;  Snow  v.  Kiramer,  $2  id.  624 ;  Douglas  v.  Gould,  52  id.  656 ;  Dilla  v.  Bo- 
hall,  S.  C.  Cal.,  Nov.  T.,  1879 ;  Chapman  v.  Quinn,  S.  C.  Cal.,  March  13,  1880;  Paul- 
ding V.  Grinslay,  10  Mo.  135.  Decisions  Sec.  Int.,  April  25,  1872;  Feb.  18,  1874; 
March  9,  1875;  Jan.  31,  1876;  April  27,  1876;  May  17,  1876;  May  18,  1876;  May  25. 
1876;  Dec.  9,  1876;  Feb.  7,  1877;  March  2i,  1877  ;  March  21,  1878;  Nov.  13,  1878. 

Sec.  183.  Every  claimant  under  the  pre-emption  law  for  land  not  yet 
proclaimed  for  sale  is  required  to  make  known  his  claim  in  writing  to  the 
register  of  the  proper  land  office  within  three  months  from  the  time  of  the 
settlement,  giving  the  designation  of  the  tract  and  the  time  of  settle- 
ment ;  otherwise  his  cldim  shall  be  forfeited,  and  the  tract  awarded  to  the 
next  settler,  in  the  order  of  time,  on  the  same  tract  of  land,  who  has 
given  such  notice  and  otherwise  complied  with  the  conditions  of  the  law. 

5  Stat.  620 ;  R.  S.  2265.  Johnson  v.  Towsley,  13  Wall.  72 ;  Moore  v.  Robbins,  6 
Otto  530.  9  Op.  Att.  Gen.  515.  Decisions  Sec.  Int.,  Sept.  6,  1873;  Feb.  6,  1874; 
June  2,  1876;  Jan.  24,  1877  ;  May  2,  1877  J  March  21,  1878;  April  19,  1878.  Decision 
Com.  G.  L.  O.,  May  20,  1880. 

Sec.  184.  When  any  person  settles  or  improves  a  tract  of  land  subject 
at  the  time  of  settlement  to  private  entry,  and  intends  to  purchase  the 
same  under  the  preceding  provisions  of  dthis  chapter,  he  shall,  within 
thirty  days  after  the  date  of  such  settlement,  file  with  the  register  of  the 
proper  district  a  written  statement,  describing  the  land  settled  upon  and 
declaring  his  intention  to  claim  the  same  under  the  pre-emption  laws ; 
and  he  shall,  moreover,  within  twelve  months  after  the  date  of  such  set- 
tlement, make  the  proof,  affidavit,  and  payment  hereinbefore  required. 
If  he  fails  to  file  such  written  statement,  or  to  make  such  affidavit,  proof, 
and  payment  within  the  several  periods  named  above,  the  tract  of  land  so 
settled  and  improved  shall  be  subject  to  the  entry  of  any  other  purchaser, 

5  Stat.  457;  R.  S.  2264.  Clements  v.  Warner,  24  How.  394;  Johnson  v.  Towsley, 
13  Wall.  72;  Moore  v.  Robbins,  6  Otto  530.  4  Op.  Att.  Gen.  493;  9  id.  515.  Lytic 
V.  Arkansas,  17  Ark.  608;  Godeau  v.  Phillips,  3  La.  59;  Orillion  v.  Delande,  9  id.  53; 
Kitteridge  v.  Brenand,  4  Rob.  (La.)  79;  Landeling  v.  Vester,  20  La.  Ann.  433;  Baty 
V.  Sale,  43  Ills.  351;  Smiley  v.  Sampson,  i  Neb.  56;  Stalmacker  v.  Morrison,  6  id.  363; 
Perry  v.  c3'Hanlon,  ii  Mo.  373;  Kenyon  v.  Quinn,  41  Cal.  325;  Low  v.  Hutchings,  41 
id.  643  ;  McDonald  v.  PMmonds,  44  id.  328  ;  Townsend  v.  Little,  45  id.  673 ;  Hess  t*. 
Balinger,  48  id.  349;  Rosecrans  v.  Douglass,  52  id.  213.  Decisions  Sec.  Int.,  July  17, 
1871;  Dec.  28,  1871;  April  10,  1873.  Decisions  Com.  G.  L.  O.,  Jan.  12,  1857;  Jan. 
21,  1880. 

S:ec.  185.  In  regard  to  settlements  which  are  authorized  upon  unsur- 
veyed  lands,  the  pre-emption  claimant  shall  be»in  all  cases  required  to  file 
his  declaratory  statement  within  three  months  from  the  date  of  the  receipt 
at  the  district  land  office  of  the  approved  plat  of  the  township  embracing 
such  pre-emption  settlement. 

12  Stat.  410;  R.  S.  2266.  Lansdale  v.  Daniels,  10  Otto  113.  9  Op.  Att.  Gen.  515. 
Wynn  v.  Morris,  16  Ark.  414;  Robinson  v.  Forrest,  29  Cal.  317;  Megerle  v.  Ashe,  33 
id.  74;  Damrell  v.  Meyer,  40  id.  166;  HoUinshed  v.  Simms,  51  fd.  158;  Pope  t. 
Atheam,  42  id.  606 ;  Collins  v.  Bartlett,  44  id.  371.  Decisions  Sec.  Int.,  May  21, 1875; 
Jan.  15,  1878;  July  2,  1879.  Decisions  Com.  G.  L.  O.,  Jan.  12,  1857;  May  15,  1874; 
June  1 6,  1874;  Jan.  20,  1880. 
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Sec.  1 86.  All  claimants  of  pre-emption  rights,  under  the  two  preced- 
ing sections,  shall,  when  no  shorter  time  is  prescribed  by  law,  make  the 
proper  proof  and  payment  for  the  lands  claimed  within  thirty  months 
after  the  date  prescribed  therein,  respectively,  for  filing  their  declaratory 
notices,  has  expired. 

l6  Stat.  279,  604;  iS  id.  52,  81 ;  19  id.  55 ;  R.  S.  2267.  Doe  v.  Stephenson,  9  Ind. 
144.  Decisions  Sec.  Int.,  Nov.  21,  1878;  Feb.  28,  1879;  May  21,  1879;  J^^^^  5*  1880. 
Decisions  Com.  G.  L.  O.,  March  8,  1878;  Sept.  25,  1879. 

Sec.  187.  When  a  pre-emption  claimant  shall  file  a  written  relinquish- 
ment of  his  claim  in  the  local  land  office,  the  land  covered  by  such  claim 
shall  be  held  open  to  settlement  and  entry  without  further  action  on  the 
part  of  the  Commissioner  of  the  General  Land  Office. 

Act  of  May  14,  1880.     Cir.  G.  L.  O.,  May  25,  1880. 

Sec.  188.  In  all  cases  where  any  person  has  contested,  paid  the  land 
office  fees,  and  procured  the  cancellation  of  any  prcrcmption  entry,  he 
shall  be  notified  by  the  register  of  the  land  office  of  the  district  in  which 
such  land  is  situated  of  such  cancellation,  and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  such  lands ;  and  the  register  shall  be 
entitled  to  a  fee  of  one  dollar  for  giving  such  notice,  to  be  paid  by  the 
contestant,  and  not  to  be  reported. 

Act  of  May  14,  1880.     Cir.  G.  L.  O.,  May  25,  1880. 

Sec  189.  The  notices  of  contest  provided  by  law  under  the  pre- 
emption laws  shall  be  printed  in  some  new.spaper  printed  in  the  county 
where  the  land  in  contest  lies;  and  if  no  newspaper  be  printed  in  such 
county,  then  in  the  newspaper  printed  iu  the  county  nearest  to  such  land. 

20  Stat.  91.     14  Op.  Att.  Gen.  601. 

Sec  190.  Where  a  pre-emptor  has  taken  the  initiatory  steps  required 
by  law  in  regard  to  actual  settlement,  and  is  called  away  from  such  settle- 
ment by  being  engaged  in  the  military  or  naval  service  of  the  United 
States,  and  by  reason  of  such  absence  is  unable  to  appear  at  the  district 
land-office  to  make  before  the  register  or  receiver  the  affidavit,  proof, 
and  payment,  respectively,  required  by  the  preceding  provisions  of  this 
chapter,  the  time  for  filing  such  affidavit  and  making  final  proof  and 
entry  or  location  shall  be  extended  six  months  after  the  expiration  of  his 
term  of  service,  upon  satisfactory  proof  by  affidavit,  or  the  testimony  of 
witnesses,, that  such  pre-emptor  is  so  in  the  service,  being  filed  with  the 
register  of  the  land-office  for  the  district  in  which  his  settlement  is  made. 

13  Stat.  35 ;  R.  S.  2268.  Decision  Sec.  Int.,  Jan.  25,  1879.  Decisions  Com.  G.  L. 
O.,  May  18,  1866;  March  8,  1875.     Cir.  G.  L.  O.,  April,  1864. 

Sec  191.  Where  a  party  entitled  to  claim  the  benefits  of  the  .pre- 
emption law  dies  before  consummating  his  claim,  by  filing  in  due  time  all 
the  papers  essential-  to  the  establishment  of  the  same,  it  shall  be  compe- 
tent for  the  executor  or  administrator  of  the  estate  of  such  party,  or  one 
of  the  heirs,  to  file  the  necessary  papers  to  complete  the  same ;  but  the 
entry  in  such  cases  shalL  be  made  in  favor  of  the  heirs  of  the  deceased 
pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to  such 
heirs,  as  if  their  names  had  been  specially  mentioned. 

5  Stat.  620;  R.  S.  2269.  Galloway  v.  Finley  et  «/.,  12  Pet.  264 ;  Davenport  v.  Lamb, 
13  Wall.  418.  I  Op.  Att.  Gen.  361.  McDaniel  v.  Grace,  15  Ark.  465  ;  Faver  v.  Levi, 
Morris  (Iowa)  372;  CuUen  v.  Riley,  7  Iowa,  517;  Longworthy  v.  Heeb,  46  id.  64; 
Grove  V.  Fulsome,  16  Mo.  543.  Decisions  Sec.  Int.,  March  3,  1875;  April  18,  1876. 
Decision  Com.  G.  L.  O.,  Aug.  17,  1878.     i  Lester's  L.  L.  429,  464,  465. 

Sec  192.  In  all  cases  in  which  parties  who  regularly  initiated  claims 
to  public  lands  as  settlers  thereon  according  to  the  provisions  of  the  pre- 
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emption  laws,  have  become  insane  or  shall  hereafter  become  insane  be- 
fore the  expiration  of  the  time  during  which  their  residence,  cultivation, 
or  improvement  of  the  land  claimed  by  them  is  required  by  law  to  be 
continued  in  order  to  entitle  them  to  make  the  proper  proof  and  perfect 
their  claims,  it  shall  be  lawful  for  the  required  proof  and  payment  to  be 
made  for  their  benefit  by  any  person  who  may  be  legally  authorized  to 
act  for  them  during  their  disability,  and  thereupon  their  claims  shall  be 
confirmed  and  patented,  provided  it  shall  be  shown  by  proof  satisfactor)- 
to  the  Commissioner  of  the  General  Land-Office  that  the  parties  com- 
plied in  good  faith  with  the  legal  requirements  up  to  the  time  of  becom- 
ing insane. 
Act  of  June  8,  1880. 

Sec.  193.  Whenever  the  vacancy  of  the  office  either  of  register  or  re- 
ceiver, or  of  both,  renders  it  impossible  for  the  claimant  to  comply  with 
any  requisition  of  the  pre-emption  laws  within  the  appointed  time,  such 
vacancy  shall  not  operate  to  the  detriment  of  the  party  claiming,  in  re- 
spect to  any  matter  essential  to  the  establishment  of  his  claim  ;  but  such 
requisition  must  be  complied  with  within  the  same  period  after  the  disa- 
bility is  removed  as  would  have  been  allowed  had  such  disability  not  ex- 
isted. 

5  Stat.  620;  R.  S.  2270. 

Sec.  194.  The  provisions  of  this  chapter  shall  be  so  construed  as  not 
to  confer  on  any  one  a  right  of  pre-emption,  by  reason  of  a  settlement 
made  on  a  tract  theretofore  disposed  of,  when  such  disposal  has  not  been 
confirmed  by  the  General  Land-Office,  on  account  of  any  alleged  defect 
therein. 

S.Stat.  534;  R.  S.  2271. 

Sec.  195.  Nothing  in  the  provisions  of  this  chapter  shall  be  construed 
to  preclude  any  person,  who  may  have  filed  a  notice  of  intention  to  claim 
any  tract  of  land  by  pre-emption,  from  the  right  allowed  by  law  to  others 
to  purchase  such  tract  by  private  entry  after  the  expiration  of  the  right  of 
pre-emption. 

5  Stat.  621 ;  R.  S.  2272. 

Sec.  196.  When  two  or  more  persons  settle  on  the  same  tract  of  land, 
the  right  of  pre-emption  shall  be  in  him  who  made  the  first  settlement, 
provided  such  person  conforms  to  the  other  provision  of  the'law;  and  all 
questions  as  to  the  right  of  pre-emption  arising  between  different  settlers 
shall  be  determined  by  the  register  and  receiver  of  the  district  within 
which  the  land  is  situated  ;  and  appeals  from  the  decision  of  district  offi- 
cers, in  cases  of  contest  for  the  right  of  pre-emption,  shall  be  made  to 
the  Commissioner  of  the  General  Land-Office,  whose  decision  shall  be 
final,  unless  appeal  therefrom  be  taken  to  the  Secretary  of  the  Interior. 

5  Stat.  456;  II  id.  326;  R.  S.  2273.  Brown's  Lessee  v.  Clements,  3  How.  650; 
Lytle  7'.  Arkansas,  9  id.  314;  Cunningham  v.  Ashley,  14  id.  yjTt  Garland  v.  Wynn,  20 
id.  6;  Lytle  v.  Arkansas,  22  id.  193 ;  Litchfield  v.  Register  and  Receiver,  9  Wall.  575; 
Johnson  v.  Towsley,  13  id.  72;  Warren  v.  Van  Brunt,  19  id.  646;  Shepley  v.  Cowan,  i 
Otto,  330.  Minnesota  v.  Bachelder,  5  Minn.  223;  Warren  v.  Van  Brunt,  12  uf.  70; 
Bird  V.  Ward,  I  Mo.  398;  Lewis  v.  Lewis,  9  id.  183;  Heill  v.  Miller,  36  id.  182; 
Gaines  v.  Hale,  16  Ark.  9;  Lytle  v.  Arkansas,  17  id.  608;  Lamont  v.  Stimson,  3  Wis. 
545;  Faber  v.  Levi,  Morris  (Iowa)  372;  Jamison  v.  Doe,  4  Ills.  113; 'Grays/.  Mc- 
Cance,  14  id.  343 ;  McGee  v.  Wright,  16  id.  557 ;  Aldrich  v.  Aldrich,  37  id.  32 ;  Bur- 
nett V.  Farrar,  7  id,  558;  Baty  v.  Sale,  43  id.  351 ;  Robbins  v.  Brown,  54  id.  48 ;  Rog- 
ers V.  Brent,  5  Gill  580;  Smiley  v.  Sampson,  i  Neb.  56;  Nevada  v.  Rhodes,  4  Nct. 
312;  Calwell  V.  Smith,  i  Wash.  T.  109;  Megerle  v.  Ashe,  33  Cal.  74;  Quinn  v.  Ken- 
yon,  38  id.  499;  Burrell  v.  How,  40  id.  373 ;  Hosmer  v,  Wallace,  47  id.  461 ;  Savings 
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Bank  v.  Hyros,  50  id.  195  ;  Hesters  v.  Brennan,  50  id.  211 ;  Vance  v.  Kohlburg,  50  id. 
346;  Rutledge  v.  Murphey,  $i  id.  389.  Decisions  Sec.  Int.,  Nov.  14,  1874;  June  29, 
1875;  Sept.  8,  1875;  Ap"^  26,  1876;  July  11,  1876;  Oct.  25,  1876;  April  19,  1878; 
June  28,  1878;  Oct.  II,  1878  ;  Jan.  30,  1880;  April  29,  1880. 

Sec.  197.  When  settlements  have  been  made  upon  agricultural  public 

lands  of  the  United  States,  prior  to  the  suryey  thereof,  and  it  has  been  or 

shall  be  ascertained,  after  the  public  surveys  have  been  extended  over 

such  lands,  that  two  or  more  settlers  have  improvements  upon  the  same 

legal  subdivision,  it  shall  be  lawful  for  such  settlers  to  make  joint  entry  of 

their  lands  at  the  local  land-office,  or  for  either  of  said  settlers  to  enter 

into  contract  with  his  co-settlers  to  convey  to  them  their  portion  of  said 

land  after  a  patent  is  issued  to  him,  and  after  making  said  contract,  to 

file  a  declaratory  statement  in  his  own  nam^,  and  prove  up  and  pay  for 

said  land,  and  proof  of  joint  occupation  by  himself  and  others,  and  of 

such  contract  with  them  made,  shall  be  equivalent  to  proof  of  sole  occu- 

j5ation  and  pre-emption  by   the  applicant :  Provided^  That  in  no  case 

shall  the  amount  patented  under  this  section  exceed  one  hundred  and 

sixty  acres,  nor  shall  this  section  apply  to  lands  not  subject  to  homestead 

or  pre-emption  entry. 

17  Stat.  609;  R.  S.  2274.  Warren  v.  Van  Brunt,  19  Wall.  646.  Downes  v.  Scott,  3 
Kob.  (La.)  84;  Snow  v.  Flannery,  10  Iowa  318.  Decisions  Sec.  Int.,  March  3,  1875; 
Sept.  8,  1875  ;  July  8,  1876;  Sept.  16,  1879.     Decision  Com.  G.  L.  O.,  June  8,  1874. 

Sec.  198.  Where  settlements,  with  a  view  to  pre-emption,  have  been 
made  before  the  survey  of  the  lands  in  the  field,  which  are  found  to  have 
been  made  on  section  sixteen  or  thirty-six,  those  sections  shall  be  subject 
to  the  pre-emption  claim  of  such  settler ;  and  if  they,  or  either  of  them, 
have  been  or  shall  be  reserved  or  pledged  for  the  use  of  schools  or  col- 
leges in  the  State  or  Territory  in  which  the  lands  lie,  other  lands  of  like 
quantity  are  appropriated  in  lieu  of  such  as  may  be  patented  by  pre- 
emptors ;  and  other  lands  are  also  appropriated  to  compensate  deficien- 
cies for  school  purposes,  where  sections  sixteen  or  thirty-six  are  fractional 
in  quantity,  or  where  one  or  both  are  wanting  by  reason  of  the  township 
being  fractional,  or  from  any  natural  cause  whatever. 

II  Stat.  385;  18  id.  202;  R.  S.  2275.  Barnard  v.  Ashley,  18  How.  43;  Minnesota 
V.  Bachelder,  i  Wall.  109;  Sherman  v.  Buick,  3  Otto  209;  Water  and  Mining  Co.  v. 
Bugbey,  6  id.  165.  Athearn  v.  Pope,  25  Cal.  632 ;  Smith  v.  Athem,  34  id.  506 ;  Min- 
nesota V.  Bachelder,  7  Minn.  121;  Layton  «/.  Troxell,  n  Nev.  451.  Decisions  Sec. 
Int.,  March  14,  1862;  March  26,  1873;  March  10,  1876;  May  3,  1879;  April  12,  1879  \ 
June  22,  1880.     Decision  Com.  G.  L.  O.,  Dec.  27,  1879. 

Sec.  199.  The  lands  appropriated  by  the  preceding  section  shall  be 
selected,  within  the  same  land  district,  in  accordance  with  the  following 
principles  of  adjustment,  to  wit :  For  each  township,  or  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  three-quarters  of  an 
entire  township,  one  section  ;  for  a  fractional  township,  containing  a 
greater  quantity  of  land  than  one-half,  and  not  more  than  three-quarters 
of  a  township,  three-quarters  of  a  section;  for  a  fractional  township, 
containing  a  greater  quantity  of  land  than  one-quarter,  and  not  more 
than  one-half,  of  a  township,  one  half-section  ;  and  for  a  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  one  entire  section  and 
not  more  than  one-quarter  of  a  township,  one  quarter-section  of  land. 

4  Stat.  179;  II  id.  385;  18  1^.  202;  R.  S.  2276. 

Sec.  200.  All  warrants  for  military  bounty-lands,  which  are  issued 
under  any  law  of  the  United  States,  shall  be  received  in  payment  of  pre- 
emption rights  at  the  rate  of  one  dollar  and  twenty-five  cents  per  acre, 
for  the  quantity  of  land  therein  specified ;  but  where  the  land  is  rated  at 


102  PUBLIC  LAND  COMMISSION'S  CODIFICATION. 

one  dollar  and  twenty-five  cents  per  acre,  and  does  not  exceed  the  area 
specified  in  the  warrant,  it  must  be  taken  in  full  satisfaction  thereof. 

lo  Stat.  3 ;  R.  S.  2277. 

Sec.  201.  Agricultural -college  scrip,  issued  to  any  State  under  the  act 
approved  July  second,  eighteen  hundred  and  sixty-two,  or  acts  amenda- 
tory thereof,  shall  be  received  from  actual  settlers  in  payment  of  pre- 
emption claims  in  the  same  manner  and  to  the  same  extent  as  authorized 
in  case  of  military  bounty-land  warrants,  by  the  preceding  section. 

16  Stat.  186;  R.  S.  2278. 

Sec.  202.  No  person  shall  have  the  right  of  pre-emption  to  more  than 
one  hundred  and  sixty  acres  along  the  line  of  railroads  within  the  limits 
granted  by  any  act  of  Congress. 

10  Stat.  244;  18  iV.  519;  R.  S.  2279. 

Sec.  203.  Any  settler  on  lands  heretofore  reserved  on  account  of  claims 
under  French,  Spanish,  or  other  grants,  which  have  been  or  may  be  here- 
after declared  by  the  Supreme  Court  of  the  United  States  to  be  invalid, 
shall  be  entitled  to  all  the  rights  of  pre-emption  granted  by  the  preceding 
provisions  of  this  chapter,  after  the  lands  have  been  released  from  reser- 
vation, in  the  same  manner  as  if  no  reservation  had  existed. 

10  Stat  244;  R.  S.  2280.  Mahoney  v.  Van  Winkle,  33  Cal.  448;  Umbarger  v,  Cha- 
boya,  49  id.  525;  Rutledge  v.  Murphey,  51  id.  389. 

Sec.  204.  All  settlers  on  public  lands  which  have  been  or  may  be 
withdrawn  from  market  in  consequence  of  proposed  railroads,  and  who 
had  settled  thereon  prior  to  such  withdrawal,  shall  be  entitled  to  pre- 
emption at  the  ordinary  minimum  to  the  lands  settled  on  and  cultivated 
by  them  ;  but  they  shall  file  the  proper  notices  of  their  claims  and  make 
proof  and  payment  as  in  other  cases. 

10  Stat.  269;  16  id,  279;  18  id.  519;  R.  S.  2281.  Baker  v.  Gee,  I  Wall.  333;  I.ans> 
dale  V.  Daniels,  10  Otto,  113.  Railway  Co.  v,  Baldwin,  7  Neb.  247;  Collins  v.  Bart- 
lett,  44  Cal.  371 ;  Campbell  v.  Buckman,  49  id.  362;  Weaver  v.  Fairchild,  50  id.  360. 
Decisions  Sec.  Int„  Sept.  24,  1862;  July  31,  1872;  March  31,  1873;  ^^^-  *^»  '874*» 
Sept.  10,  1874;  Sept.  19,  1874;  March  23,  1875;  March  22,  1876;  Oct.  15,  1878;  July 
2,  1879.  Decisions  Com.  G.  L.  O.,  Sept.  12,  1862;  Aug.  23,  1871;  Feb.  18,  1873; 
March  12,  1873. 

Sec.  205.  Where  any  actual  settler  who  shall  have  paid  for  any  lands 
situate  within  the  limits  of  any  grant  of  lands  by  Congress  to  aid  in  the 
construction  of  any  railroad,  the  price  of  such  lands  being  fixed  by  law 
at  double-minimum  rates,  and  such  railroad  lands  having  been  forfeited 
to  the  United  States  and  restored  to  the  public  domain  for  failure  to 
build  such  railroad,  such  person  or  persons  shall  have  the  right  to  locate, 
on  any  unoccupied  lands,  an  amount  equal  to  their  original  entry,  with- 
out further  cost,  except  such  fees  as  are  now  provided  by  law  in  pre- 
emption cases ;  but  when  such  location  is  made  upon  double-minimum 
lands,  one- half  the  amount  only  shall  be  taken. 

18  Stat.  519. 

Sec.  206.  All  pre-emption  entries,  or  entries  in  compliance  with  any 
law  of  the  United  States,  of  the  public  lands,  made  in  good  faith,  by 
actual  settlers,  upon  tracts  of  land  of  not  more  than  one  hundred  and 
sixty  acres  each,  within  the  limits  of  any  land  grant,  prior  to  the  time 
when  notice  of  the  withdrawal  of  the  lands  embraced  in  such  grant  was 
received  at  the  local  land  ofllice  of  the  district  in  which  such  lands  are  sit- 
uated, or  after  their  restoration  to  market  by  order  of  the  General  Land- 
Office,  and  where  the  pre-emption  laws  have  been  complied  with,  and 
proper  proofs  thereof  have  been  made  by  the  parlies  holding  such  tracts 
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or  parcels,  they  shall  be  confirmed,  and  patents  for  the  same  shall  issue 
to  the  parties  entitled  thereto. 

19  Stat.  35.  Decisions  Sec.  Int.,  Aug.  9,  1876;  Sept.  16,  1876;  Oct.  24,  1876;  Jan. 
27,  1877;  March  30,  1877;  Oct.  12,  1877;  Jan.  30, 1878;  Feb.  7, 1878;  May  22, 1878  ; 
June  3,  1878;  June  11,  1878;  Dec.  18,  1878;  Dec.  20,  1878;  Jan.  25,  1879;  Jan.  31, 
1879;  July  19,  1879;  July  24,  1879;  Aug.  23,  1879;  Sept.  17,  1879;  Oct.  24,  1879; 
Nov.  13.  1879.  Decisions  Com.  G.  L.  O.,  Feb.  14, 1876;  Sept.  16,  1876;  Jan.  3, 1878; 
Aug.  2,  1878. 

Sec.  207.  When  at  the  time  of  the  withdrawal,  as  stated  in  the  pre- 
ceding section,  valid  pre-emption  claims  existed  upon  any  lands  within 
the  limits  of  any  such  grants  which  afterward  were  abandoned,  and,  under 
the  decisions  and  rulings  of  the  Land  Department,  were  re-entered  by 
pre-emption  claimants  who  have  complied  with  ide  laws  governing  pre- 
emption entries,  and  shall  make  the  proper  proofs  required  under  such 
laws,  such  entries  shall  be  deemed  valid,  and  patents  shall  issue  therefor 
to  the  person  entitled  thereto.  • 

19  Stat.  3$.  Decisions  Sec.  Int.,  Aug.  17,  1876;  April  21, 1877;  May  i,  1877;  May 
3,  1^77;  May  6,  1878;  June  27,  1878;  Aug.  14,  1878;  Aug.  28,  1878;  Nov.  7,  1878; 
Jan.  21,  1879;  March  14,  1879;  April  4,  1879;  J^ne  28,  1879;  July  23,  1879;  Oct.  16, 
1879;  l^ec.  13,  1879.  Decision  Com.  G.  L.  O.,  Feb.  5,  1879.  Cir.  G.  L.  O.,  Nov.  7, 
1871. 

Sec.  208.  All  such  pre-emption  entries  which  may  have  been  made  by 
permission  of  the  Land  Department,  or  in  pursuance  of  the  rules  and 
instructions  thereof,  within  the  limits  of  any  land  grant  at  a  time  subse- 
quent to  expiration  of  such  grant,  shall  be  deemed  valid,  and  a  compli- 
ance with  the  laws  and  the  making  of  the  proof  required  shall  entitje  the 
holder  of  such  claim  to  a  patent  therefor. 

19  Stat.  35. 

Sec  209.  Any  bona-fide  settler  under  the  homestead  or  pre-emption 
laws  of  the  United  States  who  has  filed  the  proper  application  to  enter 
not  to  exceed  one  quarter-section  of  the  public  lands  in  any  district  land- 
office,  and  who  has  been  subsequently  appointed  a  register  or  receiver, 
may  perfect  the  title  to  the  land  under  the  pre-emption  laws  by  furnishing 
the  proofs  and  making  the  payments  required  by  law,  to  the  satisfaction 
of  the  Commissioner  of  the  General  Land-Office. 

17  Stat.  10;  R.  S.  2287.  U.  S.v.  Fitzgerald,  15  Pet.  407.  4  Op.  Att.  Gen.  223 ;  7 
u/.  647. 

Sec.  210.  Any  person  who  has  already  settled  or  hereafter  may  settle 
on  the  public  lands,  either  by  pre-emption,  or  by  virtue  of  the  homestead 
law  or  any  amendments  thereto,  shall  have  the  right  to  transfer,  by  war- 
ranty against  his  own  acts,  any  portion  of  his  pre-emption  or  homestead 
for  church,  cemetery,  or  school  purposes,  or  for  the  right  of  way  of  rail- 
roads across  such  pre-emption  or  homestead,  and  the  transfer  for  such 
public  purposes  shall  in  no  way  vitiate  the  right  to  complete  and  perfect 
the  title  to  their  pre-emptions  or  homesteads. 

17  Stat.  602;  R  S.  2288. 

Sec.  211.  Nothing  contained  in  this  chapter  shall  delay  the  sale  of 
any  of  the  public  lands  beyond  the  time  appointed  by  the  proclamation 
of  the  President. 

5  Stat.  457  ;  R.  S.  2282.     Decision  Sec.  Int.,  Feb.  5,  1876. 

Note. — The  following  acts  authorizing  settlers  upon  the  public  lands  under  the  pre- 
emption, homestead,  and  timber-culture  laws  whose  crops  were  destroyed  by  grasshop- 
pers, to  absent  themselves  temporarily  from  their  lands,  etc.,  and  extending  the  time  for 
making  final  proof,  have  been  passed  from  time  to  time  by  Congress,  viz. :  1 8  Stat.  8 1 ; 
19  id.  54,  55,  59,  405  J  ^0  i(i.  88,  169 ;  act  of  June  4, 1880. 
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CHAPTER  VIII-HOMESTEADS. 


Sec. 
212. 

213. 
214. 

215. 


216. 
217. 
218. 
219. 

220. 

221. 
222. 

223. 

224. 

225. 

226. 
227. 

228. 

229. 
230. 
231. 
232. 

233- 
234. 


Who  may  enter  certain  unappropri- 
ated lands. 

Mode  of  procedure. 

Pre-emption  filing  changed  to  home- 
stead entry. 

Homestead  settlers  allowed  same  time 
as  pre 'emptors  to  file  application  for 
lands. 

Certificate  and  parent,  when  given  and 
issued. 

When  rights  inure  to  the  benefit  of 
infant  children. 

Homestead  entries  of  insane  persons 
confirmed  in  certain  cases. 

Persons  in  military  and  naval  service, 
when  and  before  whom  to  make 
affidavit. 

When  persons  may  make  affidavit  be- 
fore clerk  of  court. 

Record  of  applications. 

Homestead  lands  not  to  be  subject  to 
prior  debts. 

When  lands  entered  for  homesteads 
revert  to  Government. 

Publication  of  notice  of  contest  in 
homestead  cases. 

Notice  of  intention  to  make  final 
proof. 

Publication  of  notice  of  entry. 

Lands  covered  by  relinquished  home- 
stead claims  subject  to  entry  at  once. 

Paity  contesting  homestead  entry  al- 
lowed thirty  days  after  notice  of  can- 
cellation to  make  entry. 

Limitation  of  amount  entered  for 
homestead. 

Existing  pre-emption  rights  not  im- 
paired. 

What  minors  may  have  the  privileges 
of  this  chapter. 

Payment  before  expiration  of  five 
years ;  rights  of  applicant. 

No  distinction  on  account  of  race  or 
color,  etc. 

What  lands  disposed  of  only  as  home- 
steads. 


Sec. 

235.  Soldiers'  and  sailors*  homesteads, 

236.  Deduction  of  military  and  naval  ser- 
vice from  time,  etc. 

237.  Persons  who  have  entered  less  than 
160  acres,  rights  of. 

238.  Widow  and  minor  children  of  persons 
entitled  to  homestead,  etc. 

239.  Actual  service  in  the  Army  and  Navy 
equivalent  to  residence,  etc. 

240.  Who  may  enter  by  agent. 

241.  Homestead  right  extended  to  Indians 
who  sever  their  tribal  relations. 

242.  Certain  Indian  homesteads  confirmed. 

243.  Chiefs,  etc.,  of  Stockbridge  Munsees, 
homestead  rights  of. 

244.  Exemption  of  homestead,  Stockbridge 
Munsees. 

245.  Stockbridge  Munsees  becoming  citi- 
zens. 

246.  Unsold  lands  of  Ottawa  and  Chip- 
pewa Indians,  how  opened  for 
homesteads. 

247.  Selections  for  minors  under  preceding 
section. 

248..  Bona-fide  settlers  on  above  lands  prior 
to,  etc. 

249.  Certain  lands  to  be  patented  to  In- 
dians making  selection. 

250.  Cultivation  of  trees  on  homestead 
tracts. 

251.  Entry  of  1 60  acres  of  double-minimum 
lands  allowed  after  March  3,  1879. 
Additional  entry  of  adjoining  lands 
allowed.    New  entry,  when  allowed. 

252.  Homestead  claimants  or  their  assign- 
ees may  purchase  lands  aX  $1.2^  per 
acre  in  certain  cases. 

253.  Confirmation  of  homestead  entries 
within  railroad  limits  made  prior  to 
receipt  of  notice  of  withdrawal  at 
local  office. 

254.  Lands  within  railroad  grants  re- 
entered by  claimants  after  abandon- 
ment. 

355.  Homestead  entries  made  after  expira- 
tion of  land  grants,  confirmed. 

Sec.  212.  Every  person  who  is  the  head  of  a  family,  or  who  has  arrived 
at  the  age  of  twenty-one  years,  and  is  a  citizen  of  the  United  States,  or 
who  has  filed  his  declaration  of  intention  to  become  such,  as  required  by 
the  naturalization  laws,  shall  be  entitled  to  enter  one  quarter-section  or  a 
less  quantity  of  unappropriated  public  lands,  upon  which  such  person  may 
have  filed  a  pre-emption  claim,  or  which  may,  at  the  time  the  application 
is  made,  be  subject  to  pre-emption  at  one  dollar  and  twenty-five  cents 
per  acre ;  or  eighty  acres  or  less  of  such  unappropriated  lands,  at  two 
dollars  and  fifty  cents  per  acre,  to  be  located  in  a  body,  in  conformity  to 
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the  legal  subdivisions  of  the  public  lands,  and  after  the  same  have  been 
surveyed.  And  every  person  owning  and  residing  on  land  may,  under 
the  provisions  of  this  section,  enter  other  land  lying  contiguous  to  his 
land,  which  shall  not,  with  the  land  so  already  owned  and  occupied, 
exceed  in  the  aggregate  one  hundred  and  sixty  acres. 

12  Stat.  392  ;  18  id.  15/22,  194,  334,  420;  19  id.  35,  405  ;  R.  S.  2289.  Railway  Co. 
V.  Watts,  2  Dillon,  C.  C.  31Q.  Bellows  v.  Todd,  34  Iowa,  18;  Deland  v.  Day,  45  id. 
37;  Blair  Town  Co.  v.  Kitteringham,  43  id.  462;  Walker  v.  Stone,  48  id.  92;  Stal- 
macker  v.  Morrison^  6  Neb.  363 ;  Stark  v.  Baldwin,  7  id.  1 14 ;  Raihvay  Co.  v.  Baloni,  7 
id,  247  ;  Keeran  v,  Allen,  33  Cal.  542  ;  Emmerson  v.  Samsome,  41  id.  552.  Decisions 
Sec.  Int.,  Oct.  16,  1870;  April  28,  1871  (i  Copp*s  L.  O.  36);  June  20, 1871  (i  id.  114); 
July  8,  1871  (Copp*s  L.  L.  231);  Nov.  I,  1871  {id.  240);  June  19,  1872;  May  19, 
1874;  June  I,  1874  (I  Copp's  L.  O.  35);  Sept.  16,  1874;  Aug.  25,  1875  (2  Copp's  L. 
O.  83) ;  Sept.  23,  1875  (2  id.  100) ;  Jan.  12,  1876  (2  id.  162);  April  4, 1876  (3  id.  21) ; 
April  12,  1876  {3  id.  52) ;  April  29,  1876  (3  id.  114) ;  Aug.  3,  1876  (3  id.  122) ;  Jan.  5, 
1^77  (3  i^'  164);  March  7,  1877;  Sept.  14,  1878;  Jan.  6,  1879  (5  Copp's  L.  O.  179) ; 
Sept.  16,  1879  (6  id.  108) ;  Sept.  27,  1879  (^  id.  107) ;  June  22,  1880  (7  f</.  66).  De- 
cisions Com.  G.  L.  O.,  Dec.  18,  1867  (Zab.  L.  L.  162) ;  Feb.  28,  1868  {id.  164);  May 
15,  1868  {id.  165);  June  23,  1870  (7  Copp's  L.  O.  25);  May  8,  1871  (Copp's  L.  L. 
228);  July  II,  1871  ;  Feb.  5,  1873;  March  28,  1873  (2  Copp's  L.  O.  57);  Feb.  10, 
1874  (l  id.  3) ;  March  II,  1874  (i  id.  19) ;  March  20,  1874  (i  id.  34);  March  26,  1874 
(I  id.  4) ;  April  15,  1874  (i  id.  20) ;  May  7,  1874  (i  id.  39) ;  May  15,  1874  (I  id.  35); 
May  21,  1874  (i  id.  35) ;  Aug.  4,  1874;  Sept.  26,  1874  (i  Copp's  L.  O.  99) ;  Sept.  29, 

1874  (6  id.  172);  Oct.  5,  1874  (Copp's  L.  L.  280);  Oct.  28,  1874;  Nov.  27,  1874  (l 
Copp's  L.  O.   163);  Feb.  20,  1875  (i  id.  180);  March  27,  1875  (2  id.  34);  May  22, 

1875  (2  id.  82) ;  Dec.  I,  1875  (2  id.  132);  April  13,  1876  (3  id.  I9) ;  June  8,  1876  (2 
id.  181);  Dec.  5,  1876  (3  id.  178) ;  Jan,  6,  1877  (4  ''^-  '^8);  Jan.  12,  1877  (4  id.  107); 
March  23,  1877  (6  id.  137);  July  11,  1877  (4  id.  83) ;  Aug.  16,  1877  (4  id.  103);  Aug. 
18,  1877  (4  id.  107);  Nov.  28,  1877  {^id.  146);  Jan.  8,  1878  (6  id,  125);  Dec.  7, 
1878  (s  id.  147);  June  23,  1879  (6  id.  51) ;  July  30,  1879  (^  *^-  '^6) ;  Oct.  10,  1879 
(6  id.  125) ;  Feb.  3,  1880  (6  id.  190).  Cir*  6.  L.  O.,  Oct.  30,  1862  (Zab.  L.  L.  147, 
151) ;  June  25,  1869  (Copp's  L.  L.  248) ;  Aug.  15,  1872  (i  Copp's  L.  O.  28) ;  Jan.  19, 
1878(6  »V/.  125);  Aug.  — .  1878  (5  id,  118);  Oct.  18,  1878  (5  id.  164);  Nov.  i,  1878 
(5  id.  147) ;  Nov.  14,  1878  (5  id.  165) ;  July  I,  1879  (6  id.  92);  Sept.  I,  1879.  Rules 
24-27,  G.  L.  O.  Rep.  1877,  p.  loi. 

Sec.  213.  The  person  applying  for  the  benefit  of  the  preceding  section 
shall,  upon  application  to  the  register  of  the  land  office  in  which  he  is 
about  to  make  such  entry,  make  affidavit  before  the  register  or  receiver 
that  he  is  the  head  of  a  family,  or  is  twenty-one  years  or  more  of  age,  or 
has  performed  service  in  the  Army  or  Navy  of  the  United  States,  and  that 
such  application  is  made  for  his  exclusive  ase  and  benefit,  and  that  his 
entry  is  made  for  the  purpose  of  actual  settlement  and  cultivation,  and 
not  either  directly  or  indirectly  for  the  use  or  benefit  of  any  other  per- 
son ;  and  upon  filing  such  affidavit  with  the  register  or  receiver,  on  pay- 
ment of  five  dollars  when  the  entry  is  of  not  more  than  eighty  acres,  and 
on  payment  of  ten  dollars  when  the  entry  is  for  more  than  eighty  acres, 
he  shall  thereupon  be  permitted  to  enter  the  amount  of  land  specified. 

12  Stat.  392;  13  id.  35;  14  id.  67;  18  id.  192,  420;  R.  S.  2290.  Litchfield  v.  Reg- 
ister and  Receiver,' i  Woolw.,  C.  C.  299.  Oaks  v.  Heaton,  44  Iowa,  116.  Decisions 
Sec.  Int.,  March  3,  1874;  Sept.  16,  1874;  Oct.  20,  1874  (i  Copp's  L.  O.  149);  Jan.  12, 
1876(2  id.  162);  Jan.  5,  1877  (i  id.  64);  Jan.  23,  1880.  Decisions  Com.  G.  L.  O., 
May  8,  1871  (Copp's  L.  L.  228);  May  7,  1874  (i  Copp's  L.  O.  139);  Sept.  29,  1874; 
Oct.  28,  1874;  Feb.  20,  1875  (i  Copp's  L.  O.  180);  April  13,  1876  (3  id.  19) ;  March 
23»  1877  {did.  137);  Dec.  2,  1878  (5  id.  147);  June  23,  1879  (6  id.  51);  Sept.  12, 
1879.  Cir.  G.  L.  O.,  Oct.  30,  1862  (Zab.  L.  L.  147,  151)  ;  April  18,  1864  {id.  155) ; 
Feb.  28,  1868  {id.  164) ;  May  15,  1868  {id.  165) ;  June  15,  1872  (Copp's  L.  L.  239); 

May  18,  1877  (4  Copp's  L.  O.  51);  Jan.  8,  1878  (4  id.  167);  ,  1878  (5  id.  118); 

May  24,  1879  (6  id.  60).  General  Cir.,  Sept.  I,  1879,  pp.  II,  20,  Rule  26,  G.  L.  O. 
Rep.  1877,  p.  loi. 

Sec.  214.  Any  person  who  has  made  a  settlement  on  the  public  lands 
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under  the  pre-emption  laws,  and  has  subsequent  to  such  settlement 
changed  his  filing  in  pursuance  of  law  to  that  for  a  homestead  entry  upon, 
the  same  tract  of  land,  shall  be  entitled,  subject  to  all  the  provisions  of 
law  relating  to  homesteads,  to  have  the  time  required  to  perfect  his  title 
under  the  homestead  laws  computed  from  the  date  of  his  original  settle- 
ment heretofore  made,  or  hereafter  to  be  made,  under  the  pre-emption 
laws. 

19  Stat.  404;  20  iV/.  63.  Decisions  Sec.  Int.,  June  20,1871  (i  Copp*s  L.  O.  108); 
June  19,  1872  ;  Aug.  3,  1876  (3  Copp's  L.  O.  122) ;  Sept.  16, 1879  (6  id-  108).  Sept.  27, 
1879  (6  id.  107);  Decisions  Com.  G.  L.  O.,  May  21,  1877  (4  Copp's  L.  O.  51) ;  Oct.  18. 
1878  (5  id.  164).  Cir.  G.  L.  O.,  April  4,  1877  (4  Copp's  L.  O.  23) ;  March  21,  1878  (5 
id.  27).    General  Gr.,  Sept.  i,  1879,  p.  15.     Rules  24  and  27,  G.  L.  O.  Rep.  1877,  p.  loi. 

Sec.  215.  Any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on 
any  of  the  public  lands  of  the  United  States,  whether  surveyed  or  unsur- 
veyed,  with  the  intention  of  claiming  the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  time  to  file  his  homestead  application  and  per- 
fect his  original  entry  in  the  United  States  land  office  as  is  now  allowed 
to  settlers  under  the  pre-emption  laws  to  put  their  claims  on  record,  and 
his  right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he 
settled  under  the  pre-emption  laws. 

21  Stat.  140,  141.  Decisions  Sec.  Int.,  April  29,  1876  (3  Copp's  L.  O.  114);  Aug.  3, 
1876  (3  id.  122) ;  Sept.  27,  1879  (6  id.  107).  Decisions  Com.  G.  L.  O.,  May  7,  1874 
(I  Copp's  L.  O.  139) ;  Oct.  1878  (5  id.  164).  Cir.  G,  L.  O.,  May  25,  1880  (7  Copp's 
L.  O.  52). 

Sec.  216.  No  certificate,  however,  shall  be  given,  or  patent  issued 
therefor,  until  the  expiration  of  fvvQ.  years  ifrom  the  date  of  such  entry  j 
and  if  at  the  expiration  of  such  time,  or  at  any  time  within  two  years 
thereafter,  the  person  making  such  entry;  or  if  he  be  dead,  his  widow; 
or,  in  case  of  her  death,  his  heirs  or  devisee  ;  or  in  case  of  a  widow  mak- 
ing such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two 
credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated 
the  same  for  the  term  of  five  years  immediately  succeeding  the  time  of 
filing  the  affidavit,  and  makes  affidavit  that  no  part  of  such  land  has  been 
alienated,  except  as  provided  in  section  two  hundred  and  ten,  and  that 
he,  she,  or  they  will  bear  true  allegiance  to  the  Government  of  the 
United  States;  then,  in  such  case,  he,  she,  or  they,  if  at  that  time  citi- 
zens of  the  United  States,  shall  be  entitled  to  a  patent,  as  in  other  cases 
provided  by  law.  The  proof  of  residence,  occupation,  or.  cultivation, 
the  affidavit  of  non -alienation,  and  the  oath  of  allegiance,  required^to  be 
made  by  this  section,  may  be  made  before  the  judge,  or,  in  his  absence, 
before  the  clerk  of  any  court  of  record  of  the  county  and  State,  or  dis- 
trict and  Territory,  in  which  the  lands  are  situated  ;  and  if  said  lands  are 
situated  in  any  unorganized  county,  such  proof  may  be  made  in  a  similar 
manner  in  any  adjacent  county  in  said  State  or  Territory ;  and  the  proof, 
affidavit,  and  oath  when  so  made  and  duly  subscribed,  shall  have  the 
same  force  and  effect  as  if  made  before  the  register  or  receiver  of  the 
proper  land  district ;  and  the  same  shall  be  transmitted  by  such  judge,  or 
the  clerk  of  his  court,  to  the  register  and  the  receiver,  with  the  fee  and 
charges  allowed  by  law  to  him ;  and  the  register  and  receiver  shall  be  en- 
titled to  the  same  fees  for  examining  and  approving  said  testimony  as  are 
now  allowed  by  law  for  taking  the  same  ;  and  if  any  witness  making  such 
proof,  or  the  said  applicant  making  such  affidavit  or  oath,  .swears  falsely 
as  to  any  material  matter  contained  in  said  proof,  affidavits,  or  oaths,  the 
said  false  swearing  being  willful  and  corrupt,  he  shall  be  deemed  guilty  of 
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p)erjury,  and  shall  be  liable  to  the  same  pains  and  penalties  as  if  he  had 
sworn  falsely  before  the  register. 

14  Stat.  67  ;  18  id.  81 ;  19  id.  403;  R.  S.  2291.  Mining  Co.  v.  Daughbery,  I  Saw.. 
C.  C.  450.  Oaks  V.  Heaton,  44  Iowa  116;  Deland  v.  Day,  45  id.  37 ;  Dawson  v.  Mer- 
rille,  2  Neb.  119;  Cheney  v.  White,  5  id.  261 ;  Jones  v.  Yorkman,  5  id.  265;  Perry  v. 
Ashley,  5  id.  291 ;  Bellinger  v.  White,  5  id.  399;  Axtell  z/.  Warden,  1  id.  182;  Mc Wil- 
liams V,  Bridges,  7  id.  419;  Moore  v.  Mcintosh,  6  Kansas,  39;  Commissioners  v.  Shipp- 
man,  14  id.  532;  Kirkaldie  v.  Larrabee,  31  Cal.  456;  Jarvis  v.  Hoffman,  43  id.  304, 
Decisions  Sec.  Int.,  June  2,  1871  (Copp's  L.  L.  234);  July  12,  1871  {id.  256);  Oct.  21, 
1871  (ji/.'233);  Nov.  3,  1871  {id.  245);  Jan.  31,  1872  {id.  238);  Feb.  3,  1875;  -^"g- 

5,  1875  (2  Copp's  L.  O.  83);  Aug.  25,  1875  (2  id.  83);  Dec.  4, 1875  (2  id.  131);  April 

6,  1876;  Jan.  15,  1877  (3  Copp's  L.  O.  164);  March  7,  1877;  April  9,  1877  (4  Copp's 
L.  O.  19);  May  14,  1878;  Dec.  5,  1878  (5  Copp's  L.  O.  146) ;  Nov.  25,  1879  (6  id. 
153);  Feb.  7,  1880  (7  id.  6).  Decisions  Com.  G.  L.  O.,  June  24,  1867  (Zab.  L.  L. 
160);  Aug.  6,  1868  {id.  167);  March  28,  1870  (2  Copp's  L.  O.  57);  Feb.  10,  1874  (i 
id.  3);  March  26,  1874  (i  id.  4);  May  15,  1874  (i  id.  35);  Juqe  10,  1874  (Copp's  L.. 
L.  239);  June  19,  1874  {id.  238);  July  25,  1874  (i  Copp's  L.  O.  92);  Aug.  4,  1874 
(Copp's  L.  L.  247);  Aug.  22,  1874  (i  Copp's  L.  O.  84);  Dec.  15,  1874  (i  id.  149) ; 
Dec.  19,  1874  (Copp's  L.  L.  271);  June  22,  1875  (2  Copp's  L.  O.  50);  July  31,  1875 
(2  id.  83};  Aug.  6,  1875  (2  id'  99);  April  13,  1876  (3  id.  19);  Feb.  25,  1877  (4  id. 
108);  May  7,  1877;  June  29,  1877;  July  6,  1877  (4  Copp's  L.  O.  168);  July  25,  1877 
(4  id.  108);  Aug.  16,  1877  (4  id.  103);  Aug.  18,  1877  (4  id.  167);  Aug.  25,  1877  (4 
id.  103);  Oct.  22,  1877  (4  id.  131);  Nov.  22,  1877  (4  '^-  146);  Dec.  4,  1877  (4  id. 
146);  Sept.  3,  1878  (S  id.  H7);  Oct.  2,  1878  (5  id.  117);  Nov.  14,  1878;  Dec.  5,  1878 
(S  Copp's  L.  O.  147);  Jan.  20,  1879  (5  id.  179);  Jan.  29.  1879  (5  id.  179);  Feb.  4, 
1^79  (5  '^-  179);  J"ly  6,  1879;  Aug.  II,  1879  (6  Copp's  L.  O.  93);  Jan.  24,  i88o  (6 
id.  190);  Feb.  19,  1880  (6  id.  189);  March  24,  1880  (7  id.  24);  April  22,  1880  (7  id. 
25).  Cir.  G.  L.  O.,  Oct.  30,  1862  (Zab.  L.  L.  147,  151);  Feb.  28,  1868  {id.  164);  May 
15,  1868  {id.  165);  Dec.  20,  1873  (Copp's  L.  L.  244);  July  9,  1874  {id.  259);  Aug. 
17,  1874  {id.  260);  Sept.  9,  1874  {id.  244);  Jan.  5,  1875  ('<''•  261);  Oct.  24,  1876  (3 
Copp's  L.  O.  116);  April  4,  1877  (4  id.  23) ;  May  8,  1877  (4  id.  52);  May  18,  1877  (4 
id.  51);  June  23,  1877  (4  id.  68);  July  6,  1878  (5  id.  loi);  July  17,  1878  (5  id.  95); 

,  1878  (5  id.  118)  ;  April  15,  1879  (^  '^-  45)  *»  May  24,  1879  (6  id.  60).     General 

Cir.,  Sept.  i,  1879,  p.  11,  et  seq.     Rule  24,  G.  L.  O.  Rep.  1877,  p.  lol. 

Sec,  217.  In  case  pf  the  death  of  both  father  and  mother,  leaving  an 
infant  child  or  children  under  twenty-one  years  of  age,  the  right  and  fee 
shall  inure  to  the  benefit  of  such  infant  child  or  children  ;  and  the  execu- 
tor, administrator,  or  guardian  may,  at  any  time  within  two  years  after 
the  death  of  the  surviving  parent,  and  in  accordance  with  the  laws  of  the 
State  in  which  such  children,  for  the  time  being,  have  their  domicile,  sell 
the  land  for  the  benefit  of  such  infarcts,  but  for  no  other  purpose ;  and 
the  purchaser  shall  acquire  the  absolute  title  by  the  purchase,  and  be  en- 
titled ^o  a  patent  from  the  United  States  on  the  payment  of  the  office 
fees  and  sum  of  money  above  specified. 

14  Stat.  67 ;  R,  S.  2292.  Fuller  v.  Hunt,  S.  C.  Iowa,  1 877 ;  Railway  Co.  v.  Gordon, 
S.  C.  Mich.  1879.  Decisions  Sec,  Int.,  April  9,  1877  (4  Copp's  L.  O.  19);  Nov.  6, 
1878  (5  id.  165).  Decisions  Com.  G.  L.  O.,  Aug.  6,  1875  (2  Copp's  L.  O.  99) ;  Aug. 
12,  187s  (2  id.  99);  Oct.  18,  1876  (3  id.  114);  May  28,  1877  (4  '<*'•  57)  J  ^^c.  8,  1877; 
Feb.  4,  1879  (5  Copp's  L.  O.  179) ;  Jan.  24.  1880  (6  id.  180).  Cir.  G.  L.  O.,  Oct.  30, 
1862  (Zab.  L.  L.  147,  151).     General  Cir.,  Sept.  I,  1879,  p.  13. 

Sec  218.  In  all  cases  in  which  parties  who  regularly  initiated  claims  to 
public  lands  as  settlers  thereon  according  to  the  provisions  of  the  home- 
stead laws,  have  become  insane  or  shall  hereafter  become  insane  before 
the  expiration  of  the  time  during  which  their  residence,  cultivation,  or 
improvement  of  the  land  claimed  by  them  is  required  by  law  to  be  con- 
tinued in  order  to  entitle  them  to  make  the  proper  proof  and  perfect  their 
claims,  it  shall  be  lawful  for  the  required  proof  and  payment  to  be  made 
for  their  benefit  by  any  person  who  may  be  legally  authorized  to  act  for 
them  during  their  disability,  and  thereupon  their  claims  shall  be  confirmed 
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and  patented,  provided  it  shall  be  shown  by  proof  satisfactory  to  the 
Commissioner  of  the  General  Land  Office  that  the  parties  complied  in 
good  faith  with  the  legal  requirements  up  to  the  time  of  their  becoming 
insane ;  and  the  requirement  in  homestead  entries  of  an  affidavit  of  alle- 
giance by  the  applicant  in  certain  cases  as  a  prerequisite  to  the  issuing  of 
the  patents  shall  be  dispensed  with  so  far  as  regards  insane  persons. 

21  Stat.  i66.  Decisions  Com.  G.  L.  O.,  March  ii,  1874  (i  Copp*s  L.  O.  19);  Nov. 
14,  1878  (5  id.  165).     Cir.  G.  L.  O.,  July  17,  1880  (7  Copp's  L.  O.  89). 

Sec.  219.  In  case  of  any  person  desirous  of  availing  himself  of  the  ben- 
efits of  this  chapter ;  but  who,  by  reason  of  actual  service  in  the  military 
or  naval  service  of  the  United  States,  is  unable  to  do  the  personal  prelim- 
inary acts  at  the  district  land  office  which  the  preceding  sections  require; 
and  whose  family,  or  some  member  thereof,  is  residing  on  the  land  which 
he  desires  to  enter,  and  upon  which  a  bona-fide  improvement  and  settle- 
ment have  been  made,  such  person  may  make  the  affidavit  required  by 
law  before  the  officer  commanding  in  the  branch  of  the  service  in  which 
the  party  is  engaged,  which  affidavit  shall  be  as  binding  in  law,  and  with 
like  penalties,  as  if  taken  before  the  register  or  receiver ;  and  upon  such 
affidavit  being  filed  with  the  register  by  the  wife  or  other  representative 
of  the  party,  the  same  shall  become  effective  from  the  date  of  such  filing, 
provided  the  application  and  affidavit  are  accompanied  by  the  fee  and 
commissions  as  required  by  law. 

13  Stat.  35;  R.  S.  2293.  Decisions  Sec.  Int.,  April  3,  1879  (6  Copp's  L.  O.  50). 
Decisions  Com.  G.  L.  O.,  Nov.  6,  1875  (2  Copp's  L.  O.  133);  July  3,  1876  (3  id.  69); 
Feb.  3,  1880  (6  id.  190).  Cir.  G.  L.  O.,  April  18,  1864  (Zab.  L.  L,  155);  Sept.  14, 
1868  {id.  158);  June  25,  1869  (Copp's  L.  L.  248). 

Sec.  220.  In  any  case  in  which  the  applicant  for  the  benefit  of  the 
homestead,  and- whose  family,  or  some  member  thereof,  is  residing  on 
the  land  which  he  desires  to  enter,  and  upon  which  a  bona-fide  improve- 
ment and  settlement  have  been  made,  is  prevented,  by  reason  of  distance, 
bodily  infirmity,  or  other  good  cause,  from  personal  attendance  at  the 
district  land-office,  it  may  be  lawful  for  him  to  make  the  affidavit  required 
by  law  before  the  clerk  of  the  court  for  the  county  in  which  the  applicant 
is  an  actual  resident,  and  to  transmit  the  same,  with  the'fee  and  commis- 
sions, to  the  register  and  receiver. 

13  Stat.  35;  18  id.  192;  R.  S.  2294.*  Decisions  Com.  G.  L.  O.,  March  31,  1874  (i 
Copp's  L.  O.  19) ;  May  7,  1874  (I  id.  139).  Cir.  G.  L.  O.  (Zab.  L.  L.  151) ;  April  18, 
1864  {id.  155);  Sept.  14,  1868  {id.  158);  April  21,  1870  (Copp's  L.  L.  226);  ^ril  4, 

1877  (4  Copp's  L.  O.  23);    May    18,   1877   {4  id,  51);  ,   1878   (5   id,    118). 

General  Cir.,  Sept.  I,  1879,  p.  11. 

Sec.  221.  The  register  of  the  land-office  shall  note  all  applications 
under  the  provisions  of  this  chapter,  on  the  tract-books  and  plats  of  his 
office,  and  keep  a'  register  of  all  such  entries,  and  make  return  thereof  to 
the  General  Land-Office,  together  with  the  proof  upon  which  they  have 
been  founded. 

12  Stat.  393;  R.  S.  2295.  Decisions  Sec.  Int.,  June  20,  1871  (i  Copp's  L.  O.  114) ; 
Sept.  16,  1874.  Decision  Com.  G.  L.  O.,  July  11,  187 1.  Cir.  G.  L.  O.,  Oct.  30,  1862 
(Zab.  L.  L.  147).     General  Cir.,  Sept,  i,  1879,  P*  'i* 

Sec.  222.  No  lands  acquired  under  the  provisions  of  this  chapter  shall 
in  any  event  become  liable  to  tlje  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor. 

12  Stat.  393;  R.  S.  2296.  Seymour  v.  Saunders,  4  Dillon,  C.  C.  437.  Russell  t;. 
Lowth,  21  Minn.  167;  Cheeny  v.  White,  5  Neb.  261;  Jones  z'.  Yorkman,  5  id.  265; 
Bellinger  v.  White,  5  id.  399;  McW^illiams  v.  Bridges,  7  ///.  419;  Moore  v.  Mcintosh, 
6  Kansas,  39;  Waters  v.  Voorhees,  14  id.  328;  Kirkaldie  v.  Larrabee,  31  Cal.  456; 


i 


PUBLIC  LAND  COMMISSION'S  CODIFICATION.  109 

Miller  v.  Little,  47  id.  348;  Chant  v.  Reynolds,  49  id.  213;  Fuller  v.  Hunt,  S.  C.  Iowa 
1877.  Cir.  G.  L.  O.,  Oct.  2,  1862  (2^b.  L.  L.  147,  151).  General  Cir.,  Sept.  i,  1879, 
p.  21. 

Sec.  223.  If,  at  any  time  after  the  filing  of  the  affidavit,  as  required  in 
section  twb  hundred  and  thirteen,  and  before  the  expiration  of  the  five 
years  mentioned  in  section  two  hundred  and  sixteen,  it  is  proved,  after 
due  notice  to  the  settler,  to  the  satisfaction  of  the  register  of  the  land- 
office,  that  the  person  having  filed  such  affidavit  has  actually  changed  his 
residence,  or  abandoned  the  land  for  more  than  six  months  at  any  time, 
then  and  in  that  event  the  land  so  entered  shall  revert  to  the  Govern- 
ment. 

12  Stat.  393;  18  id.  294;  19  id.  36;  R.  S.  2297.  Decisions  Sec.  Int.,  Oct.  16,  1870; 
April  18,  1871  (Copp's  L.  L.  254);  April  28,  1871  (i  Copp's  L.  O.  36);  June  2,  1871 
(Copp's  L.  L.  234));  June  11,  187 1  {id.  236);  June  20,  1871  (i  Copp*s  L.  O.  114); 
Aug.  14,  1872  (Copp's  L.  L.  258);  Oct.  23,  1872  {id.  254);  Dec.  10,  1872  {id.  258}; 
Dec.  9,  1874  (i  Copp's  L.  O.  148) ;  Dec.  11,  1874  (i  id.  148);  Feb.  3,  1875;  Aug.  5, 
1875  (2  Copp's  L.  O.  83);  Nov.  27,  1875  (2  id.  133) ;  Dec.  4,  1875  ('  '^'-  ^30  J  April 
II,  1876  (3^V/.  19);  May  8,  1876  (3  id.  2i) ;  Jan.  15, 1877  (3 /'</.  164);  May  14,  1878. 
Decisions  Com.  G.  L.  O.,  Dec.  18,  1867  (Zab.  L.  L.  162);  May  23,  1868  {id.  i66); 
Aug.  6,  i868  {id.  167);  Julyii,  1871;  March  ii,  1874  (i  Copp's  L.  O.  19);  April  15, 
1874  (I  id.  20);  July  25,  1874  (i  id.  92);  Dec.  15,  1874  (Copp's  L.  L.  251);  March 
27,  1875  (2  Copp's  L.  O.  34) ;  Dec.  8,  1875  (2  id.  148) ;  Feb.  7,  1876  (3  id.  3) ;  April 
13,  1876  (3  id.  19);  Oct.  18,  1876  (3  id.  142);  May  28,  1877  (4  id.  51) ;  July  6,  1877 
(4  id.  168);  Jan.  19,  1878  (6  id.  125) ;  Nov.  i,  1878  (5  id.  147) ;  June  7,  1879  (6  id. 
153)-  Cir.  G.  L.  O.,  Oct.  30,  1862  (Zab.  L.  L.  147,  151);  Sept.  14,  1868  {id.  158); 
June  25,  1869  (Copp's  L.  L.  248) ;  Aug.  15,  1872  (I  Copp's  L.  O.  28) ;  Nov.  15,  1873 
(Copp's  L.  L.  250) ;  July  9,  1874  {id.  259);  Jan.  5,  1875  («^-  261) ;  Jan.  8,  1878  (4 
Copp's  L.  O.  167).  General  Cir.,  Sept.  i,  1879,  p.  14.  Rule  27,  G.  L.  O.  Rep.  1877, 
p.  lOI. 

Sec.  224.  The  notices  of  contest  provided  by  law,  under  the  homestead 
laws,  shall  be  printed  in  some  newspaper  printed  in  the  county  where  the 
land  in  contest  lies;  and  if  no  newspaper  be  printed  in  such  county,  then 
in  the  newspaper  printed  in  the  county  nearest  to  such  land. 

20  Stat.  91.  Cir.  G.  L.  O.,  June  12,  1878  (5  Copp's  L.  O.  loi).  General  Cir.,  Sept. 
I,  1879,  P-  14. 

Sec.  225.  Before  final  proof  shall  be  submitted  by  any  person  claiming 
to  enter  agricultural  lands  under  the  laws  providing  for  homestead  entries, 
such  person  shall  file  with  the  register  of  the  proper  land-office  a  notice  of 
his  or  her  intention  to  make  such  proof,  stating  therein  the  description  of 
lahd|  to  be  entered,  and  the  names  of  the  witnesses  by  whom  the  necessary 
facts  will  be  established. 

20  Stat.  472.  Decisions  Com.  G.  L.  O.,  Aug.  i,  1879  (6  Copp's  L.  O.  93).  Cir.  G. 
L.  O.,  April  1$,  1879  (6  Copp's  L.  O.  45);  Jan.  17,  1880  (6  id.  191).  General  Cir., 
Sept.  I.,  1879,  P-  ^2* 

Sec  226.  Upon  tlie  filing  of  the  notice  required  by  the  preceding  sec- 
tion, the  register  shall  publish  a  notice  that  such  application  has  been 
made,  once  a  week  for  the  period  of  thirty  days,  in  a  newspaper  to  be  by 
him  designated  as  published  nearest  to  such  land,  and  he  shall  also  post 
such  notice  in  some  conspicuous  place  in  his  office  for  the  same  period. 
Such  notice  shall  contain  the  names  of  the  witnesses  as  stated  in  the  ap- 
plication. At  the  expiration  of  said  period  of  thirty  days,  the  claimant 
shall  be  entitled  to  make  proof  in  the  manner  provided  by  law.  The 
Secretary  of  the  Interior  shall  make  all  necessary  rules  for  giving  effect  to 
the  foregoing  provisions.  ^ 

20  Stat.  472.     General  Gr.  G.  L.  O.,  Sept.  i,  1879,  p.  12. 

Sec.  227.  When  a  homestead  claimant  shall  file  a  written  relinquish- 
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ment  of  his  claim  in  the  local  land-office,  the  land  covered  by  such  claim 

shall  be  held  open  to  settlement  and  entry  without  further  action  on  the 

part  of  the  Commissioner  of  the  General  Land-Office. 

21  Stat.  140.  Decisions  Sec.  Int.,  June  20, 1871  (i  Copp's  L.  O.  114) ;  Nov.  6,  1878 
(5  id.  165);  Sept.  27,  1879  (6  id.  107);  June  22,  i88o  (7  id.  66).  Decisions  Com.  G. 
L.  O.,  July  II,  1871 ;  March  27,  1875  ^2  Copp's  L.  O.  34) ;  Aug.  6,  1875  (2  id.  99); 
Aug.  12,  1875  (2  id.  99);  Oct.  18,  1876  (3  id.  114);  May  28,  1877  (4  id.  57);  Dec.  8, 
1877  .Cir.  G.  L.  O.,  June  25,  1869  (Copp's  L.  L.  248) ;  April  26,  1870  (fV/.  250) ;  June 
5,  1872  {id.  239) ;  Jan,  8,  1878  (4  Copp's  L.  O.  167');  May  25,  1880  (7  id.  52).  Gen- 
eral Cir.,  Sept.  I,  1879,  p.  14. 

Sec.  228.  In  all  cases  where  any  person  has  contested,  paid  the  land- 
office  fees,  and  procured  the  cancellation  of  any  homestead  entry,  he 
shall  be  notified  by  the  register  of  the  land-office  of  the  district  in  which 
such  land  is  situated  of  such  cancellation,  and  shall  be  allowed  thirty 
days  from  date  of  such  notice  to  enter  such  lands ;  and  the  register  shall 
be  entitled  to  a  fee  of  one  dollar  for  giving  such  notice,  to  be  paid  by  the 
contestant,  and  not  to  be  reported. 

21  Stat.  140,  141.  Decision  Sec.  Int.,  June  20,  1871  (i  Copp's  L.  O.  114).  Deci- 
sions Com.  G.  L.  O.,  July  11,  1871 ;  March  27,  1875  (2  Copp's  L.  O.  34).  Cir.  G.  L. 
O.,  April  26, 1870  (Copp's  L.  L.  250) ;  May  25, 1880  (7  Copp's  L.  O.  52}.  General  Cir., 
Sept.  I,  1879,  P-  *4- 

Sec.  229.  No  person  shall  be  permitted  to  acquire  title  to  more  than 
one  quarter-section  under  the  provisions  of  this  chapter. 

12  Stat.  393;  R.  S.  2298.  Decisions  Sec.  Int.,  May  19,  1874;  Feb.  27,  1875  (2 
Copp's  L.  O.  18);  Aug.  25,  1875  (2  id.  83);  Feb.  6,  1876  (i  id.  179) ;  April  4,  1876 
(3  id.  21);  Sept.  4,  1878.  Decisions  Com.  G.  L.  O.,  May  15,  1874  (i  Copp's  L.  O. 
35);  Sept.  26,  1874  (i  «V/.  99);  June  12,  1876  (3  id.  69);  Jan.  12,  1877  (4  id.  107); 
Dec.  5,  1878  (5  id.  147).  Cir.  G.  L.  O.,  Oct.  30,  1862  (Zab.  L.  L.  147,  151).  General 
Cir.,  Sept.  i,  1879,  p.  15. 

Sec.  230.  Nothing  contained  in  this  chapter  shall  be  so  construed  as  to 
impair  or  interfere  in  any  manner  with  existing  pre-emption  rights ;  and 
all  persons  who  may  have  filed  their  applications  for  a  pre-emption  right 
prior  to  the  twentieth  day  of  May,  eighteen  hundred  and  sixty- two,  shall 
be  entitled  to  all  the  privileges  of  this  chapter. 

12  Stat.  393;  R.  S.  2299.  Decisions  Sec.  Int.,  June  19,  1872;  Aug.  3,  1876  (3 
Copp's  L.  O.  122)  ;  Sept.  16,  1879  (6  id.  108).  Decisions  Com.  G.  L.  O.,  Feb.  5, 1873; 
Dec.  5,  1876  (3  Copp's  L.  O.  178).     Cir.  G.  L.  O.  (Zab.  L.  L.  151). 

Sec  231.  No  person  who  has  served,  or  may  hereafter  serve,  for  a 
period  not  less  than  fourteen  days  in  the  Army  or  Navy  of  the  ^United 
States,  either  regular  or  volunteer,  under  the  laws  thereof,  during  the 
existence  of  any  actual  war,  domestic  or  foreign,  shall  be  deprived  of  the 
benefits  of  this  chapter  on  account  of  not  having  attained  the  age  of 
twenty-one  years. 

12  Stat.  393  ;  R.  S.  2300.  Decisions  Com.  G.  L.  O.,  June  23,  1870  (7  Copp's  L.  O. 
25);  Sept.  26,  1874  (I  id.  99). 

Sec.  232.  Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent 
any  person  who  has  availed  himself  of  the  benefits  of  section  two  hundred 
and  twelve,  from  paying  the  minimum  price  for  the  quantity  of  land  so 
entered,  at  any  time  before  the  expiration  of  the  five  years,  and  obtaining 
a  patent  therefor  from  the  Government,  as  in  other  cases  directed  by  law, 
on  making  proof  of  settlement  and  cultivation  as  provided  by  law,  grant- 
ing pre-emption  rights. 

12  Stat.  393;  R.  S.  2301.  Perry  v.  Ashby,  5  Neb.  291.  Decisions  Sec*  Int.,  Nov.  3, 
1871  (Copp's  L.  L.  245);  Aug.  25,  1875  (2  Copp's  L.. O.  83);  June  i,  1874  (i  id.  35). 
Decisions  Com.  G.  L.  O.,  April  13,  1874  (Copp's  L.  L.  229);  April  19,  1874  (i  Copp's 
L.  O.  84);  May  15,  1874  (i  id.  35);  July  15,  1876  (3  id.  70);  Jan.  12,  1877  (4  id. 
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107);  (6  id.  153).     Cir.  G.  L.  O.,  Oct.  30,  1862  (Zab.  L.  L.  147,  151).     Gen- 
eral Cir.,  Sept.  i,  1879,  p.  15. 

Sec.  233.  No  distinction  shall  *be  made  in  the  construction  or  execu- 
tion of  this  chapter,  on  account  of  race  or  color ;  nor  shall  any  mineral 
lands  be  liable  to  entry  and  settlement  under  its  provisions. 

14  Stat.  67 ;  R.  S.  2302. 

Sec.  234.  [All  the  public  lands  in  the  Slates  of  Alabama,  Mississippi, 
Louisiana,  Arkansas,  and  Florida,  shall  be  disposed  of  in  no  other  manner 
than  according  to  the  terms  and  stipulations  contained  in  the  preceding  pro- 
visions of  this  chapter, — R.  S.  2303.] 

Section  two  thousand  three  hundred  and  three  of  the  Revised  Statutes 
of  the  United  States,  confining  the  disposal  of  the  public  lands  in  the 
States  of  Alabama,  Mississippi,  Louisiana,  Arkansas  and  Florida  to  the 
provisions  of  the  homestead  law  is  hereby  repealed :  Proinded,  That  the 
repeal  of  said  section  shall  not  have  the  effect  to  impair  the  right,  com- 
plete or  inchoate,  of  any  homestead  settler,  and  no  land  occupied  by  such 
settler  at  the  time  this  act  shall  take  effect,  shall  be  subject  to  entry,  pre- 
emption, or  sale:  And  provided.  That  the  public  lands  affected  by  this 
section,  shall  be  offered  at  public  sale,  as  soon  as  practicable  from  time 
to  time,  and  according  to  the  provisions  of  existing  law,  and  shall  not  be 
subject  to  private  entry  until  they  are  so  offered. 

14  Stat.  67 ;  19  id,  73,  377;  R.  S.  2303.  Decisions  Com.  G.  L.  O.,  June  12,  1877  (4 
Copp's  L.  O.  50).     Cir.  G.  L.  O.,  July  19,  1876  (3  Copp's  L.  O.  115). 

Sec.  235.  Every  private  soldier  and  officer  who  has  served  in  the  Army 
of  the  United  States  during  the  recent  rebellion,  for  ninety  days,  and  who 
was  honorably  discharged,  and  has  remained  loyal  to  the  Government, 
including  the  troops  mustered  into  the  service  of  the  United  States  by 
virtue  of  the  third  section  of  an  act  approved  February  thirteen,  eighteen 
hundred  and  sixty- two,  and  every  seaman,  marine,  and  officer  who  has 
served  in  the  Navy  of  the  United  States,  or  in  the  Marine  Corps,  during 
the  rebellion,  for  ninety  days,  and  who  was  honorably  discharged,  and 
has  remained  loval  to  the  Government,  shall,  on  compliance  with  the 
provisions  of  this  chapter,  as  hereinafter  modified,  be  entitled  to  enter 
upon  and  receive  patents  for  a  quantity  of  public  lands  not  exceeding  one 
hundred  and  sixty  acres,  or  one  quarter-section,  to  be  taken  in  compact 
form,  according  to  legal  subdivisions,  including  the  alternate  reserved  sec- 
tions of  public  lands  along  the  line  of  any  railroad  or  other  public  work, 
not  otherwise  reserved  or  appropriated,  and  other  lands  subject  to  entry 
under  the  homestead  laws  of  the  United  States;  but  such  homestead  set- 
tler shall  be»  allowed  six  months  after  locating  his  homestead,  and  filing 
his  declaratory  statement,  within  which  to  make  his  entry  and  commence 
his  settlement  and  improvement. 

17  Stat.  333;  R.  S.  2304.  Decisions  Sec.  Int.,  Aug.  25,  1874  (i  Copp's  L.  O.  99); 
Sept.  23,  1874  (i  id,  99);  April  6,  1876;  May  27,  1876  {3  Copp's  L.  O.  53);  Aug.  3, 
1876  (3  id.  122);  Nov.  27,  1876  (3  id,  164);  Jan.  9,  1877  (3  id,  164);  April  9,  1879; 
Jan.  3,  1880  (6  Copp's  L.  O.  190).  Decisions  Com.  G.  L.  O.,  Feb  5,  1873;  Nov.  10, 
1873  (Copp's  L.  L.  267);  Jan.  2,  1874  (i  Copp's  L.  O.  3);  April  14,  1874  (i  id,  20); 
Aug.  4,  1874;  Sept.  25,  1874  (Copp's  L.  L.  246);  Oct.  27,  1874;  Nov.  27,  1874  (\ 
Copp's  L.  O.  163);  Dec.  19,  1874  (Copp's  L.  L.  271);  April  8,  1875  (2  Copp's  L.  O. 
100);  April  17,  187s  (2  id,  35);  June  10,  1875  (3  id,  50);  May  17,  1876  (3  id,  70); 
Jan.  29,  1877;  July  25,  1877  (4  Copp's  L.  O.  107);  Nov.  9,  1878  (5  id.  131);  Dec.  2, 
1878  (5  id.  147).  Cir.  G.  L.  O.,  Aug.  9,  1870  (Copp's  L.  L.  273);  June  13,  1872  {id. 
263);  May  17,  1873  ('^-  273);  Sept.  4,  1876  (3  Copp's  L.  O.  115);  Jan.*8,  1878  (4  id. 
167).     General  Cir.,  Sept.  i,  1879,  p.  17.     Rule  25,  G.  L.  O.  Rep.  1877,  P-  ^oi. 

Sec.  236.  The  time  which  the  homestead  settler  has  served   in  the 
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Army,  Navy,  or  Marine  Corps  shall  be  deducted  from  the  time  heretofore 
required  to  perfect  title,  or  if  discharged  on  account  of  wounds  received 
or  disability  incurred  in  the  line  of  duty,  then  the  term  of  enlistment 
shall  be  deducted  from  the  time  heretofore  required  to  perfect  title,  with- 
out reference  to  the  length  of  time  he  may  have  served ;  but  no  patent 
shall  issue  to  any  homestead  settler  who  has  not  resided  upon,  improved, 
and  cultivated  his  homestead  for  a  period  of  at  least  one  year  after  he 
shall  have  commenced  his  improvements. 

17  Stat.  333;  R.  S.  2305.  Decisions  Sec.  Int.,  Dec.  1 1,  1874  (i  Copp's  L.  O.  148); 
April  9,  1879;  Jan.  3,  1880  (6  Copp's  L.  O.  190).  Decisions  Com.  G.  L.  O.,  April  14, 
1874  (i  Copp's  L.  O.  20);  Aug.  22,  1874  (I  id,  84);  Oct.  27,  1874;  Dec.  4,  1877  (4 
Copp's  L.  O.  146) ;  Nov.  9,  1878  {5  id.  131 ).  Cir.  G.  L.  O.,  June  13,  1872  (Copp's  L. 
L.  263) ;  July  15,  1872  [id.  275);  Feb.  3,  1873  {id,  276).  General  Cir.,  Sept.  i,  1879, 
p.  17. 

Sec.  237.  Every  person  entitled,  under  the  provisions  of  section  two 
hundred  and  thirty-five,  to  enter  a  homestead  who  may  have  heretofore 
entered,  under  the  homestead  laws,  a  quantity  of  land  less  than  one  hun- 
dred and  sixty  acres,  shall  be  permitted  to  enter  so  much  land  as,  when 
added  to  the  quantity  previously  entered,  shall  not  exceed  one  hundred 
and  sixty  acres. 

17  Stat.  333;  R.  S.  2306.  Decisions  Sec.  Int.,  Dec.  5,  1872  (Copp's  L.  L.  277); 
Aug.  25,  1874  (i  Copp's  L.  O.  99);  Sept  23,  1874  (i  id.  99J;  Feb.  27, 1875  (2  id.  18) ; 
Sept.  23,  1875  (2  id.  100) ;  April  4,  1876  (3  id.  21);  May  8,  1876  (3  id.  21);  May  17, 
1876  (3  id.  22) ;  May  27,  1876  (3  id,  53) ;  June  lo,  1876  (3  id.  5a) ;  July  10,  1876  (3  id. 
52);  Nov.  27,  1876  (3  id.  164);  Feb.  6,  1878  (4  id.  179);  April  9.  1879;  Sept.  18, 
1879  (6  Copp's  L.  O.  106);  Sept.  27,  1879  (6  id.  107) ;  Jan.  3,  1880  (6  id.  190);  March 
30,  1880  (7  id.  67).  Decisions  Com.  G.  L.  O.,  April  27,  1874  (i  Copp's  L.  O.  35); 
May  14,  1864  (I  id.  163);  Oct.  5,  1874  (i  id.  114);  Oct.  27,  1874;  Dec.  10,  1874  (i 
Copp's  L.  O.  163);  June  4,  1875  (2  id.  50);  July  17,  1875  (2  id.  82);  July  31,  1875; 
Sept.  27,  1875  (2  Copp's  L.  0. 99) ;  Nov.  9,  1878  (5  id.  131) ;  Dec.  2, 1878  (5  id.  147); 
Dec.  S,  1878  (5  id.  147) ;  Aug.  18,  1879  (6  id.  106) ;  June  4,  1880  ^7  id.  87).  Cir.  G. 
L.  O.,  June  13,  1872  (Copp's  L.  L.  263);  Feb.  5,  1873  (id.  276);  March  28,  1873  {id. 
277);  Nov.  3,  1873  ('^-  278);  Aug.  5,  1874  {id.  279);  May  22,  1876  (3  Copp's  L.  O. 

52);  May  17,  1877  (4  id.  37);  ,  1878  (5  id.  1 18).     General  Cir.,  Sept.  I,  1879, 

p.  19;  Sept.  I,  1879  (6 Copp's  L.  O.  106). 

Sec.  238.  In  case  of  the  death  of  any  person  who  would  be  entitled  to 

a  homestead  under  the  provisions  of  section  two  hundred  and  thirty-five, 

his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage,  then  his 

minor   orphan    children,  by  a  guardian   duly  appointed   and  officially 

accredited  at  the  Department  of  the  Interior,  shall  be  entitled  to  all  the 

benefits  enumerated  in  this  chapter,  subject  to  all  the  provisions  as  to 

settlement  and  improvements  therein  contained  ;  but  if  such  person  died 

during  his  term  of  enlistment,  the  whole  term  of  his  enlistment  shall  be 

deducted  from  the  time  heretofore  required  to  perfect  the  title. 

17  Stat.  333;  R.  S.  2307.  Jarvis  tr.  Hoflfman,  43  Cal.  314;  Chant  v.  Reynolds,  49 
id.  213;  Perry  v.  Ashby,  5  Neb.  291.  Decisions  Com.  G.  L.  O.,  April  13, 1864;  April 
14,  1874  (I  Copp's  L.  O.  20);  July  29,  1874  (Copp's  L.  L.  271);  Aug.  4,  1874;  Sept. 
25,  1874  (Copp's  L.  L.  246);  Nov.  27,  1874  (1  Copp's  L.  O.  163);  Dec.  15,  1874 
(Copp's  L.  L.  272);  July  31,  1875;  Jui^c  12,  1876  (3  Copp's  L.  O.  69);  Jan.  29,  1877; 
April  9,  1877  (4  Copp's  L.  O.  38);  Dec.  4,  1877  (4  id.  146);  Nov.  9, 1878  (5  fc/.  131); 
Dec.  5,  1878  (5  id.  147) ;  April  8,  1880  (7  id.  24).  Cir.  G.  L.  O.,  June  13, 1872  (Copp's 
L.  L.  263).     General  Cir.,  Sept.  i,  1879,  PP*  ^6>  20. 

Sec.  239.  Where  a  party  at  the  date  of  his  entry  of  a  tract  of  land 
under  the  homestead  laws,  or  subsequently  thereto,  was  actually  enlisted 
and  employed  in  the  Army  or  Navy  of  the  United  States,  his  services 
therein  shall,  in  the  administration  of  such  homestead  laws,  be  construed 
to  be  equivalent,  to  all  intents  and  purposes,  to  a  residence  for  the  same 
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length  of  time  upon  the  tract  so  entered.     And  if  his  entry 
cancelled  by  reason  of  his  absence  from  such  tract  while  in  the 
or  naval  service  of  the  United  States,  and  such  tract  has  not  been  c 
of,  his  entry  shall  be  restored  ;  but  if  such  tract  has  been  disposed  v 
party  may  enter  another  tract  subject  to  entry  under  the  homestead 
and  his  right  to  a  patent  therefor  may  be  determined  by  the  proofs  to 
ing  his  residence  and  cultivation  of  the  first  tract  and  his  absence  the 
from  in  such  service. 

17  Stat.  333;  R.  S.  2308.      Decisions  Sec.  Int.,  April  g,  1879.     Decisions  Com.  C 
L.  0.,  Feb.  3,  1880  (6  Copp's  L.  O.  190).      Qr.  G.  L.  O.,  June  13,  1872  (Copp's  L.  L, 

263). 

Sec.  240.  Every  soldier,  sailor,  marine,  officer,  or  other  person  coming 
within  the  provisions  of  section  two  hundred  and  thirty-five,  may,  as  well 
by  an  agent  as  in  person,  enter  upon  such  homestead  by  filing  a  declara- 
tory statement,  as  in  pre-emption  cases ;  but  such  claimant  in  person  shall 
within  the  time  prescribed  make  his  actual  entry,  commence  settlements 
and  improvements  on  the  same,  and  thereafter  fiilfiU  all  the  requirements 
of  law. 

17  Stat.  334;  R.  S.  2309.  Decisions  Sec.  Int.,  April  6,  1876;  May  17,  1876  (3 
Copp's  L.  O.  22);  May  27,  1876  (3  u/.  53);  Aug.  3,  1876  (3  id.  122);  April  19,  1879; 
Sept.  27,  1879  (6  Copp's  L.  O.  107).  Decisions  Com.  G.  L.  O.,  April  14, 1874  (i  Copp's 
L.  O.  25);  Aug.  14,  1874;  Nov.  27,  1874  (i  Copp's  L.  O.  163);  April  15,  1875  (2  id. 
34) ;  Jwly  3».  1875  ;  Jan.  29,  1877 ;  July  25,  1877  (4  Copp's  L.  O.  107) ;  Aug.  6,  1879 
(6  id.  93).  Cir.  G.  L.  O.,  June  13,  1872  (Copp's  L.  L.  263);  May  17,  1873  (^-  273); 
Aug.  5,  1877  (id.  279);  May  22,  1876  ^3  Copp's  L.  O.  52);  Sept.  14,  1876  (31V/.  115); 
May  17,  1877  (4  id.  37);  July  8,  1878  (4  id.  167).  General  Cir.,  Sept.  I.,  1879,  p.  19. 
Rules  24  and  25,  G.  L.  O.  Rep.  1877,  p.  loi. 

Sec.  241.  Any  Indian  bom  in  the  United  States,  who  is  the  head  of 
a  family,  or  who  has  arrived  at  the  age  of  twenty-one  years,  and  who  has 
abandoned,  or  may  hereafter  abandon,  his  tribal  relations,  shall,  on  mak- 
ing satisfactory  proof  of  such  abandonment,  under  rules  to  be  prescribed 
by  the  Secretary  of  the  Interior,  be  entitled  t(5  the  benefits  of  the  act 
entitled  **  An  act  to  secure  homesteads  to  actual  settlers  on  the  public 
domain,"  approved  May  twenty,  eighteen  hundred  and  sixty-two,  and  the 
acts  amendatory  thereof,  except  that  the  provisions  of  the  eighth  section 
of  said  act  shall  not  be  held  to  apply  to  entries  made  under  this  section. 
The  title  to  lands  acquired  by  any  Indian  under  this  section  shall  not  be 
subject  to  alienation  or  incumbrance,  either  by  voluntary  conveyance  or 
the  judgment,  decree,  or  order  of  any  court,  and  shall  remain  inalienable 
for  a  period  of  five  years  from  the  date  of  the  patent  issued  therefor. 
Any  such  Indian  shall  be  entitled  to  his  distributive  share  of  all  annuities, 
tribal  funds,  lands,  and  other  property,  the  same  as  though  he  had  main- 
tained his  tribal  relations ;  and  any  transfer,  alienation,  or  incumbrance 
of  any  interest  he  may  hold  or  claim  by  reason  of  his  former  tribal  rela- 
tions shall  be  void. 

18  Stat.  420.    Cir.  G.  L.  O.,  March  25,  1875  (Copp's  L.  L.  384).    General  Cir.,  Sept.. 
I,  1879,  p.  20. 

Sec.  242.  In  all  cases  in  which  Indians  have  heretofore  entered  public 
lands  under  the  homestead  law,  and  have  proceeded  in  accordance  with 
the  regulations  prescribed  by  the  Commissioner  of  the  General  Land- 
Office,  or  in  which  they  may  hereafter  be  allowed  to  so  enter  under  said 
regulations  prior  to  the  promulgation  of  regulations  to  be  established  by 
the  Secretary  of  the  Interior  under  the  preceding  section,  and  in  which 
the  conditions  prescribed  by  law  have  been  or  may  be  complied  with,  the 
entries  so  allowed  are  hereby  confirmed,  and  patents  shall  issue  thereon;. 
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subject,  however,  to  the  restrictions  and  limitations  contained  in  the  pre- 
ceding section  in  regard  to,  alienation  and  incumbrance. 

i8  Stat.  420.  Cir.  G.  L.  O.,  March  25,  1875  (Copp's  L.  L.  284).  General  Cir.,  Sept. 
I.  1879,  p.  20. 

Sec.  243.  Each  of  the  chiefs,  warriors,  and  heads  of  families  of  the 
Stockbridge  Munsee  tribes  of  Indians,  residing  in  the  county  of  Shawana, 
State  of  Wisconsin,  may,  under  the  direction  of  the  Secretary  of  the  In- 
terior, enter  a  homestead  and  become  entitled  to  all  the  benefits  of  this 
chapter,  free  from  any  fee  or  charge ;  and  any  part  of  their  present  reser- 
vation, which  is  abandoned  for  that  purpose,  may  be  sold,  under  the  di- 
rection of  the  Secretary  of  the  Interior,  and  the  proceeds  applied  for  the 
benefit  of  such  Indians  as  may  settle  on  homesteads,  to  aid  them  in  im- 
proving the  same.  ^ 

13  Stat.  562;  R.  S.  2310.  Decision  Sec.  Int.,  Feb.  11,  1870  (Copp's  L.  L.  283). 
Cir.^G.  L.  O.,  April  i,  1870  (Copp's  L.  L.  283). 

Sec.  244.  The  homestead  secured,  by  virtue  of  the  preceding  section, 
shall  not  be  subject  to  any  tax,  levy,  or  sale;  nor  shall  it  be  sold,  con- 
veyed, mortgaged,  or  in  any  manner  incumbered,  except  upon  the  decree 
of  the  district  court  of  the  United  States,  as  provided  in  the  following 
section. 

13  Stat.  562;  R.  S.  231 1. 

Sec.  245.  Whenever  any  of  the  chiefs,  warriors,  or  heads  of  families  of 
the  tribes  mentioned  in  section  two  hundred  and  forty-three,  having  filed 
with  the  clerk  of  the  district  court  of  the  United  States  a  declaration  of 
his  intention  to  become  a  citizen  of  the  United  States,  and  to  dissolve  all 
relations  with  any  Indian'  tribe,  two  years  previous  thereto,  appears  in 
such  court,  and  proves  to  the  satisfaction  thereof,  by  the  testimony  of 
two  citizens,  that  for  five  years  last  past  he  has  adopted  the  habits  of 
civilized  life;  that  he  has  maintained  himself  and  family  by  his  own  in- 
dustry ;  that  he  reads  aAd  speaks  the  English  language ;  that  he  is  well 
disposed  to  become  a  peaceable  and  orderly  citizen;  and  that  he  has 
sufficient  capacity  to  manage  his  own  affairs;  the  court  may  enter  a  decree 
admitting  him  to  all  the  rights  of  a  citizen  of  the  United  States,  and 
thenceforth  he'  shall  be  no  longer  held  or  treated  as  a  member  of  any 
Indian  tribe,  but  shall  be  entitled  to  all  the  rights  and  privileges,  and  be 
subject  to  all  the  duties  and  liabilities  to  taxation  of  other  citizens  of  the 
United  States.  But  nothing  herein  contained  shall  be  construed  to  de- 
prive such  chiefs,  warriors,  or  heads  of  families,  of  annuities  to  which  they 
are  or  may  be  entitled. 

13  Stat.  562;  R.  S.  2312.  Decision  Sec.  Int.,  Feb.  11,  1870  (Copp's  L.  L.  283). 
Decision  Com.  G.  L.  O.,  April  i,  1870  (Copp's  L.  L.  283). 

Sec.  246.  The  unoccupied  lands  in  the  reservation  made  for  the  Ottawa 
jind  Chippewa  Indians,  of  Michigan,  by  the  treaty  of  July  thirty-one, 
eighteen  hundred  and  fifty-five,  shall  be  open  to  homestead  entry  for  six 
months  from  the  tenth  day  of  June,  eighteen  hundred  and  seventy-two, 
by  Indians  only  of  those  tribes,  who  have  not  made  selections  or  purchases 
under  the  treaty,  including  such  members  of  the  tribes  as  have  become 
of  age  since  the  expiration  of  the  ten  years  named  in  the  treaty ;  and 
every  Indian  so  entitled  shall  be  permitted  to  make  his  homestead  entry, 
at  the  local  land-ofllice,  within  such  six  months,  of  not  exceeding  one 
hundred  and  sixty  acres,  or  one  quarter-section  of  minimum,  or  eighty 
acres  of  double-minimum  land,  on  making  proper  proof  of  his  right, 
under  such  rules  as  may  be  prescribed  by  the  Secretary  of  the  Interior. 
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17  Stat.  381 ;  18  id,  516;  19  «/.  55;  R.  S.  2313. 

Sec.  247.  The  collector  of  customs  for  the  district  in  which  such  land 
is  situated,  is  authorized,  and  it  is  made  his  duty,  to  select  for  such 
minor  children  as  would  be  entitled,  under  the  preceding  section,  as  the 
heirs  of  any  Indian. 

17  Stat.  381 ;  18  id.  516;  19  id.  55 ;  R.  S.  2314. 

Sec.  248.  All  actual,  permanent,  bona-fide  settlers  on  any  of  such  lands 
who  settled  prior  to  the  first  day  of  January,  eighteen  hundred  and 
seventy- two,  shall  be  entitled  to  enter  either  under  the  homestead  laws  or 
to  pay  for  at  the  minimum  or  double-minimum  price,  as  the  case  may  be, 
not  exceeding  one  hundred  and  sixty  acres  of  the  former  or  eighty  acres 
of  the  latter  class  of  land,  on  making  proof  of  his  settlement  and  continued 
residence  before  the  expiration  of  six  months  from  the  tenth  day  of  June, 
eighteen  hundred  and  seventy-two. 

17  Stat.  381 ;  18  id.  516;   19  id.  55 ;  R.  S.  2315. 

Sec.  249.  All  selections  of  such  lands  by  Indians  heretofore  made  and 
regularly  reported  and  recognized  as  valid  and  proper  by  the  Secretary  of 
the  Interior  and  Commissioner  of  Indian  Affairs  shall  be  patented  to  the 
respective  Indians  making  the  same ;  and  all  sales  heretofore  made  and 
reported,  where  the  same  are  regular  and  not  in  conflict  with  such  selec- 
tions or  with  any  other  valid  adverse  right,  except  of  the  United  States, 
are  confirmed,  and  patents  shall  issue  thereon  as  in  other  cases  according 
to  law. 

17.  Stat.  381;  18  id.  516;   19  id.  55;  R.  S.  2316. 

Sec.  250.  Every  person  having  a  homestead  on  the"  public  domain, 

under  the  provisions  of  this  chapter,  who,  at  the  end  of  the  third  year  of 

his  residence  thereon,  shall  have  had  under  cultivation,  for  two  years,  one 

acre  of  timber,  the  trees  thereon  not  being  more  than  twelve  feet  apart 

each  way,  and  in  a  good,  thrifty  condition,  for  each  and  every  sixteen 

acres  of  such  homestead,  shall,  upon  due  proof  of  the  fact  by  two  credible 

witnesses,  receive  his  patent  for  such  homestead. 

17  Slat.  606;  18  id.  21,  481,  516;  19  id.  54;  R.  S.  2317.  Cir.  G.  L.  O.,  Oct.  30, 
1873  (Copp's  L.  L.  646). 

Sec  251.  From  and  after  March  three,  eighteen  hundred  and  seventy- 
nine,  the  even  sections  within  the  limits  of  any  grant  of  public  lands  to 
any  railroad  company,  or  to  any  military-road  company,  or  to  any  State 
in  aid  of  any  railroad  or  military-road,  shall  be  open  to  settlers  under  the 
homestead  laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  set- 
tler; and  any  person  who  has,  under  existing  laws,  taken  a  homestead  on 
any  even  section  within  the  limits  of  any  railroad  or  mililary-road  land 
grant,  and  who,  by  existing  laws,  shall  have  been  restricted  to  eighty 
acres,  may  enter  under  the  homestead  laws  an  additional  eighty  acres 
adjoining  the  land  embraced  in  his  original  entry,  if  such  additional  land 
be  subject  to  entry ;  or,  if  such  person  so  elect,  he  may  surrender  his 
entry  to  the  United  States  for  cancellation,  and  thereupon  be  entitled  to 
enter  lands  under  the  homestead  laws  the  same  as  if  the  surrendered  entry 
had  not  been  made.  And  any  person  so  making  additional  entry  of 
eighty  acres,  or  new  entry  after  the  surrender  and  cancellation  of  his 
original  entry,  shall  be  permitted  so  to  do  without  payment  of  fees  and 
commissions ;  and  the  residence  and  cultivation  of  such  person  upon  and 
of  the  land  embraced  in  his  original  entry  shall  be  considered  residence 
and  cultivation  for  the  same  length  of  time  upon  and  of  the  land  embraced 
in  his  additional  or  new  entry,  and  shall  be  deducted  from  the  five  years' 
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residence  and  cultivation  required  by  law :  Provided^  That  in  no  case 
shall  patent  issue  upon  an  additional  or  new  homestead  entry  under  this 
section  until  the  person  has  actually,  and  in  conformity  with  the  home- 
stead laws,  occupied,  resided  upon,  and  cultivated  the  land  embraced 
therein  at  least  one  year. 

20  Stat.  472.  Decisions  Sec.  Int.,  Sept.  23,  1875  (^  Copp's  L.  O.  100);  Sept.  27, 
1879  (6  id,  107).  decisions  Com.  G.  L.  O.,  July  30,  1879  (6  Copp's  L.  O.  106);  April 
22,  1880  (7  id,  125^.  Cir.  G.  L.  O.,  March  24,  1879  {^6  Copp's  L.  O.  28);  May  21, 
1879  (6  id,  138);  Sept.  20,  1879  (6  ^'  i^)*     General  Cir.,  Sept.  I.  1879,  pp.  10,  15. 

Sec.  252.  Persons  who  have  heretofore  under  any  of  the  homestead 
laws  entered  lands  properly  subject  to  such  entry,  or  persons  to  whom  the 
right  of  those  having  so  entered  for  homesteads  may  have  been  attempted 
to  be  transferred  by  bona-fide  instrument  in  writing,  may  entitle  them- 
selves to  said  lands  by  paying  the  Government  price  therefor,  and  in  no 
case  less  than  one  dollar  and  twenty-five  cents  per  acre,  and  the  amount 
heretofore  paid  the  Government  upon  said  lands  shall  be  taken  as  part 
payment  of  said  price  :  Provided,  This  shall  in  no  wise  interfere  with  the 
rights  or  claims  of  others  who  may  have  subsequently  entered  such  lands 
under  the  homestead  laws. 

21  Stat.  237,  238.  Decision  Sec.  Int.,  Sept.  23,  1875  (2  Copp's  L.  O.  xoo).  Decision 
Com.  G.  L.  O.  (6  Copp's  L.  O.  189).    Cir.  G.  L.  O.,  July  17,  1880  (7  Copp's  L.  O.  89). 

Sec.  253.  All  homestead  entries,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  public  lands,  made  in  good  faith,  by  actual 
settlers,  upon  tracts  of  land  of  not  more  than  one  hundred  and  sixty 
acres  each,  within  the  limits  of  any  land  grant,  prior  to  the  time  when 
notice  of  the  withdrawal  of  the  lands  embraced  in  such  grant  was  received 
at  the  local  land  office  of  the  district  in  which  such  lands  are  situated,  or 
after  their  restoration  to  market  by  order  of  the  General  Land  Office, 
and  where  the  homestead  laws  have  been  complied  with,  and  proper 
proofs  thereof  have  been  made  by  the  parties  holding  such  tracts  or  par- 
cels, they  shall  be  confirmed,  and  patents  for  the  same  shall  issue  to  the 
parties  entitled  thereto. 

19  Stat.  35,  36.  Op.  Att.  Gen.  Aug.  4,  1876,  in  manuscript.  Cir.  G.  L.  O.,  Aug.  14, 
1876  (3  Copp's  L.  O.  119). 

Sec.  254.  When  at  the  time  of  such  withdrawal,  as  stated  in  the  pre- 
ceding section,  valid  homestead  claims  existed  upon  any  lands  within  the 
limits  of  any  such  grants  which  afterwards  were  abandoned,  and,  under 
the  decisions  and  rulings  of  the  I^nd  Department,  were  re-entered  by 
homestead  claimants  who  have  complied  with  the  laws  governing  home- 
stead entries,  and  shall  make  the  proper*proofs  required  under  such  laws, 
such  entries  shall  be  deemed  valid,  and  patents  shall  issue  therefor  to  the 
person  entitled  thereto. 

19  Stat.  35,  36.     Decision  Sec.  Int.,  April  28.  1871  (i  Copp's  L.  O.  36). 

Sec.  255.  All  such  homestead  entries  which  may  have  been  made  by 
permission  of  the  Land  Department,  or  in  pursuance  of  the  rules  and 
instructions  thereof,  within  the  limits  of  any  land  grant  at  a  time  subse- 
quent to  expiration  of  such  grant,  shall  be  deemed  valid,  and  a  compli- 
ance with  the  laws  and  the  making  of  the  proof  required  shall  entitle  the 
holder  of  such  a  claim  to  a  patent-  therefor. 

19  Sut.  35,  36. 

Note. — See  section  210  for  authority  of  homestead  claimants  to  convey  lands  for 
church,  cemetery,  and  school  purposes,  and  for  right  of  way  for  railroads. 
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CHAPTER  1X.-TIMBER  AND  TIMBER  CULTURE. 


Sec. 

256.  Timber  on  mineral  lands  may  be  taken 

for  certain  purposes.  Permission  to 
take  not  extended  to  railroad  com- 
panies. 

257.  Duty  of  register  and  receiver  to  report 

unauthorized  taking. 

258.  Penalty  for  unauthorized  taking. 

259.  Timber  and  stone  lands  in  California, 

Oregon,  etc.,  to  be  sold. 

260.  Application     for     purchase.       False 

swearing. 

261.  Publication  of  application.     Facts  to 

be  proved.     Objections  to  patent. 

262.  Cutting  timber  unlawfully ;  penalty. 

263.  Certain  prosecutions,  relief  from. 

264.  Repeals. 

265.  Live-oak  and  red-cedar  lands. 

266.  Selection   of  live-oak  and   red-cedar 

tracts. 

267.  Protection  of  live-oak  and  red-cedar 

timber. 

268.  Cutting  or  destruction  of  live-oak  or 

red-cedar;  penalty. 

269.  Vessels  employed  in  carrying  away 

live-oak  and  red-cedar ;  forfeiture  of. 

270.  Clearance  of  vessels ;  laden  with  live- 

oak  ;  prosecution  of  depredators. 

271.  Secretary  of  Navy  to  ascertain  what 

reserved  lands  not  required  for  naval 
purposes. 

272.  Lands  not  required,  to  be  certified  to 

Secretary  of  Interior  and  thereafter 
to  be  subject  to  entry  and  sale.  Pref- 


Scc. 

erence  right  of  purchase  for  certain 
parties. 

273.  Cutting  or  injuring  trees  on  lands  of 

United  States  reserved  or  purchased 
for  public  uses ;  puiushment. 

274.  Authority  to  condone  trespasses  com- 

mitted prior  to  March  I,  1879. 

275.  Timber-culture   entries.      Patents    to 

issue  for  lands  cultivated  in  timber  at 
expiration  of  eight  years.  Only  one- 
quarter  of  a  section  to  be  entered, 
and  but  one  entry  allowed. 

276.  Oath  on  application  for  entry. 

277.  Number  of  acres  to  be  broken   and 

planted  annually.  Time  extended 
in  case  of  destruction  by  grasshop- 
pers or  drought. 

278.  Proof  of  cultivation,  final  certificate, 

and  patent. 

279.  Right  to  be  forfeited  on  failure  to  com- 

ply with  the  law. 

280.  Land  not  liable  for  prior  debts. 

281.  Commissioner    to    make  regulations. 

Fees  of  registers  and  receivers. 

282.  False  oath  constitutes  perjury. 

283.  Entries  under  former  laws,  how  per- 

fected 

284.  Publication  of  notice  of  contest. 

285.  Lands  relinquished  by  timber-culture 

claimants,  subject  to  re-entry  at  once. 
286^  Contestants  of  timber-culture  entries 
allowed  thirty  days  after  notice  of 
cancellation  to  make  entry. 


Sec.  256.  All  citizens  of  the  United  States  and  other  persons,  bona- 
fide  residents  of  the  State  of  Colorado  or  Nevada,  or  either  of  the  Ter- 
ritories of  New  Mexico,  Arizona,  Utah,  Wyoming,  Dakota,  Idaho,  or 
Montana,  and  all  other  mineral^  districts  of  the  United  States,  shall  be, 
and  are  hereby,  authorized  and  permitted  to  fell  and  remove,  for  build- 
ing, agricultural,  mining,  or  other  domestic  purposes,  any  timbner  or  other 
trees  growing  or  being  on  the  public  lands,  said  lands  being  mineral,  and 
not  subject  to  entry  under  existing  laws  of  the  United  States,  except  for 
mineral  entry,  in  either  of  said  States,  Territories,  or  districts  of  which 
such  citizens  or  persons  may  be  at  the  time  bona-6de  residents,  subject  to 
such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe 
for  the  protection  of  the  timber  and  of  the  undergrowth  growing  upon 
such  lands,  and  for  other  purposes :  Provided^  That  the  foregoing  pro- 
visions shall  not  extend  to  railroad  corporations. 

20  Stat.  88.  U.  S.  V.  Nelson,  5  Saw.,  C.  C.  68.  i  Op.  Att.  Gen.  471,  475.  Rogers 
V.  Soggs,  22  Cal.  444.    Cir.  G.  L.  O.,  Aug.  15,  1878  (6  Copp's  L.  O.  21). 

Sec.  257.  It  shall  be  the  duty  of  the  register  and  the  receiver  of  any  local 
land  office  in  whose  district  any  mineral  land  may  be  situated  to  ascertain 
from  time  to  time  whether  any  timber  is  being  cut  or  used  upon  any  such 
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lands,  except  for  the  purposes  authorized  in  the  preceding  section,  within 
their  respective  land  districts ;  and,  if  so,  they  shall  immediately  notify 
the  Commissioner  of  the  General  Land-Office  of  that  fact ;  and  all  nec- 
essary expenses  incurred  in  making  such  proper  examinations  shall  be 
paid  and  allowed  such  register  and  receiver  in  making  up  their  next  quar- 
terly accounts. 
20  Stat.  88.     Cir.  G.  L.  O.,  Aug.  15,  1878  (6  Copp's  L.  O.  21). 

Sec.  258.  Any  person  or  persons,  who  shall  violate  the  provisions  of 
the  two  next  preceding  sections,  or  any  rules  and  regulations  in  pursuance 
thereof  made  by  the  Secretary  of  the  Interior,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction,  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  and  to  which  may  be  added  imprisonment 
for  any  term  not  exceeding  six  months. 

20  Stat.  89.  Cotton  v.  U.  S.,  11  How.  229 ;  Hutchins  v.  King,  i  Wall.  53 ;  Schulcn- 
berg  V,  Harriman,  21  id.  44.  U.  S.  v.  Nelson,  5  Saw.,  C.  C.  68.  i  Op.  Att.  Gen.  194, 
471,  475.     Cir.  G.  L.  O.,  Aug.  15,  1878  (6  Copp's  L.  O.  21). 

Sec.  259.  Surveyed  public  lands  of  the  United  States  within  the  States 
of  California,  Oregon  and  Nevada,  and  in  Washington  Territory,  not  in- 
cluded within  military,  Indian,  or  other  reservations  of  the  United  States, 
valuable  chiefly  for  timber,  but  unfit  for  cultivation,  and  which  have  not 
been  offered  at  public  sale  according  to  law,  may  be  sold  to  citizens  of 
the  United  States,  or  persons  who  have  declared  their  intention  to  become 
such,  in  quantities  not  exceeding  one  hundred  and  sixty  acres  to  any  one 
person  or  association  of  persons,  at  the  minimum  price  of  two  dollars  and 
fifty  cents  per  acre  ;  and  lands  valuable  chiefly  for  stone  may  be  sold  on 
the  same  terms  as  timber  lands :  Provided^  That  nothing  herein  contained 
shall  defeat  or  impair  any  bona-fide  claim  under  any  law  of  the  United 
States,  or  authorize  the  sale  of  any  mining  claim,  or  the  improvements  of 
any  bona-fide  settler,  or  lands  containing  gold,  silver,  cinnabar,  copper, 
or  coal,  or  lands  selected  by  the  said  States  under  any  law  of  the  United 
States  donating  lands  for  internal  improvements,  education,  or  other  pur- 
poses :  And  provided  further,  That  none  of  the  rights  conferred  by  the 
act  approved  July  twenty-sixth,  eighteen  hundred  and  sixty-six,  entitled, 
"An  act  granting  the  right  of  way  to  ditch  and  canal  owners  over  the 
public  lands,  and  for  other  purposes,'*  shall  be  abrogated  by  this  act  \  and 
all  patents  granted  shall  be  subject  to  any  vested  and  accrued  water  rights, 
or  rights  to  ditches  and  reservoirs  used  in  connection  with  such  water 
rights,  as  may  have  been  acquired  under  and  by  the  provisions  of  said 
act ;  and  such  rights  shall  be  expressly  r^erved  in  any  patent  issued  under 
this  act. 

14  Stat.  251 ;  20  id.  89;  R.  S.  2339,  2340,  2341.  McFarland  v.  Gulbertsoh,  2  Ncv. 
280;  Peck  V.  Brown,  5  id.  81 ;  Eureka  Mg.  Co.  v.  Way,  11  id.  171.  Decision  Com. 
G.  L.  O.,  June  6,  1874  (i  Copp's  L.  O.  58).  Cir.  G.  L.  O.,  May  i,  1880  (7  Copp's  L. 
O.  263. 

Sec.  260.  Any  person  desiring  to  avail  himself  of  the  provisions  of  this 
act  shall  file  with  the  register  of  the  proper  district  a  written  statement  in 
duplicate,  one  of  which  is  to  be  transmitted  to  the  General  Land-Office, 
designating  by  legal  subdivisions  the  particular  tract  of  land  he  desires  to 
purchase,  setting  forth  that  the  same  is  unfit  for  cultivation,  and  valuable 
chiefly  for  its  timber  or.  stone ;  that  it  is  uninhabited ;  contains  no  mining 
or  other  improvements,  except  for  ditch  or  canal  purposes,  where  any  such 
do  exist,  save  such  as  were  made  by  or  belong  to  the  applicant;  nor,  as 
deponent  verily  believes,  any  valuable  deposit  of  gold,  silver,  cinnabar, 
copper,  or  coal ;  that  deponent  has  made  no  other  application  under  this 
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act;  that  he  does  hot  apply  to  purchase  the  same  on  speculation,  but  in 
good  faith  to  appropriate  it  to  his  own  exclusive  use  and  benefit ;  and 
that  he  has  not,  directly  or  indirectly,  made  any  agreement  or  contract, 
in  any  way  or  manner,  with  any  person  or  persons  whatsoever,  by  which 
the  title  which  he  might  acquire  from  the  Government  of  the  United 
States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  ex- 
cept himself;  which  statement  must  be  verified  by  the  oath  of  the  appli- 
cant before  the  register  or  the  receiver  of  the  land-office  within  the  dis- 
trict where  the  land  is  situated ;  and  if  any  person  taking  such  oath  shall 
swear  falsely  in  the  premises,  he  shall  be  subject  to  all  the  pains  and 
penalties  of  perjury,  and  shall  forfeit  the  money  which  he  may  have  paid 
for  said  lands,  and  all  right  and  title  to  the  same ;  and  any  grant  or  con- 
veyance which  he  may  have  made,  except  in  the  hands  of  bona-fide  pur- 
chasers, shall  be  null  and  void. 

20  Stat.  89.    Cir.  G.  L.  O.,  May  i,  1880  (7  Copp's  L.  O.  26). 

Sec.  261.  Upon  the  filing  of  said  statement,  as  provided  in  the  pre- 
ceding section,  the  register  of  the  land  office  shall  post  a  notice  of  such 
application,  embracing  a  description  of  the  land  by  legal  subdivisions,  in 
his  office,  for  a  period  of  sixty  days,  and  shall  furnish  the  applicant  a 
copy  of  the  same  for  publication,  at  the  expense  of  such  applicant,  in  a 
newspaper  published  nearest  the  location  of  the  premises,  for  a  like  period 
of  time ;  and  after  the  expiration  of  said  sixty  days,  if  no  adverse  claim 
shall  have  been  filed,  the  person  desiring  to  purchase  shall  furnish  to  the 
register  of  the  land-office  satisfactory  evidence,  first,  that  said  notice  of 
the  application  prepared  by  the  register  as  aforesaid  was  duly  published 
in  a  newspaper  as  herein  required ;  secondly,  that  the  land  is  of  the  char- 
acter contemplated  in  this  act,  unoccupied  and  without  improvements, 
other  than  those  excepted,  either  mining  or  agricultural,  and  that  it  ap- 
parently contains  no  valuable  deposits  of  gold,  silver,  cinnabar,  copper, 
or  coal ;  and  upon  payment  to  the  proper  officer  of  the  purchase  money 
of  said  land,  together  with  the  fees  of  the  register  and  the  receiver,  as 
provided  for  in  case  of  mining  claims  in  the  one  hundred  and  thirty- 
seventh  section,  the  applicant  may  be  permitted  to  enter  said  tract,  and, 
on  the  transmission  to  the  General  Land-Office  of  the  papers  and  testi- 
mony in  the  case,  a  patent  shall  "issue  thereon :  Provided^  That  any  per- 
son having  a  valid  claim  to  any  portion  of  the  land  may  object,  in  writ- 
ing, to  the  issuance  of  a  patent  to  lands  so  held  by  him,  stating  the  nature 
of  his  claim  thereto;  and  evidence  shall  be  taken,  and  the  merits  of  said 
objection  shall  be  determined  by  the  officers  of  the  land-office,  subject  to 
appeal,  as  in  other  land  cases.  Effect  shall  be  given  to  the  foregoing 
provisions  of  this  act  by  regulations  to  be  prescribed  by  the  Commis- 
sioner of  the  General  Land-Office. 

17  Stat.  95;  20  id,  89.  R.  S.  2238.  McFarland  v,  Culbertson,  2  Nev.  280;  Peck  v. 
Brown,  5  id.  81.     Cir.  G.  L.  O.,  May  i,  1880  (7  Copp's  L.  O.  26). 

Sec.  262.  After  the  passage  of  this  act  it  shall  be  unlawful  to  cut,  or 
cause  or  procure  to  be  cut,  or  wantonly  destroy,  any  timber  growing  on 
any  lands  of  the  United  States,  in  said  States  and  Territory,  or  remove, 
or  cause  to  be  removed,  any  timber  from  said  public  lands,  with  intent  to 
export  or  dispose  of  the  same ;  and  no  owner,  master,  or  consignee  of 
any  vessel,  or  owner,  director,  or  agent  of  any  railroad,  shall  knowingly 
transport  the  same,  or  any  lumber  manufactured  therefrom ;  and  any 
person  violating  the  provisions  of  this  section  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  fined  for  every  such  offense  a  sum 
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not  less  than  one  hundred  nor  more  than  one  thousand  dollars :  Provided, 

That  nothing  herein  contained  shall  prevent  any  miner  or  agriculturist 

from  clearing  his  land  in  the-  ordinary  working  of  his  mining  claim,  or 

preparing  his  farm  for  tillage,   or  from  taking  the  timber  necessary  to 

support  his  improvements,  or  the  taking  of  timber  for  the  use  of  the 

United  States;  and  the  penalties  herein  provided  shall  not  take  effect 

until  ninety  days  after  the  passage  of  this  act. 

20  Stat.  90.  Cotton  v,  U.  S.,  11  How.  229.  U.  S.  v.  McEntee,  U.  S.  Dist.  Ct.  Minn., 
Oct.  1877.  Decision  Com.  G.  L.  O.,  Dec.  11,  1878  (6  Copp's  L.  O.  76).  Cir.  G.  L. 
O.,  Aug.  15,  1878  (6  Copp*s  L.  O.  21) ;  May  i,  1880  (7  id.  26). 

Sec.  263.  Any  person  prosecuted  in  said  States  and  Territory  for  vio- 
lating section  two  hundred  and  sixty-eight,  who  is  not  prosecuted  for 
cutting  timber  for  export  from  the  United  States,  may  be  relieved  from 
further  prosecution  and  liability  therefor  upon  payment,  into  the  court 
wherein  said  action  is  pending,  of  the  sum  of  two  dollars  and  fifty  cents 
per  acre  for  all  lands  on  which  he  shall  have  cut,  or  caused  to  be  cut 
timber,  or  removed  or  caused  to  be  removed  the  same :  Provided,  That 
nothing  contained  in  this  section  shall  be  construed  as  granting  to  the 
person  hereby  relieved  the  title  to  said  lands  for  said  payment ;  but  he 
shall  have  the  right  to  purchase  the  same  upon  the  ^me  terms  and  con- 
ditions as  other  persons,  as  provided  hereinbefore  in  this  act :  And  further 
1>rovided,  That  all  moneys  collected  under  this  act  shall  be  covered  into 
the  Treasury  of  the  United  States.  And  section  four  thousand  seven 
hundred  and  fifty-one  of  the  Revised  Statutes  is  hereby  repealed,  so  far 
as  it  relates  to  the  States  and  Territory  herein  named. 

20  Stat.  90,  91.  U.  S.  v.  Nelson,  5  Saw.,  C.  C.  68.  Cir.  G.  L.  O.,  Aug.  15,  1878  (6 
Copp's  L.  O.  21). 

Sec.  264.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
the  five  preceding  sections  are  repealed. 
20  Stat.  90,  91.' 

Sec.  265.  The  Secretary  of  the  Navy  is  authorized,  under  the  direction 
of  the  President,  to  cause  such  vacant  and  unappropriated  lands  of  the 
United  States  as  produce  the  live-oak  and  red-cedar  timbers  to  be  ex- 
plored, and  selection  to  be  made  of  such  tracts  or  portions  thereof,  where 
the  principal  growth  is  of  either  of  suclr  timbers,  as  in  his  judgment  may 
be  necessary  to  furnish  for  the  Navy  a  sufficient  supply  of  the  same. 

3  Stat.  347, 607 ;  4  id.  242 ;  R.  S.  2458.  U.  S.  v.  Bri^s,  9  How.  351.  Cir.  G.  L. 
O.,  Aug.  8,  1831  (2  Laws,  Instructions,  and  Opinions,  455). 

Sec.  266.  The  President  is  authorized  to  appoint  surveyors  of  public 
lands,  who  shall  perform  the  duties  prescribed  in  the  preceding  section, 
and  report  to  him  the  tracts  by  them  selected,  with  the  boundaries  ascer- 
tained and  accurately  designated  by  actual  survey  or  water-courses ;  and 
the  tracts  of  land  thus  selected  with  the  approbation  of  the  President  shall 
be  reserved,  unless  otherwise  directed  by  law,  from  any  future  sale  of  the 
public  lands,  and  be  appropriated  to  the  sole  purpose  of  supplying  timber 
for  the  Navy  of  the  United  States ;  but  nothing  in  this  section  contained 
shall  be  construed  to  prejudice  the  prior  rights  of  any  person  claiming 
lands,  which  may  be  reserved  in  the  manner  herein  provided. 

3  Stat.  347;  R.  S.  2459.  U.  S.  v.  Briggs,  9  How.  351.  2  Op.  Att.  Gen.  524.  Cir. 
G.  L.  O.,  Aug.  8,  1 83 1  (2  Laws,  Instructions,  and  Opinions,  455. 

Sec.  26J.  The  President  is  authorized  to  employ  so  much  of  the  land 
and  naval  forces  of  the  United  States  as  may  be  necessary  effectually  to 
prevent  the  felling,  cutting  down,  or  other  destruction  of  the  timber  of 


PUBLIC  LAND  COMMISSION'S  CODIFICATION.  121 

the  United  States  in  Florida,  and  to  prevent  the  transportation  or  carry- 
ing away  any  such  timber  as  may  be  already  felled  or  cut  down  ;  and  to 
take  such  other  and  further  measures  as  may  be  deemed  advisable  for  the 
preservation  of  the  timber  of  the  United  States  in  Florida. 

3  Stat.  651 ;  R.  S.  2460.     Schulenberg  v.  Harriman,  21  Wall.  44. 

Sec.  268.  If  any  person  shall  cut,  or  cause  or  procure  to  be  cut,  or  aid, 
assist,  or  be  employed  in  cutting,  or  shall  wantonly  destroy,  or  cause  or 
procure  to  be  wantonly  destroyed,  or  aid,  assist,  or  be  employed  in 
wantonly  destroying  any  live-oak  or  red-cedar  trees,  or  other  timber 
standing,  growing,  or  being  on  any  lands  of  the  United  States,  which, 
in  pursuance  of  any  law  passed, or  hereafter  to  be  passed,  have  been  re- 
served or  purchased  for  the  use  of  the  United  States,  for  supplying  or 
furnishing  therefrom  timber  for  the  Navy  of  the  United  States;  or  if 
any  person  shall  remove,  or  cause  or  procure  to  be  removed,  or  aid, 
or  assist,  or  be  employed  in  removing  from  any  such  lands  which  have 
been  reserved  or  purchased,  any  live-oak  or  red-cedar  trees,  or  other 
timber,  unless  duly  authorized  so  to  do,  by  order,  in  writing,  of  a  com- 
p>etent  officer,  and  for  the  use  of  the  Navy  of  the  United  States ;  or  if 
any  person  shall  cut,  or  cause  or  procure  to  be  cut,  or  aid,  or  assist,  or 
be  employed  in  cutting  any  live-oak  or  red-cedar  trees,  or  other  timber 
on,  or  shall  remove,  or  cause  or  procure  to  be  removed,  or  aid,  or  assist, 
or  be  employed  in  removing  any  live-oak  or  red-cedar  trees  or  other  tim- 
ber, from  any  other  lands  of  the  United  States,  acquired  or  hereafter  to 
be  acquired,  with  intent  to  export,  dispose  of,  use,  or  employ  the  same 
in  any  manner  whatsoever,  other  than  for  the  use  of  the  Navy  of  the 
United  States ;  every  such  person  shall  pay  a  fine  not  less  than  triple  the 
value  of  the  trees  or  timber  so  cut,  destroyed,  or  removed,  and  shall  be 
imprisoned  not  exceeding  twelve  months. 

4  Stat.  472;  R.  S.  2461.  U.  S.  V.  Briggs,  9  How.  351 ;  Cotton  v.  U.  S.,  ii  id.  229 ; 
Hutchins  v.  King,  i  Wall.  53;  Schulenberg  z^.  Harriman,  21  id.  44.  U.  S.  z^.  Mc- 
Entee,  U.  S.  Dist.  Ct.  Minn.,  Oct.  1877,  in  manuscript;  U.  S.  v.  Nelson,  5  Saw.,  C.  C.  68. 
Kansas  v.  Harrold,  9  Kansas,  194;  Stevens  v.  Perrier,  12  id.  297  ;  James  v.  Snelson,  3 
Mo.  278;  Turley  v.  Tucker,  6  id.  583 ;  Bower  v.  Higbee,  9  id.  259;  Keeton  v.  Ands- 
ley,  19  id.  2fi2.\  Woodruff  v.  Roberts,  4  La.  Ann.  127;  Lovett  v.  Noble,  i  Scamm. 
(Ills.)  185  (II  Ills.  529);  Wncher  v.  Schrewsbury,  2  Scamm.  (Ills.)  284;  Rogers  z/. 
Soggs,  22  Cal.  444.  I  Op.  Att.  Gen.  194,471,475;  2  tV.  524.  Decision  Sec.  Int., 
Dec.  26,  1854  (i  Lester's  L.  L.  629).  Decisions  Com.  G.  L.  (3.,  Sept.  i,  1865  (Zab.  L. 
L.  891) ;  June  29,  1874  (i  Copp's  L.  O.  102) ;  Dec.  11,  1878  (6  id.  76).  Cir.  G.  L.  O., 
Dec.  24,  1855  (Zab.  L.  L.  888 ;  Copp's  L.  L.  658;  i  Copp's  L.  O.  102) ;  May  2,  1877 
{Ar  Copp's  L.  O.  55) ;  Aug.  15, 1878  (6  id.  21)  ;  June  27,  1879  (6  id.  59) ;  May  i,  1880 
(7  id.  26). 

Sec.  269.  If  the  master,  owner,  or  consignee  of  any  vessel  shall  know- 
ingly take  on  board  any  timber  cut  on  lands  which  have  been  reserved  or 
purchased  as  in  the  preceding  section  prescribed,  without  proper  authority, 
and  for  the  use  of  the  Navy  of  the  United  States ;  or  shall  take  on  board 
any  live-oak  or  red-cedar  timber  cut  on  any  other  lands  of  the  United 
States,  with  intent  to  transport  the  same  to  any  port  or  place  within  the 
United  States  or  to  export  the  same  to  any  foreign  country,  the  vessel  on 
board  of  which  the  same  shall  be  taken,  transported,  or  seized,  shall,  with 
her  tackle,  apparel,  and  furniture,  be  wholly  forfeited  to  the  United  States, 
and  the  captain  or  master  of  such  vessel  wherein  the  same  was  exported 
to  any  foreign  country  against  the  provisions  of  this  section  shall  forfeit 
and  pay  to  th^  United  States  a  sum  not  exceeding  one  thousand  dollars. 

4  Stat.  472 ;  R.  S.  2462.    4  Op.  Att.  Gen.  247,  339,  403. 

Sec.  270.  It  shall  be  the  duty  of  all  collectors  of  the  customs  within 
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the  States  of  Alabama,  Mississippi,  Louisiana,  and  Florida,  before  allow- 
ing a  clearance  to  any  vessel  laden  in  whole  or  in  part  with  live-oak  tim- 
ber, to  ascertain  satisfactorily  that  such  timber  was  cut  from  private  lands, 
or,  if  from  public  ones,  by  consent  of  the  Navy  Department.  And  it  is 
also  made  the  duty  of  all  officers  of  the  customs,  and  of  the  land  officers 
within  those  States,  to  cause  prosecutions  to  be  seasonably  instituted 
against  all  persons  known  to  be  guilty  of  depredations  on,  or  injuries  to, 
the  live-oak  growing  on  the  public  lands. 
4  Stat.  647  ;  R.  S.  2463.     4  Op.  Att.  Gen.  403. 

Sec.  271.  The  Secretary  of  the  Navy  is  authorized  to  cause  an  examin- 
ation to  be  made  of  the  condition  of  all  lands  in  the  State  of  Florida 
which  have  be«i  set  apart  or  reserved  for  naval  purposes,  excepting  the 
reservation  upon  which  the  navy-yard  at  Pensacola  is  located,  and  to 
ascertain  wRether  or  not  such  reserved  lands  are  or  will  be  of  any  value 
to  the  Government  of  the  United  States  for  naval  purposes. 

20  Stat.  470, 471.  . 

Sec.  272.  All  of  said  lands  which,  in  the  judgment  of  the  Secretary 
of  the  Navy,  are  no  longer  required  for  naval  purposes  shall,  as  soon  as 
practicable,  be  certified  by  him  to  the  Secretary  of  the  Interior,  and  be 
subject  to  entry  and  sale  in  the  same  manner  and  under  the  same  condi- 
tions as  other  public  lands  of  the  United  States :  Provided^  That  all  per- 
sons who  have,  in  good  faith,  made  improvements  on  said  reserved  huids 
so  certified  on  the  third  day  of  March,  eighteen  hundred  and  seventy- 
nine,  and  who  occupy  the  same,  shall  be  entitled  to  purchase  the  part  or 
parts  so  occupied  and  improved  by  them,  not  to  exceed  one  hundred  and 
sixty  acres  to  any  one  person  at  one  dollar  and  twenty-five  cents  per  acre, 
within  such  reasonable  time  as  may  be  fixed  by  the  Secretary  of .  the 
Interior. 

20  Stat.  471. 

Sec.  273.  If  any  person  or  persons  shall  knowingly  and  unlawfully  cut, 
or  shall  knowingly  aid,  assist,  or  be  employed  in  unlawfully  cutting,  or 
shall  wantonly  destroy  or  injure,  or  procure  to  be  wantonly  destroyed  or 
injured,  any  timber  tree  or  any  shade  or  ornamental  tree,  or  any  other 
kind  of  tree,  standing,  growing,  or  being  upon  any  lands  of  the  United 
States,  which,  in  pursuance  of  law,  have  been  reserved,  or  which  have 
been  purchased  by  the  United  States  for  any  public  use,  every  such  per- 
son or  persons  so  offending,  on  conviction  thereof  beYore  any  circuit  or 
district  court  of  the  United  States,  shall,  for  every  such  offense,  pay  a  fine 
not  exceeding  five  hundred  dollars,  or  shall  be  imprisoned  not  exceeding 
twelve  months :  Provided^  That  nothing  in  this  section  shall  be  construed 
to  apply  to  unsurveyed  public  lands  and  to  public  lands  subject  to  pre- 
emption and  homestead  laws,  nor  to  public  lands  subject  to  an  act  to  pro- 
mote the  development  of  the  mining  resources  of  the  United  States, 
approved  May  tenth,  eighteen  hundred  and  seventy-two. 

18  Stat.  481,  482.  U.  S.  V.  Briggs;  9  How.  351;  Cotton  v,  U.  S.,  ii  id,  229; 
Hutchins  v.  King,  i  Wall.  53.     i  Op.  Alt.  Gen.  194. 

Sec.  274.  When  any  lands  of  the  United  States,  not  mineral,  shall 
have  been  entered  and  the  Government  price  paid  therefor  in  full,  no 
criminal  suit  or  proceeding  by  or  in  the  name  of  the  United  States  shall 
thereafter  be  had  or  further  maintained  for  any  trespasses  upon  or  for  or 
on  account  of  any  material  taken  from  said  lands,  and  no  civil  suit  or 
proceeding  shall  be  had  or  further  maintained  for  or  on  account  of  any 
trespasses  upon  or  material  taken  from  the  said  lands  of  the  United  States 
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in  the  ordinary  clearing  of  land,  in  working  a  mining  claim,  or  for  agri- 
cultural or  domestic  purposes,  or  for  main  taming  improvements  upon  the 
land  of  any  bona-fide  settler,  or  for  or  on  account  of  any  timber  or  mate- 
rial taken  or  used  by  any  person  without  fault  or  knowledge  of  the  tres- 
pass, or  for  or  on  account  of  any  timber  taken  or  used  without  fraud  or 
collusion  by  any  person  who,  in  good  faith,  paid  the  officers  or  agents  of 
the  United  States  for  the  same,  or  for  or  on  account  of  any  alleged  con- 
spiracy in  relation  thereto :  Provided,  That  the  provisions  of  this  section 
shall  apply  only  to  trespasses  and  acts  done  or  committed  and  conspira- 
cies entered  into  prior  to  March  first,  eighteen  hundred  and  seventy-nine : 
And  provided  further,  That  defendants  in  such  suits  or  proceedings  shall 
exhibit  to  the  proper  courts  or  officer  the  evidence  of  such  entry  and 
payment,  and  shall  pay  all  costs  accrued  up  to  the  time  of  such  entry. 

Act  of  June  15,  1880.  U.  S.  v.  McEntee,  U.  S.  District  Ct.  Minn.,  Oct.,  1877,  in 
manuscript.  Decision  Com.  G.  L.  O.,  June  29,  1874  (i  Copp's  L.  O.  152).  Cir.  G.  L. 
O.,  July  17,  1880  (7  Copp's  L.  O.  89). 

Sec.  275.  The  act  entitled  **  An  act  to  amend  the  act  entitled  'An  act 
to  encourage  the  growth  of  timber  on  western  prairies,*  **  approved 
March  thirteenth,  eighteen  hundred  and  seventy-four,  is  amended  to  read 
as  follows :  That,  any  person  who  is  the  head  of  a  family,  or  who  has 
arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen  of  the  United 
States,  or  who  shall  have  filed  his  declaration  of  intention  to  become 
such,  as  required  by  the  naturalization  laws  of  the  United  States,  who 
shall  plant,  protect,  and  keep  in  a  healthy,  growing  condition  for  eight 
years  ten  acres  of  timber,  on  any  quarter-section  of  any  of  the  public 
lands  of  the  United  States,  or  five  acres  on  any  legal  subdivision  of  eighty 
acres,  or  two  and  one-half  acres  on  any  legal  subdivision  of  forty  acres  or 
less,  shall  be  entitled  to  a  patent  for  the  whole  of  said  quarter-section,  or 
of  such  legal  subdivision  of  eighty  or  forty  acres,  or  fractional  subdivision 
of  less  than  forty  acres,  as  the  case  may  be,  at  the  expiration  of  said  eight 
years,  on  making  proof  of  such  fact  by  not  less  than  two  credible  wit- 
nesses, and  a  full  compliance  of  the  further  conditions  as  provided  in  the 
next  section  :  Provided,  That  not  more  than  one-quarter  of  any  section 
shall  be  thus  granted,  and  that  no  person  shall  make  more  than  one  entry 
under  the  provisions  of  this  law. 

20  Stat.  113,  114,  115.  Decisions  Sec.  Int.,  July  31,  1876  ^3  Copp*s  L.O.  73);  Aug. 
3,  1876  {\  id.  122);  Jan.  4,  1877  (3  id.  181);  Sept.  24,  1877  (4  id.  134);  Feb.  12,  1879. 
(6  id.  22);  Aug.  23,  1879  (6  id.  113);  Sept.  12,  1879;  Dec.  4,  1879  (6  Copp*s  L.  O. 
153^;  April  30,  1880  (7  id.  39).  Decisions  Com.  G.  L.  O.,  June  10,  1873  (Copp's  L. 
L-  "57);  June  24,  1873  ('"<'•  652);  June  6,  1874  (/V/.  653;  i  Coop's  L.O.  58);  June  20, 
1874  (Copp's  L.  L.  658);  June  30,  1874  {id.  656) ;  Aug.  4,  1074  {id.  654;  I  Copp's 
L.  O.  92);  Aug.  17,  1874  (i  Copp's  L.  O.  92);  Oct.  23,  1874  (Copp's  L.  L.  655 ;  2 
Copp's  L.  O.  39);  Dec.  11,  1874  (6  Copp's  L.  O.  174);  Aug.  16,  1875  {2  id.  86); 
March  27,  1876  (3  id.  3);  June  30,  1876  (3  id.  73);  July  6.  1876  (3  id.  71);  July  17, 
1876  (3  id.  72) ;  Dec.  12,  1876  (3  id.  172);  Jan.  27,  1877  (3  id,  179) ;  April  9  f877  (4 
id.  162);  July  25,  1877  (4  id.  85);  Dec.  18,  1879  (6  id.  154);  March  16,  1880(7  *V^-  6)!; 
April  15,  1880  (7  id.  25)  ;  May  18,  1880)  7  id.  39).   Cir.  G.  L.  O.,  May  3, 1876  (3  Copp's 

L.  O.  38);  June  27,  1878  (5  id.  77); ,1878  (5  id.  118).     General  Cir.,  Sept.  i, 

1879,  pp.  23,  26. 

Sec.  276.  The  person  applying  for  the  benefits  of  this  law  shall,  upon 
application  to  the  register  of  the  land  district  in  which  he  or  she  is  about 
to  make  such  entry,  make  affidavit,  before  the  register  or  the  receiver,  or 
the  clerk  of  some  court  of  record,  or  officer  authorized  to  administer 
oaths  in  the  district  where  the  land  is  situated ;  which  affidavit  shall  be 

as  follows,  to  wit :  I, ,  having  filed  my  application,  number  — , 

for  an  entry  under  the  provisions  of  an  act  entitled  '*An  act  to  amend  an 
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act  entitled  'An  act  to  encourage  the  growth  of  timber  on  the  western 

prairies/  **  approved ,  187-,  do  solemnly  swear  (or  affirm)  that  I 

am  the  head  of  a  family  (or  over  twenty-one  years  of  age),  and  a  citizen 
of  the  United  States  (or  have  declared  my  intention  to  become  such) ; 
that  the  section  of  land  specified  in  my  said  application  is  composed  ex- 
clusively of  prairie  lands,  or  other  lands  devoid  of  timber;  that  this  filing 
and  entry  is  made  for  the  cultivation  of  timber,  and  for  my  own  exclusive 
use  and  benefit ;  that  I  have  made  the  said  application  in  good  faith,  and 
not  for  the  purpose  of  speculation,  or  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person  or  persons  whatsoever ;  that  I  intend  to  hold 
and  cultivate  the  land,  and  to  fully  comply  with  the  provisions  of  the  law; 
and  that  I  have  not  heretofore  made  an  entry  under  the  timber-culture 
laws. 

20  Stat.  113,  114,  115.  Decisions  Sec.  Int.,  May  15,  1876  (3  Copp's  L.  O.  38);  July 
31,  1876  (3  id,  73);  Jan.  4,  1877  (3  id.  181);  Sept.  24,  1877  (4  id.  134);  Sept.  12, 
1879.  Decisions  Com.  G.  L.  O.,  June  6,  1874  (Copp's  L.  L.  653 ;  I  Copp's  L.  O.  58) ; 
Aug.  6,  1874  (Copp's  L.  L.  654) ;  Oct.  23,  1874  {id.  655 ;  2  Copp's  L.  L.  39) ;  Dec. 
II,  1874;  Jan.  24,  1879;  Dec.  18,  1879  (^  Copp's  L.  O.  154).  Cir.  G.  L.  O.,  Jan.  8, 
1878  (4  Copp's  L.  O.  167);  June  27,  1878  (5  id.  77);  ,  1878  (5  id.  118).  Gen- 
eral Cir.  G.  L.  O.,  Sept.  i,  1879,  p.  25. 

Sec.  277.  Upon  filing  said  affidavit  with  the  register  and  receiver,  and 
on  payment  of  ten  dollars  if  the  tract  applied  for  is  more  than  eighty 
acres,  and  five  dollars  if  it  is  eighty  acres  or  less,  he  or  she  shall  there- 
upon be  permitted  to  enter  the  quantity  of  land  specified ;  and  the  party 
making  an  entry  of  a  quarter-section  shall  be  required  to  break  or  plow 
five  acres  covered  thereby  the  first  year,  five  acres  the  second  year,  and  to 
cultivate  to  crop  or  otherwise  the  five  acres  broken  or  plowed  the  first 
year ;  the  third  year  he  or  she  shall  cultivate  to  crop  or  otherwise  the  five 
acres  broken  the  second  year,  and  to  plant  in  timber,  seeds,  or  cuttings 
the  ^y^  acres  first  broken  or  plowed,  and  to  cultivate  and  put  in  crop  or 
otherwise  the  remaining  ^y^  acres,  and  the  fourth  year  to  plant  in  timb^, 
seeds,  or  cuttings  the  remaining  five  acres.  All  entries  of  less  quantity 
than  one  quarter-section  shall  be  plowed,  planted,  cultivated  and  planted 
to  trees,  tree-seeds,  or  cuttings,  in  the  same  manner  and  in  the  same  pro- 
portion as  hereinbefore  provided  for  a  quarter-section  :  Provided,  how- 
ever  J  That  in  case  such  trees,  seeds,  or  cuttings  shall  be  destroyed  By 
grasshoppers,  or  by  extreme  and  unusual  drouth  for  any  year  or  term  of 
years,  the  time  for  planting  such  trees,  seeds,  or  cuttings  shall  be  extended 
one  year  for  every  such  year  that  they  are  so  destroyed  :  Provided^  fur- 
ther^ That  the  person  making  such  entry  shall,  before  he  or  she  shall  be 
entitled  to  such  extension  of  time,  file  with  the  register  and  the  receiver 
of  the  proper  land-office  an  affidavit,  corroborated  by  two  witnesses,  set- 
ting forth  the  destruction  of  such  trees,  and  that,  in  consequence  of  such 
destniction,  he  or  she  is  compelled  to  ask  an  extension  of  time,  in  accord- 
ance with  the  provisions  of  this  law. 

20  Stat.  113,  114,  115.  Decisions  Sec.  Int.,  May  17,  1876  (3  Copp's  L.  O.  38);  Dec. 
23,  1876  (3  id.  180);  April  2,  1877  (4  id.  21);  May  29,  1878  (5  id.  87);  Dec.  4,  1879 
(6  id.  153);  April  30,  1880  (7  id.  39);  May  31,  1880  (7  id.  i^).  Decisions  Com. 
G.  L.  O.,  June  24,  1873  (Copp's  L.  L.  652) ;  July  25,  1874  (id.  653) ;  i  Copp's  L.  O. 
92) ;  Aug.  4,  1874  (Copp's  L.  L.  654);  Dec.  11,  1874;  Jan.  21,  1875  ('  Copp's  L.  O. 
171);  Feb.  II,  1875  (Copp's  L.  L.  654;  i  Copp's  L.  O.  181);  June  28,  1875  (^  Copp's 
L.  O.  54);  July  I,  1875  (2  »^.  54);  Sept.  27,  1875  (2  id.  100);  Dec.  3,  1875  (2  id. 
133) ;  July  6,  1876  (3  id.  72) ;  July  17,  1876  (3  id.  71) ;  April  9,  1877  (4  id.  162) ;  July 
18,  1877  (4  '^-  162) ;  July  24,  1877  (4  id.  85);  Jan.  24,  1879;  May  18,  1880  (7  Copp's 
L.  O.  39).  Cir.  G.  L.  O.,  April  6,  1874  (Copp's  L.  L.  649;  I  Copp's  L.  O.  26).  Gen- 
eral Cir.  G.  L.  O.,  Sept.  i,  1879,  pp.  25,  27. 
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Sec.  278.  No  final  certificate  shall  be  given,  or  patent  issued,  for  the 
land  so  entered  until  the  expiration  of  eight  years  from  the  date  of  such 
entry ;  and  if,  at  the  expiration  of  such  time,  or  at  any  time  within  five 
years  thereafter,  the  person  making  such  entry,  or,  if  he  or  she  be  dead, 
his  or  her  heirs  or  legal  representatives,  shall  prove  by  two  credible  wit- 
nesses that  he  or  she  or  they  have  planted,  and,  for  not  less  than  eight 
years,  have  cultivated  and  protected  such  quantity  and  character  of  trees 
as  aforesaid  ;  that  not  less  than  twenty-seven  hundred  trees  were  planted 
"on  each  acre,  and  that  at  the  time  of  making  such  proof  that  there  shall 
be  then  growing  at  least  six  hundred  and  seventy-five  living  and  thrifty 
trees  to  each  acre,  they  shall  receive  a  patent  for  such  tract  of  land. 

20  Stat.  113,  114,  115.  Decisions  Sec.  Int.,  Dec.  23,  1876  (3  Copp's  L.  O.  180); 
Nov.  14,  1877  (4  id.  134);  Dec.  22,  1877  (5  '"''•  21);  Sept.  17,  1878  (5  id.  119);  April 
30,  1880  (7  id.  39).  Decisions  Com.  G.  L.  O.,  June  24,  1873  ^Copp's  L.  L.  652) ;  Feb. 
II,  1875  (*^-  654);  March  11,  1875  {id.  655) ;  March  23,  1875  ('^-  656);  June  28, 
1875  (2  Copp's  L.  O.  54);  July  I,  1875  (2  id.  54) ;  Sept.  2,  1875  (2  id.  117);  Dec.  3, 
1875  (2  id.  134);  March  10,  1877  (4  '^-  '62);  Jan.  8,  1878  (4  id.  167);  May  18,  1880 
(7  »^-  39)-  Cir.  G.  L.  O.;  June  27,  1878  (5  Copp's  L.  O.  77).  General  Cir.  G.  L.  O., 
Sept.  I,  1879,  p.  24. 

Sec.  279.  If  at  any  time  after  the  filing  of  said  affidavit,  and  prior  to 
the  issuing  of  the  patent  for  said  land,  the  claimant  shall  fail  to  comply 
with  any  of  the  requirements  of  this  law,  then  and  in  that  event  such 
land  shall  be  subject  to  entry  under  the  homestead  laws,  or  by  some  other 
person  under  the  provisions  of  this  law :  Provided,  That  the  party  mak- 
ing claim  to  said  land,  either  as  a  homestead  settler,  or  under  this  law, 
shall  give  at  the  time  of  filing  his  application,  such  notice  to  the  original 
claimant  as  shall  be  prescribed  by  the  rules  established  by  the  Commis- 
sioner of  the  General  Land  Office ;  and  the  rights  of  the  parties  shall  be 
determined  as  in  other  contested  cases. 

20  Stat.  113,  114,  1 1  J.  Deciaons  Sec.  Inf.,  March  19,  1877  (4  Copp's  L.  O.  21); 
May  28,  1877  (4  id.  54);  Sept.  17,  1878  (5  id.  119);  Aug.  23,  1879  (6  id.  113);  March 
4/  1880  (7  id.  39);  May  31,  1880  (7  id.  39).  Decisions  Com.  G.  L,  O.,  June  30,  1874 
(Copp's  L.  L.  656);  Dec.  11.  1874  (6  Copp's  L.  O.  174);  March  11,  1875  (Copp's  L. 
L.  655);  March  23,  1875  {id.  656);  March  25, 1875  {id.  657);  Oct.  30,  1875  (2  Copp's 
L.  O.  117);  Feb.  i8,  1876(2  id.  180);  May  11,  1876  (3  id.  22);  July  20,  1876  (3  id. 
72);  March  30,  1877  (4  id.  76);  July  13,  1877  (4  id.  77);  Dec.  4.  1877  (4  id.  149); 
Nov.  I,  1878  (5  id.  147);  March  4,  1879  (6  id.  126);  Oct.  22,  1879;  Feb.  17,  1880; 
April  15,  1880  (7  Copp's  L.  O.  25).  Cir.  G.  L.  O.,  Dec.  28,  1877  (4  id.  166);  June  27, 
1878  (5  id.  77);  ,  1878  (5  id.  118).     General  Cir.  G.  L.  O.,  Sept.  i,  1879,  pp. 

2S»  27. 

Sec.  280,  No  land  acquired  under  the  provisions  of-  this  law  shall,  in 
any  event,  become  liable  to  the  satisfactior^  of  any  debt  or  debts  con- 
tracted prior  to  the  issuing  of  the  final  certificate  therefor. 

20  Stat.  113,  114,  115.  Cir.  G.  L.  O.,  June  27,  1878  (5  Copp's  L.  O.  77).  General 
Cir.  G.  L.  O.,  Sept.  i,  1879,  P-  25. 

Sec.  281.  The  Commissioner  of  the  General  Land  Office  is  required  to 
prepare  and  issue  such  rules  and  regulations,  consistent  with  this  law,  as 
shall  be  necessary  and  proper  to  carry  its  provisions  into  effect ;  and  the 
registers  and  receivers  of  the  several  land  offices  shall  each  be  entitled  to 
receive  two  dollars  at  the  time  of  entry,  and  the  like  sum  when  the  claim 
is  finally  established  and  the  final  certificate  issued. 

20  Stat.  113,  114, 115. 

Sec.  282.  The  fifth  section  of  the-act  entitled  "  An  act  in  addition  to 
an  act  to  punish  crimes  against  the  United  States,  and  for  other  pur- 
poses*', approved  March  third,  eighteen  hundred  and  fifty-seven,  shall 
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extend  to  all  oaths,  affirmations,  and  affidavits  required  or  authorized  by 

this  act. 

II  Stat.  250;  20  id.  113,  114,  115;  R.  S.  5392.  Cir.  G.  L.  O.,  June  27,  1878  (5 
Copp's  L.  O.  77).     General  Cir.  G.  L.  O.,  Sept.  i,  1879,  p.  26. 

Sec.  283.  Parties  who  have  already  made  entries  under  the  acts  ap- 
proved March  third,  eighteen  hundred  and  seventy-three,  and  March 
thirteenth,  eighteen  hundred  and  seventy-four,  shall  be  permitted  to 
complete  the  same  upon  full  compliance  with  the  provisions  of  this 
chapter ;  that  is,  they  shall,  at  the  time  of  making  their  final  proof,  have 
had  under  cultivation,  as  required  by  this  chapter,  an  amount  of  timber 
sufficient  to  make  the  number  of  acres  required  by  this  chapter;  and  all 
laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  chapter  are 
hereby  repealed. 

17  Stat.  605;  18  id.  21 ;  20  id.  1 13;  1 14,  115.  Decision  Sec.  Int.,  March  17,  1879 
(6  Copp's  L.  O.  21).  Decisions  Com.  G.  L.  O.,  Feb.  14,  1879  (6  Copp's  L.  O.  22); 
April  I,  1S79  (6  i^-  126).  Cir.  G.  L.  O.,  June  27,  1878  (5  Copp's  L.  O.  77).  General 
Cir.  G.  L.  O.,  Sept.  i,  1879,  P-  24. 

Sec.  284.  The  notices  of  contest  provided  by  law  under  the  tree- 
culture  laws  shall  be  printed  in  some  newspaper  printed  in  the  county, 
where  the  land  in  contest  lies;  and  if  no  newspaper  be  printed  in  such 
county,  then  in  the  newspaper  printed  in  the  county  nearest  to  such  land. 

20  Stat.  91.     Cir.  G.  L.  O.,  June  12,  1878  (5  Copp's  L.  O.  loi). 

Sec.  285.  When  any  timber-culture  claimant  shall  file  a  written  relin- 
quishment of  his  claim  in  the  local  land  office,  the  land  covered  by  such 
claim  shall  be  held  as  open  to  settlement  and  entry  without  further  action 
on  the  part  of  the  Commissioner  of  the  General  Land  Office. 

Act  of  May  14,  1880.  Decisions  Com.  G.  L.  O.,  Nov.  5,  1875  (2  Copp*s  L.  O.  133); 
July  18,  1877;  Aug.  18,  1877  (4  i^'  85);  Nov.  I.  1878  (5  id.  147);  March  3,  1880. 

Sec.  286.  In  all  cases  where  arfy  person  has  contested,  paid  the  land 
office  fees,  and  procured  the  cancellation  of  any  timber-culture  entry,  he 
shall  be  notified  by  the  register  of  the  land  office  of  the  district  in  which 
such  land  is  situated  of  such  cancellation,  and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said  lands ;  and  the  register  shall  be  en- 
titled to  a  fee  of  one  dollar  for  the  giving  of  such  notice,  to  be  paid  by 
the  contestant,  and  not  to  be  reported. 

Act  of  ^ifay  14,  1880.  Decisions  Sec.  Int.,  March  29,  1877  (3  Copp's  L.  O.  21); 
May  28,  1877  (3  id.  54). 

Note. — The  following  acts  authorizing  settlers  upon  the  public  lands  under  the  pre- 
emption, homestead,  and  timber-culture  laws,  whose  crops  were  destroyed  by  grasshop- 
pers, to  absent  themselves  temporarily  from  their  lands,  and  extending  the  time  for  mak- 
ing final  proof,  have  been  passed  from  time  to  time  by  Congress,  viz :  18  Stat.  81 ;  19  tV/. 
54.  5Si  59i  405 ;  20  id.  88,  169 ;  act  of  June  4,  1880. 
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287.  Town  sites  to  be  reserved. 

288.  Reservations  to  be  surveyed  into  lots. 

289.  Town  or  city  sites  on  public  lands. 

290.  When  towns  established  upon  unsur- 

veyed  lands,  extension  limits,  how 
adjusted. 


Sec. 

291.  When   transcript  maps  of  town  are 

not  filed  in  twelve  months,  proceed- 
ings by  Secretary  of  Interior. 

292.  Where  size  of  lots  or  town  plat  vary 

from  general  rule. 

293.  Title  to  lots  subject  to  mineral  rights. 
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Sec. 

294.  Entry  of  town  authorities  in  trust  for 

occupants. 

295.  Entry  under  preceding  section,  when 

to  be  made. 

296.  Entry  in  proportion  to  number  of  in- 

habitants. 

297.  Authorities  of  Salt  Lake  City,  rights 

of,  as  to  entry. 

298.  Additional  entry  allowed  where  town 

has  entered  less  than  maximum. 

299.  Not  more  than  2,560  acres  to  be  re- 

served for  town  site. 

300.  Certain  entries  within  town  sites  con- 

firmed. 


Sec. 
301. 


302. 
303- 

304- 

305- 
306. 


Where  town  site  exceeds  maximum, 
authorities  to  select  lands  to  be  re- 
tained, or  Commissioner  may  take 
testimony  and  restrict  limits.  Copies 
of  acts  incorporating  towns,  how 
furnished. 

Certain  acts  of  trustees  to  be'  void. 

Pre-emptions  by  counties  for  seats  of 
justice. 

No  title  acquired  to  gold  mines,  etc., 
or  to  mining  claim,  etc. 

Military  or  other  reservations,  etc. 

Inhabitants  of  towns  on  public  lands, 
right  of,  to  enter. 

Sec.  287.  The  President  is  authorized  to  reserve  from  the  public  lands, 
whether  surveyed  or  unsurveyed,  town  sites  on  the  shores  of  harbors,  at 
the  junction  of  rivers,  important  portages,  or  any  natural  or  prospective 
centers  of  population. 

12  Stat.  754;  19  id.  392;  R.  S.  2380. 

Sec.  288.  When,  in  the  opinion  of  the*  President,  the  public  interests 
require  it,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause 
any  of  such  reservations,  or  part  thereof,  to  be  surveyed  into  urban  or 
suburban  lots  of  suitable  size,  and  to  fix  by  appraisement  of  disinterested 
persons  their  cash  value,  and  to  offer  the  same  for  sale  at  public  outcry  to 
the  highest  bidder,  and  thence  afterward  to  be  held  subject  to  sale  at 
private  entry,  according  to  such  regulations  as  the  Secretary  of  the  In- 
terior may  prescribe ;  but  no  lot  shall  be  disposed  of  at  public  sale  or 
private  entry  for  less  than  the  appraised  value  thereof ;  and  all  such  sales 
shall  be  conducted  by  the  register  and  receiver  of  the  land  office  in  the 
district  in  which  the.  reservations  may  be  situated,  in  accordance  with  the 
instructions  of  the  Commissioner  of  the  General  Land  Office. 

12  Stat.  754;  R.  S.  2381.    Decision  Sec.  Int.,  Aug.  28,  i88o(8  Wash.  Law  Rep.  574). 

Sec.  289.  In  any  case  in  which  parties  have  already  founded,  or  may 
hereafter  desire  to  found,  a  city  or  town  on  the  public  lands,  it  may  be 
lawful  for  them  to  cause  to  be  filed  with  the  recorder  for  the  county  in 
which  the  same  is  situated,  a  plat  thereof,  for  not  exceeding  six  hundred 
and  forty  acres,  describing  its  exterior  boundaries  according  to  the  lines 
of  the  public  surveys,  where  such  surveys  have  been  executed;  also  giving 
the  name  of  such  city  or  town,  and  exhibiting  the  streets,  squares,  blocks, 
lots,  and  alleys,  the  size  of  the  same,  with  measurements  and  area  of  each 
municipal  subdivision,  the  lots  in  which  shall  each  not  exceed  four  thou- 
sand two  hundred  square  feet,  with  a  statement  of  the  extent  and  gen- 
eral character  of  the  improvements ;  such  map  and  statement  to  be  veri- 
fied under  oath  by  the  party  acting  for  and  in  behalf  of  the  persons  pro- 
posing to  establish  such  city  or  town ;  and  within  one  month  after  such 
filing  there  shall  be  transmitted  to  the  General  Land  Office  a  verified 
transcript  of  such  map  and  statement,  accompanied  by  the  testimony  of 
two  witnesses  that  such  city  or  town  has  been  established  in  good  faith," 
and  when  the  premises  are  within  the  limits  of  an  organized  land  district, 
a  similar  map  and  statement  shall  be  filed  with  the  register  and  receiver, 
and  at  any  time  after  the  filing  of  such  map,  statement,  and  testimony  in 
the  General  Land  Office  it  may  be  lawful  for  the  President  to  cause  the 
lots  embraced  within  the  limits  of  such  city  or  town  to  be  offered  at 
public  sale  to  the  highest  bidder,  subject  to  a  minimum  of  ten  dollars  for 
each  lot ;  and  such  lots  as  may  not  be  disposed  of  at  public  sale  shall 
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thereafter  be  liable  to  private  entry  at  such  minimum,  or  at  such  reasona- 
ble increase  or  diminution  thereafter  as  the  Secretary  of  the  Interior  may 
order  from  time  to  time,  after  at  least  three  months'  notice,  in  view  of  the 
increase  or  decrease  in  the  value  of  the  municipal  property.  But  any 
actual  settler  upon  any  one  lot,  as  above  provided,  and  upon  any  addi- 
tional lot  in  which  he  may  have  substantial  improvements  shall  be  en- 
titled to  prove  up  and  purchase  the  same  as  a  pre-emption,  at  such  min- 
imum, at  any  time  before  the  day  fixed  for  the  public  sale. 

13  Stat.  343;  R.  S.  2382.  Towsley  v,  Johnson,  i  Neb.  95;  Nevada  v.  Rhodes,  4 
Nev.  312;  Robinson  v.  Imperial  Silver,  etc.,  5  zV/.  44;  Bell  v.  The  Bed  Rock  Tunnel 
Mining  Co.,  36  Cal.  214.  Decision  Com.  G.  L.  O.,  April  4,  1868  (Zab.  L.  L.  196). 
Cir.  G.  L.  O.,  Aug.  20,  1864  (Zab.  L.  L.  179;  Copp's  L.  L.  661);  Oct.  20,  1865 
(Copp's  L.  L.  678). 

Sec.  290.  When  such  cities  or  towns  are  established  upon  unsurveyed 
lands,  it  may  be  lawful,  after  the  extension  thereto  of  the  public  surveys, 
to  adjust  the  extension  limits  of  the  premises  according  to  those  lines, 
where  it  can  be  done  without  interference  with  rights  which  may  be 
vested  by  sale ;  and  patents  for  all  lots  so  disposed  of  at  public  or  private 
sale  shall  issue  as  in  ordinary  cases. 

13  Stat.  344;  R.  S.  2383. 

Sec.  291.  If  within  twelve  months  from  the  establishment  of  a  city  or 
town  on  the  public  domain,  the  parties  interested  refuse  or  fail  to  file  in 
the  General  Land  Office  a  transcript  map,  with  the  statement  and  testi- 
mony called  for  by  the  provisions  of  section  two  hundred  and  eighty- 
nine,  it  may  be  lawful  for  the  Secretary  of  the  Interior  to  cause  a  survey 
and  plat  to  be  made  of  such  city  or  town,  and  thereafter  the  lots  in  the 
same  shall  be  disposed  of  as  required  by  such  provisions,  with  this  excep- 
tion, that  they  shall  each  be  at  an  increase  of  fifty  per  centum  on  the 
minimum  of  ten  dollars  per  lot. 

13  Stat.  344;  R.  S.  2384. 

Sec.  292.  In  the  case  of  any  city  or  town,  in  which  the  lots  mAy  be 
variant  as  to  size  from  the  limitation  fixed  in  section  two  hundred  and 
eighty-nine,  and  in  which  the  lots  and  buildings,  as  municipal  iniprove- 
ments,  cover  an  area  greater  than  six  hundred  and  forty  acres,  such  vari- 
ance as  to  size  of  lots  or  excess  in  area  shall  prove  no  bar  to  such  city  or 
town  claim  under  the  provisions  of  that  section ;  but  the  minimum  price 
of  each  lot  in  such  city  or  town,  which  may  contain  a  greater  number  of 
square  feet  than  the  maximum  named  in  that  section,  shall  be  increased 
to  such  reasonable  amount  as  the  Secretary  of  the  Interior  may  by  rule 
establish. 

13  Stat.  530;  R.  S.  2385.  Cir.  G.  L.  O.,  April  26,  1865  (Zab.  L.  L.  181 ;  Copp's  L. 
L.  664) ;  Oct.  20,  1865  (Copp's  L.  L.  678). 

Sec.  293.  Where  mineral  veins  are  possessed,  which  possession  is  recog- 
nized by  local  authority,  and  to  the  extent  so  possessed  and  recognized, 
the  title  to  town  lots  to  be  acquired  shall  be  subject  to  such  recognized 
possessipn  and  the  necessary  use  thereof;  but  nothing  contained  in  this 
section  shall  be  so  construed  as  to  recognize  any  color  of  title  in  posses- 
sors for  mining  purposes  as  against  the  United  States. 

13  Stat.  $30;  R.  S.  2386.  Decision  Sec.  Int.,  March  4,  1879  (6  Copp's  L.  O.  3). 
Decisions  Com.  G.  L.  O.,  June  16,  1874  (Copp's  L.  L.  698) ;  Dec.  3,  1875  (*  Copp*sL. 
O.  150) ;  Oct.  27,  1876  (3  id.  114) ;  Nov.  23,  1876  (3  id.  131) ;  April  9, 1877  (4  td,  46). 

Sec.  294.  Whenever  any  portion  of  the  public  lands  have  been  or  may 
be  settled  upon  and  occupied  as  a  town  site,  not  subject  to  entry  under 
the  agricultural  pre-emption  laws,. it  is  lawful,  in  case  such  town  be  incor- 
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porated,  for^the  corporate  authorities  thereof,  and,  if  not  incorporated, 
for  the  judge  of  the  county  court  for  the  county  in  which  such  town  is 
situated,  to  enter  at  the  proper  land-office,  and  at  the  minimum  price,  the 
land  so  settled  and  occupied  in  trust  for  the  several  use  and  benefit  of  the 
occiipants  thereof,  according  to  their  respective  interests ;  the  execution 
of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town,  and  the  pro- 
ceeds of  the  sales  thereof,  to  be  conducted  under  such  regulations  as  may 
be  prescribed  by  the  legislative  authority  of  the  State  or  Territory  in  which 
the  same  may  be  situated. 

14  Stat.  541 ;  iS  id.  254;  R.  S.  2387.  Dredge  v.  Forsyth,  2  Black,  56^ ;  Hussey  v. 
Smith,  9  Otto  20;  Stringfellow  v,  Cain,  9  t^.  610;  Cannon  v.  Pratt,  9  iJ.oig.  Root  v. 
Shields,  I  Woolw.,  C.  C.  340;  Chopman  v.  School  Dist.  i,  I  Deady,  C.  C.  108.  Cush 
V.  Spalding,  6  Mich.  193;  Clark  v.  Roy,  20  Wis.  478;  Perry  v,  Superior  City,  26  uL66; 
Leech  v.  Ranch,  3  Minn.  448 ;  Castner  v.  Gunther,  6  li/.  63 ;  Weisberger  v.  Tenney,  8 
td.  456;  Cathcart  v.  Kortam,  11  tV.  45 ;  City  of  Winona  v.  Huff,  ii  id.  119;  Carson  v. 
Smith,  12  id.  546;  Coy  v.  Coy,  15  mT.  119;  Mankato  v.  Meagher,  17  id.  265 ;  Tecum- 
seh  Townsite  Lease,  3  Neb.  267;  Burbank  v.  Ellis,  7  id.  156;  Winfieid  Town  Co.  v. 
Morris,  II  Kansas  128;  Independent  Town  Co.  z^.  De  Long,  11  id.  152;  Sherry  v. 
Sampson,  ii  t^.  611 ;  McTaggart  v.  Harrison,  12  id.  62;  Setter  v.  Avery,  15  id.  157; 
Allen  V.  Houston,  21  id.  194;  Tread  way  v.  Wilder,  8  Nev.  91 ;  Lecker  v.  Chapin,  12 
id.  65;  Hussey  v.  Smith,  i  Utah,  129;  Pratt  v.  Young,  I  id.  347;  Edwards  v.  Tracey, 
2  Montana,  49 ;  Hall  v.  Ashby,  2  id.  489 ;  Co6eld  v.  McClellan,  i  Colo.  370 ;  Clayton 
V.  Spencer,  2  id.  378 ;  Georgetown  v.  Glaze,  3  id.  230 ;  Tucker  v.  McCoy,  3  id.  284 ; 
Adams  v.  Brinkley,  4  id.  247  ;  Doll  v.  Meador,  16  Cal.  296 ;  Ricks  v.  Reed,  19  n/.  551. 
Decisions  Sec.  Int.,  June  30,  1858  (i  Lester's  L.  L.  435);  July  9,  1858  (i  iV/. 435); 
Sept.  8,  1&J9  (i  id.  443) ;  April  28,  1874  (i  Copp's  L.  O.  42);  June  8,  1875  (2  id.  85) ; 
June  5,  1876  (3  id.  50) ;  July  26,  1876  (3  id.  86) ;  April  17,  1877  (4  id.  45) ;  April 
30,  1878;  Apnl  17,  1879.  Decisions  Com.  G.  L.  O.,  Oct.  18,  1858  (i  Lester's  L.  Lw 
437);  June  29,  1874  (i  Copp's  L.  O*.  68);  July  13,  1874  (i  i/.  68).  Cir.  G.  L.  O., 
Sept.  21.  1868  (Copp's  L.  L.  678). 

Sec.  295.  The  entry  of  the  land  provided  for  in  the  preceding  section 
shall  be  made,  or  a  declaratory  statement  of  the  purpose  of  the  inhabitants 
to  enter  it  as  a  town  site  shall  be  filed  with  the  register  of  the  proper  land- 
office,  prior  to  the  commencement  of  the  public  sale  of  the  body  of  land 
in  which  it  is  included,  and  the  entry  or  declaratory  statement  shall 
include  only  such  land  as  is  actually  occupied  by  the  town,  and  the  title 
to  which  is  in  the  United  States  ;  but  in  any  Territory  in  which  a  land- 
office  may  not  have  been  established,  such  declaratory  statements  may  be 
filed  with  the  surveyor-general  of  the  surveying  district  in  which  the  lands 
are  situated;  who  shall  transmit  the  same  to  the  General  Land-Office. 

14  Stat.  541 ;  18  id.  254;  R.  S.  2388.  Stark  v.  Starrs,  6  Wall,  402.  Decisions  Sec, 
Int.,  Aug.  18,  4856  (i  Lester's  L.  L.  431);  June  26,  1858  (i  id.  432);  June  30,  1858! 
(I  id.  435);  July  9,  1858  (I  id.  435)  ;  Nov.  5,  1858  (I  id.  441) ;  Nov.  5,  1858  (i  id. 
442);  April  13,  1859  (i  id.  442);  Sept.  27,  1872  (Copp's  L.  L.  373).  Decisions  Cbni. 
G.  L.  O.,  Dec.  7,  1872  (i  Copp's  L.  O.  6);  March  21,  1874  (i  id.  7);  Oct.  11,  1877- 
(4  id.  132) ;  August  23,  1878.     Cir.  G.  L.  O.,  Sept.  21,  1868  (Copp's  L.  L.  678). 

Sec.  296.  If  upon  surveyed  lands,  the  entry  shall  in  its  exterior  limit  be 
made  in  conformity  to  the  legal  subdivisions  of  the  public  lands  author- 
ized by  law ;  and  where  the  inhabitants  are  in  number  one  hundred,  and 
less  than  two  hundred,  shall  embrace  not  exceeding  three  hundred  and. 
twenty  acres  ;  and  in  cases  where  the*  inhabitants  of  such  town  are  man 
than  two  hundred,  and  less  than  one  thousand,  shall  embrace  not  exceed- - 
ing  six  hundred  and  forty  acres ;  and  where  the  number  of  inhabitants  is 
one  thousand  and  over  one  thousand,  shall  embrace  not  exceeding  twelve 
hundred  and  eighty  acres ;  but  for  each  additional  one  thousand  inhabi- 
tants, not  exceeding  five  thousand  in  all,  a  further  grant  of  three  hundred 
and  twenty  acres  shall  be  allowed. 

14  Stat.  541 ;  18  id.  254 ;  19  id.  392;  R.  S.  2389.     Decisions  Sec.  Int.,  July  S,  187 1 
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rCopp's  L.  L.  683);  July  28,  1 87 1  {id.  685);  Aug,  9,  1871  (id.  686);  June  5,  1876  (3 
Copp's  L.  O.  50);  March  19,  1879  (6  '^-  '3o)'  Decision  Com.  G.  L.  O.,  June  29,  1874 
(I  Copp's  L.  O.  68).     Cir.  G.  L.  O.,  Sept.  21,  1868  (Copp's  L.  L.  678). 

Sec.  297.  The  words  "not  exceeding  five  thousand  in  all/'  in  the 
preceding  section,  shall  not  apply  to  Salt  Lake  City,  in  the  Territory  of 
Utah ;  but  such  section  shall  be  so  construed  in  its  application  to  that 
city  that  lands  may  be  entered  for  the  full  number  of  inhabitants  con- 
tained therein,  not  exceeding  jifteen  thousand ;  and  as  that  city  covers 
school-section  number  thirty-six,  in  township  number  one  north,  of  range 
number  one  west,  the  same  may  be  embraced  in  such  entry,  and  indem- 
nity shall  be  given  therefor  when  a  grant  is  made  by  Congress  of  sections 
sixteen  and  thirty-six,  in  the  Territory  of  Utah,  for  school  purposes. 

16  Stat.  183;  18  id.  254;  R.  S.  2390. 

Sec.  298.  It  shall  be  lawful  for  any  town  which  has  made,  or  may  here- 
after make  entry  of  less  than  the  maximum  quantity  of  land  named  in 
section  two  hundred  and  ninety-six,  to  make  such  additional  entry,  or  en- 
tries, of  contiguous  tracts,  which  may  be  occupied  for  town  purposes  as 
when  added  to  the  entry  or  entries  there[to]fore  made  will  not  exceed 
twenty-five  hundred  and  sixty  acres :  Provided,  That  such  additional  en- 
try shall  not  together  with  all  prior  entries  be  in  excess  of  the  area  to 
which  the  town  may  be  entitled  at  date  of  the  additional  entry  by  virtue 
of  its  population  as  prescribed  in  said  section. 

19  Stat.  392,  393. 

Sec.  299.  The  existence  or  incorporation  of  any  town  upon  the  public 
lands  of  the  United  States  shall  not  be  held  to  exclude  from  pre-emption 
or  homestead  entry  a  greater  quantity  than  twenty-five  hundred  and  sixty 
acres  of  land,  or  the  maximum  area  which  may  be  entered  as  a  town  site 
under  existing  laws,  unless  the  entire  tract  claimed  or  incorporated  as  such 
town  site  shall,  including  and  in  excess  of  the  area  above  specified,  be 
actually  settled  upon,  inhabited,  improved,  and  used  for  business  and 
municipal  purposes. 

10  Stat.  392.  Decisions  Sec.  Int.,  Oct.  i,  1879  (6  Copp's  L.  O.  109);  Oct.  8,  1879 
(6  id.  no). 

Sec.  300.  Where  entries  have  been  heretofore  allowed  upon  lands  after- 
ward ascertained  to  have  been  embraced  in  the  corporate  limits  of  any 
town,  but  which  entries  are  or  shall  be  shown,  to  the  satisfaction  of  the 
Commissioner  of  the  General  Land  Office,  to  include  only  vacant  unoccu- 
pied lands  of  the  United  States,  not  settled  upon  or  used  for  municipal 
purposes,  nor  devoted  to  any  public  use  of  such  town,  said  entries,  if  regu- 
lar in  all  respects,  are  hereby  confirmed  and  may  be  carried  into  patent : 
Provided,  That  this  confirmation  shall  not  operate  to  restrict  the  entry 
of  any  town  site  to  a  smaller  area  than  the  maximum  quantity  of  land 
which,  by  reason  of  present  population,  it  may  be  entitled  to  enter  under 
section  two  hundred  and  ninety-six. 

19  Stat.  392.  Decisions  Sec.  Int.,  Oct.  i,  1879  (^  Copp's  L.  O.  109);  Oct.  8,  1879 
(6  id.  no). 

Sec.  301.  Whenever  the  corporate  limits  of  any  town  upon  the  public 
domain  are  shown  or  alleged  to  include  lands  in  excess  of  the  maximum 
area  specified  in  section  two  hundred  and  ninety-nine,  the  Commissioner 
of  the  General  Land  OflSce  may  require  the  authorities  of  such  town,  and 
it  shall  be  lawful  for  them,  to  elect  what  portion  of  said  lands,  in  compact 
form  and  embracing  the  actual  site  of  the  municipal  occupation  and  im- 
provement, shall  be  withheld  from  pre-emption  and  homestead  entry ;  and 
thereafter  the  residue  of  such  lands  shall  be  open  to  disposal  under  the 
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homestead  and  pre-emption  laws.  Upon  default  of  said  town  authorities 
to  make  such  selection  within  sixty  days  after  notification  by  the  Commis- 
sioner, he  may  direct  testimony  respecting  the  actual  location  and  extent 
of  said  improvements,  to  be  taken  by  the  register  and  receiver* of  the  dis- 
trict in  which  such  town  may  be  situated ;  and,  upon  receipt  of  the  same, 
he  may  determine  and  set  off  the  proper  site  according  to  section  two 
hundred  and  ninety-nine,  and  declare  the  remaining  lands  open  to  settle- 
ment and  entry  under  the  homestead  and  'pre-emption  laws ;  and  it  shall 
be  the  duty  of  the  secretary  and  of  each  of  the  Territories  of  the  United 
States  to  furnish  the  surveyor-general  of  the  Territory  for  the  use  of  the 
United  States  a  copy  duly  certified  of  every  act  of  the  legislature  of  the 
Territory  incorporating  any  city  or  town,  the  same  to  be  forwarded  by 
such  secretary  to  the  surveyor-general  within  one  month  from  date  of  its 
approval. 

19  Stat,  392.  Decisions  Sec.  Int.,  Oct.  i,  1879  (^  Copp's  L.  O.  109);  Oct.  8,  1879 
(6  id.  no). 

Sec.  302.  Any  act  of  the  trustees  not  made  in  conformity  to  the 
regulations  alluded  to  in  section  two  hundred  and  ninety- four  shall  be 
void. 

14  Stat.  541 ;  18  id.  254;  R.  S.  2391..  Cathcart  v.  Kortum,  11  Minn.  45;  Setter  v. 
Avery,  15  Kansas  157 ;  Treadway  v.  Wilder,  8  Nev.  91 ;  Tread  way  v.  Wilder,  9  id.  67; 
Edwards  v.  Tracy,  2  Montana,  49 ;  Hall  v.  Ashby,  2  id.  489. 

Sec.  303.  There  shall  be  granted  to  the  several  counties  or  parishes  of 
each  State  and-  Territory,  where  there  are  public  lands,  at  the  minimum 
price  for  which  public  lands  of  the  United  States  are  sold,  the  right  of 
pre-emption  to  one  quarter-section  of  land,  in  each  of  the  counties  or 
parishes,  in  trust  for  such  counties  or  parishes,  respectively,  for  the  estab- 
lishment of  seats  of  justice  therein  ;  but  the  proceeds  of  the  sale  of  each 
of  such  quarter-sections  shall  be  appropriated  for  the  purpose  of  erecting 
public  buildings  in  the  county  or  parish  for  which  it  is  located,  after 
deducting  therefrom  the  amount  originally  paid  for  the  same.  And  the 
seat  of  justice  for  such  counties  or  parishes,  respectively,  shall  be  fixed 
previously  to  a  sale  of  the  adjoining  lands  within  the  county  or  parish  for 
which  the  same  is  located. 

4  Stat,  50;  R.  S.  2286.     Whitelaw  v.  Reese,  4  Oreg.  335. 

Sec.  304.  No  title  shall  be  acquired,  undfer  the  foregoing  provisions  of 
this  chapter,  to  any  mine  of  gold,  silver,  cinnabar,  or  copper ;  or  to  any 
valid  mining  claim  or  possession  held  under  existing  laws. 

14  Stat.  541 ;  15  id.  67  ;   18  id.  254;   R.  S.  2392.     Decision  Sec.  Tnt.,  March  4,  1879 

i6  Copp's  L.  O.  3).     Decisions  Com.  G.  L.  O.,  April  21,  1874  (i  Copp's  L.  O.  19); 
une  16,  1874  (Copp*s  L.  L.  698^;  Dec.  23,  1875  (2  Copp's  L.  O.  150);  Oct.  27,  1876 
(3  id.  114) ;  Nov.  23,  1876  (3  id.  131) ;  April  9,  1877  (4  id.  46). 

Sec.  305.  The  provisions  of  this  chapter  shall  not  apply  to  military  or 
other  reservations  heretofore  made  by  the  United  States,  nor  to  reserva- 
tions made  for  light-houses,  custom-houses,  mints,  or  such  other  public 
purposes  as  the  interests  of  the  United  States  may  require,  whether  held 
under  reservations  through  the  Land-Office  by  title  derived  from  the 
Crown  of  Spain,  or  otherwise. 

14  Stat.  541 ;  19  id.  264 ;  R.  S.  2393. 

Sec.  306.  The  inhabitants  of  any  town  located  on  the  public  lands  may 
avail  themselves,  if  the  town  authorities  choose  to  do  so,  of  the  provisions 
of  sections  two  hundred  and  ninety-four,  two  hundred  and  ninety- five, 
and  two  hundred  and  ninety-six ;  and,  in  addition  to  the  minimum  price 
of  the  lands  embracing  any  town  site  so  entered,  there  shall  be  paid  by 
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the  parties  availing  themselves  of  such  provisions  all  costs  of  surveying 
and  platting  any  such  town  site,  and  expenses  incident  thereto  incurred 
by  the  United  States,  before  any  patent  issues  therefor ;  but  nothing  con- 
tained in  the  sections  herein  cited  shall  prevent  the  issuance  of  patents 
to  persons  who  have  made  or  may  hereafter  make  entries,  and  elect  to 
proceed  under  other  laws  relative  to  town  sites  in  this  chapter  set  forth. 
15  Stat.  67;  18  id.  254;  R.  S.  2394. 


CHAPTER  XI-BOUNTY-LAND  WARRANTS  AND  SCRIP. 


Sec. 

307.  Bounty  lands  for  soldiers  in  certain 

wars. 

308.  Certain  classes  of  persons  in  the  Mex- 

ican war,  their  widows,  etc.,  entitled 
to  forty  acres. 

309.  Militia  and  volunteers  in  service  since 

1812. 

310.  Persons  not  entitled  under  preceding 

sections. 

311.  Period  of  captivity  added   to  actual 

service. 

312.  Warrant  and  patent  to  issue,  when. 

313.  Widows  of  persons  entitled. 

314.  Additional  bounty  lands,  etc. 

315.  Classes  under  last  section  specified. 

316.  What  classes  of  persons  entitled  under 

section  314,  without  regard  to  length 
of  service. 

317.  Widows  and  children  of  persons- en- 
'  titled  under  section  314. 

318.  Subsequent  maniage  of  widow. 
319."  Minors  under  section  317. 

320.  Proof  of  service. 

321.  Former  evidence  of  right  to  bounty 

land  to  be  received  in  certain  cases. 

322.  Allowance  of  time  of  service  for  dis- 

tance from  .home  to  place  of  muster 
or  discharge. 

323.  Indians  included. 

324.  Former  evidence  of  right  to  a  pension 

to  be  received  in   certain  cases  on 
application  for  bounty  land 

325.  Deserters  not  entitled  to  bounty  land. 

326.  Lost  warrants,  provisions  for. 

327.  Discharges;    omissions  apd   loss  of, 

provided  for. 

328.  New  warrant  issued  in  lieu  of  lost 

warrant. 

329.  Regulations  of  Secretary  of  Interior. 

330.  Death  of  claimant  after  establishing 

right,  ai)d  before  issuing  of  warrant. 


Sec. 

331.  When  proofs  may  be  filed  by  legal 

representatives. 

332.  Military    bounty-land    warrants   and 

locations  assignable. 

333.  Warrants  located  on  double-minimum 

lands,  excess  paid  in  cash. 

334.  Claims  for  bounty  lands  in  virtue  of 

certain  acts  named. 

335.  Same  subject; 

'336.  Sales,  mortgages,  letters  of  attorney, 
etc,  made  before  issue  of  warrant, 
to  be  void. 

337.  Warrants  to  be  located  free  of  expense 

by  Commissioner  of  Land-OfBce,  etc. 

338.  Mode  of  issuing  p>atents  to  the  heirs 

of  persons  entitled  to  bounty  lands. 

339.  Relocation    of   military    bounty -land 

warrants  in  cases  of  error. 

340.  Authorizing    the    issuance  of   Sioux 

half-breed  scrip. 

341.  Certificates  of  location  or  scrip  to  issue 

in  satisfaction  of  confirmed   private 
land  claims  which  cannot  be  located. 

342.  Issuance  and  location  of  judicial  scrip 

in   lieu   of  confirmed  private   land 
claims. 

343.  Patent  to  issue  on  scrip  locations. 

344.  Porterfield  scrip,  how  located. 

345.  Valentine  scrip,  how  located. 

346.  Coles  scrip,  how  issued  and  located. 

347.  Chippewa  half-breed  scrip.  Red  Lake 

and  Pembina  bands. 

348.  Chippewa  half-breed  scrip.  Lake  Su- 

perior bands. 

349.  Certain  lands  located  in  good  faith  by 

claims  arising  under  treaty  of  Sept. 
30,  1854,  may  be  purchased,  etc. 

350.  Scrip  to  be  issued  in  lieu  of  revolu- 

tionary  bounty-land  warrants. 

351.  Scrip  to  be  issued  in  lieu  of  Virginia 

bounty-land  warrants. 


Sec.  307.  Each  of  the  surviving,  or  the  widow  or  minor  children  of 
deceased  commissioned  and  non-commissioned  officers,  musicians,  or  pri- 
vates, whether  of  regulars,  volunteers,  rangers,  or  militia,  who  performed 
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military  service  in  any  regiment,  company,  or  detachment,  in  the  service 
of  the  United  States,  in  the  war  with  Great  Britain,  declared  on  the  eigh- 
teenth day  of  JunS,  eighteen  hundred  and  twelve,  or  in  any  of  the  Indian 
ivars  since  seventeen  hundred  and  ninety,  and  prior  to  the  third  of  March, 
eighteen  hundred  and  fifty,  and  each  of  the  commissioned  officers  who  was 
engaged  in  the  military  service  of  the  United  States  in  the  war  with  Mex- 
ico, shall  be  entitled  to  lands  as  follows:  Those  who  engaged  to  serve 
twelve  months  or  during  the  war,  and  actually  served  nine  months,  shall 
receive  one  hundred  and  sixty  acres,  and  those  who  engaged  to  serve  six 
months,  and  actually  served  four  months,  shall  receive  eighty  acres,  and 
those  who  engaged  to  serve  for  any  or  an  indefinite  period,  and  actually 
served  one  month,  shall  receive  forty  acres ;  but  wherever  any  officer  or 
soldier  was  honorably  discharged  in  consequence  of  disability  contracted 
in  the  service,  before  the  expiration  of  his  period  of  service,  he  shall  re- 
ceive the  amount  to  which  he  would  have  been  entitled  if  he  had  served 
the  full  period  for  which  he  had  engaged  to  serve.  All  the  persons  enum- 
erated in  this  section  who  enlisted  in  the  Regular  Army,  or  were  mustered 
in  any  volunteer  company  for  ^  period  of  not  less  than  twelve  months, 
and  who  served  in  the  war  with  Mexico  and  received  an  honorable  dis- 
charge, or  who  were  killed  or  died  of  wounds  received  or  sickness  in- 
curred in  the  course  of  such  service,  or  were  discharged  before  the  expira- 
tion of  the  term  of  service  in  consequence  of  wounds  received  or  sickness 
incurred  in  the  course  of  such  service,  shall  be  entitled  to  receive  a  certi- 
ficate or  warrant  for  one  hundred  and  sixty  acres  of  land  :  or  at  option 
Treasury  scrip  for  one  hundred  dollars  bearing  interest  at  six  per  cent. 
per  annum,  payable  semi-annually,  at  the  pleasure  of  the  Government.  In 
the  •event  of  the  death  of  any  one  of  the  persons  mentioned  in  this  section 
during  service,  or  after  his  discharge,  and  before  the  issuing  of  a  certifi- 
cate or^warrant,  the  warrant  or  scrip  shall  be  issued  in  favor  of  his  family 
or  relatives;  first,  to  the  widow  and  his  children;  second,  his  father; 
third,  his  mother ;  fourth,  his  brothers  and  sisters. 

9  Stat.  125,  126,  520;  R.  S.  2418.  2  Op.  Att.  Gen.  501,  506;  3  id.  382;  5  id,  387, 
609,  702;  9  id.  427.  People  v.  Auditor,  9  Mich.  134;  Matthews  v.  Rector,  24  Ohio 
St.  439.  Cir.  G.  L.  O.,  June  3,  1847  (i  Lester's  L.  L.  576) ;  Oct.  i,  1847  ('  '^-  57^) ; 
April  I,  1848  (I  id.  579!;  Aug.  28,  1848  (i  id.  580);  March  31,  1851  (i  id.  581); 
March  31,  1851  (i  id.  583);  April  4,  185 1  (i  id.  584).     Cir.  Com.  Pensions,  1879. 

Sec.  308.  The  persons  enumerated  in  the  preceding  section  received 
into  service  after  the  commencement  of  the  war  with  Mexico,  for  less  than 
twelve  months,  and  who  served  such  term,  or  were  honorably  discharged, 
are  entitled  to  receive  a  certificate  or  warrant  for  forty  acres,  or  scrip  for 
twenty-five  dollars  if  preferred,  and  in  the  event  of  the  death  of  such  per- 
son during  service,  or  after  honorable  discharge  before  the  eleventh  of 
February,  eighteen  hundred  and  forty-seven,  the  warrant  or  scrip  shall 
issue  to  the  wife,  child,  or  children,  if  there  be  any,  and  if  none,  to  the 
father,  and  if  no  father,  to  the  mother  of  such  soldier. 

9  Stat.  126;  R.  S.  2419.  2  Op.  Att.  Gen.  501.  Cir.  G.  L.  O.,  June  3, 1847  {}  Les- 
ter's L.  L.  576) ;  March  31,  185 1  (l««/.  581).     Cir.  Com.  Pensions,  1879. 

Sec.  309.  Where  the  militia,  or  volunteers,  or  State  troops  of  any  State 
or  Territory,  subsequent  to  the  eighteenth  day  of  June,  eighteen  hundred 
and  twelve,  and  prior  to  March  twenty  second,  eighteen  hundred  and 
fifty-two,  were  called  into  service,  the  officers  and  soldiers  thereofshall.be 
entitled  to  all  the  benefits  of  section  three  hundred  and  seven,  upon  proof 
of  length  of  service  as  therein  required. 

10  Stat.  \\  R.  S.  2420.     2  Op.  Att.  Gen.  501. 
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Sec.  310.  No  person  shall  take  any  benefit  under  the  provisions  of  the 
three  preceding  sections,  if  he  has  received,  or  is  entitled  to  receive,  any 
military  land-bounty  under  any  act  of  Congress  passed  prior  to  the 
twenty-second  March,  eighteen  hundred  and  fifty-two. 

9  Stat.  520;  R.  S.  2421.     Decisions  Sec:  Int.,  April  12,  1855   ('  Lester's  L.  L.  614}. 

Sec.  311.  The  period  during  which  any  officer  or  soldier  remained  in 
captivity  with  the  enemy  shall  be  estimated  and  added  to  the  period  of 
his  actual  service,  and  the  person  so  retained  in  captivity  shall  receive 
land  under  the  provisions  of  sections  three  hundred  and  seven  and  three 
hundred  and  nine,  in  the  same  manner  that  he  would  be  entitled  in 
case  he  had  entered  the  service  for  the  whole  term  made  up  by  the  addi- 
tion of  the  time  of  his  captivity,  and  had  served  during  such  term. 

9  Stat.  520;  R.  S.  2422. 

Sec.  312.  Every  person  for  whom  provision  is  made  by  sections  three 
hundred  and  seven  and  three  hundred  and  nine  shall  receive  a  warrant 
from  the  Department  of  the  Interior  for  the  quantity  of  land  to  which 
he  is  entitled;  and,  upon  the  return  of  such  warrant,  with  evidence  of 
the  location  thereof  having  been  legally  made,  to  the  General  Land-Office, 
a  patent  shall  be  issued  therefor. 

9  Stat.  520;  R.  S.  2423.  Wirth  v.  Branson,  8  Otto  118.  2  Op.  Att.  Gen.  501 ;  5 
id.  387,  657,  702.  Galup  V.  Armstrong,  22  Cal.  480;  Callaway  v.  Fash,  50  Mo.  420; 
Fisher  v.  Wisn^,  34  Iowa,  447  ;  Railway  Co.  v.  Clingman,  43  id.  306 ;  Scott  v.  Chick- 
asaw Co.,  46  id.  253;  Calder  v.  Keegan,  30  Wis.  126  j  Ausley  v.  Petenon,  30  id.  653; 
Merrill  v.  Hartwell,  11  Mich,  200;  Johnson  v.  Gilfillan,  8  Minn.  395;  Brill  v.  Styles, 
35  Ills,  305.  Cir.  G.  L.  O.,  March  31,  185 1  (6  Lester's  L.  L.  581).  Cir.  Com.  Pen- 
sions, 1879. 

Sec.  313.  In  the  event  of  the  death  of  any  person,  for*  whom  provision 
is  made  by  sections  three  hundred  and  seven  and  three  hundred  and  nine, 
and*  who  did  not  receive  bounty-land  for  his  services,  a  like  warrant  shall 
issue  in  favor  of  his  widow,  who  shall  be  entitled  to  one  hundred  and 
sixty  acres  of  land  in  case  her  husband  was  killed  in  battle ;  nor  shall  a 
subsequent  marriage  impair  the  right  of  any  widow  to  such  warrant,  if 
she  be  a  widow  at  the  time  of  making  her  application. 

9  Stat.  520;  R.  S.  2424.     2  Op.  Att.  Gen.  501,  506. 

Sec,  314.  Each  of  the  surviving  persons  specified  in  the  classes  enumer- 
ated in  the  following  section,  who  has  served  for  a  period  of  not  less  than 
fourteen  days,  in  any  of  the  wars  in  which  the  United  States  has  been 
engaged  since  the  year  seventeen  hundred  and  ninety,  and  prior  to  the 
third  day  of  March,  eighteen  hundred  and  fifty-five,  shall  be  entitled  to 
receive  a  warrant  from  the  Department  of  the  Interior,  for  one  hundred 
and  sixty  acres  of  land  ;  and,  where  any  person  so  entitled  has,  prior  to 
the  third  day  of  March,  eighteen  hundred  and  fifty-five,  received  a  war- 
rant for  any  number  of  acjes  less  than  one  hundred  and  sixty,  he  shall  be 
allowed  a  warrant  for  such  quantity  of  land  only  as  will  make,  in  the 
whole,  with  what  he  may  have  received  prior  to  that  date,  one  hun- 
dred and  sixty  acres. 

10  Stat.  701,  702;  R.  S.  2425.  2  Op.  Att.  Gen.  501 ;  5  id.  387,  609,  702.  Decisions 
Com.  G.  L.  O.,  May  3,  1855  ('  Lester's  L.  L.  598^.  Cir.  G.  L.  O.,  July  20,  1875 
(Copp's  L.  L.  727);  March  15,  1879  (^  Copp*s  L.  6.  192).  General  Cir.  G."  L.  O., 
1879,  pp.  6,  7.     Cir.  Com.  Pensions,  1879. 

Sec.  315.  The  classes  of  persons  embraced  as  beneficiaries  under  the 
preceding  section,  are  as  follows,  namely : 

First.  Commissioned  and  non-commissioned  officers,  musicians,  and 
privates,  whether  of  the  regulars,  volunteers,  rangers,  or  militia,  who 
were  regularly  mustered  into  the  service  of  the  United  States.     • 
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Second.  Commissioned  and  non-commissioned  officers,  seamen,  ordin- 
ary seamen,  Aotilla-men,  marines,  clerks,  and  landsmen  in  the  Navy. 

Third.  Militia,  volunteers,  and  State  troops  of  any  State  or  Territory, 
called  into  military  service,  and  regularly  mustered  therein,  and  whose 
services  have  been  paid  by  the  United  States. 

Fourth.  Wagon-masters  and  teamsters  who  have  been  employed  under 
the  direction  of  competent  authority,  in  time  of  war,  in  the  transporta- 
tion of  military  stores  and  supplies. 

Fifth.  Officers  and  soldiers  of  the  revolutionary  war,  and  marines, 
seamen,  and  other  persons  in  the  naval  service  of  the  United  States 
during  that  war. 

Sixth.  Chaplains  who  served  with  the  Army. 

Seventh.  Volunteers  who  served  with  the  armed  forces  of  the  United 
States  in  any  of  the  wars  mentioned,  subject  to  military  orders,  whether 
regularly  mustered  into  the  service  of  the  United  States  or  not. 

lo  Stat.  701 ;  II  t^.  8,  9;  R.  S.  2426.     2  Op.  Att.  Gen.  501. 

Sec.  316.  The  following  class  of  persons  are  included  as  beneficiaries 
under  section  three  hundred  and  fourteen,  without  regard  to  the  length 
of  service  rendered : 

First.  Any  of  the  classes  of  persons  mentioned  in  section  three  hundred 
and  fifteen  who  have  been  actually  engaged  in  any  battle  in  any  of  the 
wars-  in  which  this  country  has  been  engaged  since  seventeen  hundred 
and  ninety,  and  prior  to  March  third,  eighteen  hundred  and  fifty-five. 

Second.  Those  volunteers  who  served  at  the  invasion  of  Plattsburgh  in 
September,  eighteen  hundred  and  fourteen. 

Third.  The  volunteers  who  served  at  the  battle  of  King's  Mountain,  in 
the  Revolutionary  war. 

Fourth.  The  volunteers  who  served  in  the  battle  of  Nickojack  against 
the  confederate  savages  of  the  South. 

Fifth.  The  volunteers  who  served  at  the  attack  on  Lewistown,  in  Dela- 
ware, by  the  British  fleet,  in  the  war  of  eighteen  hundred  and  twelve. 

10  Stat.  702;  R.  S.  2427.     2  Op.  Att.  Gen.  501. 

Sec.  317.  In  the  event  of  the  death  of  any  person  who  would  be 
entitled  to  a  warrant,  as  provided  in  section  thr^e  hundred  and  fourteen, 
leaving  a  widow,  or,  if  no  widow,  a  minor  child,  such  widow  or  such 
minor  child  shall  receive  a  warrant  for  the  same  quantity  of  land  that  the 
decedent  would  be  entitled  to  receive,  if  living  on  the  third  day  of 
March,  eighteen  hundred  and  fifty-five. 

10  Stat.  702;  R.  S.  2428.     2  Op.  Att.  Gen.  501,  506. 

Sec.  318.  A  subsequent  marriage  shall  not  impair  the  right  of  any 
widow,  under  the  preceding  section,  if  she  be  a  widow  at  the  time  of  her 
application. 

10  Stat.  702 ;  R.  S.  2429. 

Sec.  319.  Persons  within  the  age  of  twenty-one  years  on  the  third  day 
of  March,  eighteen  hundred  and  fifty-five,  shall  be  considered  minors 
within  the  intent  of  section  three  hundred  and  seventeen. 

10  Stat.  702 ;  R.  S.  2430. 

Sec.  320.  Where  no  record  evidence  of  the  service  for  which  a  warrant 
is  claimed  exists,  parol  evidence  may  be  admitted  to  prove  the  service 
performed,  under  such  regulations  as  the  Commissioner  of  Pensions  may 
prescribe. 

10  Stat.  702;  iiid.S;  R.  S.  2431. 
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Sec.  321.  Where  certificate  or  a  warrant  for  bounty-land  for  any  less 
quantity  than  one  hundred  and  sixty  acres  has  been  issued  to  any  officer 
or  soldier,  or  to  the  widow  or  minor  child  of  any  officer  or  soldier,  the 
evidence  upon  which  such  certificate  or  warrant  was  issued  shall  be  re- 
ceived to  establish  the  service  of  such  officer  or  soldier  in  the  application 
of  himself,  or  of  his  widow  or  minor  child,  for  a  warrant  for  so  much 
land  as  may  be  required  to  make  up  -the  full  sum  of  one  hundred  and 
sixty  acres,  to  which  he  may  be  entitled  under  the  preceding  section,  on 
proof  of  the  identity  of  such  officer  or  soldier,  or,  in  case  of  his  death, 
of  the  marriage  and  identity  of  his  widow,  or,  in  case  of  her  death,  of  the 
identity  of  his  minor  child.  But  if,  upon  a  review  of  such  evidence,  the 
Commissioner  of  Pensions  is  not  satisfied  that  the  former  warrant  was 
properly  granted,  he  may  require  additional  evidence,  as  well  of  the 
term  as  of  the  fact  of  service. 

II  Stat.  8;  R.  S.  2432.     2  Op.  Att.  Gen.  501. 

Sec.  322.  When  any  company,  battalion,  or  regiment,  in  an  organized 
form,  marched  more  than  twenty  miles  to  the  place  where  they  were 
mustered  into  the  service  of  the  United  States,  or  were  discharged  more 
than  twenty  miles  from  the  place  where  such  company,  battalion,  or 
regiment  was  organized,  in  all  such  cases,  in  computing  the  length  of 
service  of  the  officers  and  soldiers  of  any  such  company,  battalion,  or  regi- 
ment, there  shall  be  allowed  one  day  for  every  twenty  miles  from  the 
place  where  the  company,  battalion,  or  regiment'  was  organized  to  the 
place  where  the  same  was  mustered  into  the  service  of  the  United  States, 
and  one  day  for  every  twenty  miles  from  the  place  where  such  company, 
battalion,  or  regiment  Was  discharged,  to  the  place  where  it  was  organ- 
ized, and  from  whence  it  marched  to  enter  the  service,  provided  that 
such  march  was  in  obedience  to  the  command  or  direction  of  the  Presi- 
dent, or  some  general  officer  of  the  United  States,  commanding  an  army 
or  department,  or  the  chief  executive  officer  of  the  State  or  Territory  by 
which  such  company,  batallion,  or  regiment  was  called  into  service. 

10  Stat.  4;  II  fi/.  9:  R.  S.  2433. 

Sec  323.  The  provisions  of  all  the  bounty- land  laws  shall  be  extended 
to  Indians,  in  the  same  manner  and  to  the  same  extent  as  to  white  persons. 

10  Stat.  702;  R.  S.  2434.  2  Op.  Att.  Gen.  501 ;  3  id.  382.  Dr.  G.  L.  O.,  May  3, 
1S55  (i  Lester's  L.  L.  598).     Cir.  Com.  Pensions,  1879. 

Sec,  324,  Where  a  pension  has  been  granted  to  any  officer  or  soldier, 
the  evidence  upon  which  such  pension  was  granted  shall  be  received  to 
establish  the  service  of  such  officer  or  soldier  in  his  application  for  bounty 
land ;  and  upon  proof  of  his  identity  as  such  pensioner,  a  warrant  may  be 
issued  to  him  for  the  quantity  of  land  to  which  he  is  entitled ;  and  in  case 
of  the  death  of  such  pensioned  officer  or  soldier,  his  widow  shall  be  enti- 
tled to  a  warrant  for  the  same  quantity  of  land  to  which  her  husband 
would  have  been  entitled,  if  living,  upon  proof  that  she  is  such  widow ; 
and  in  case  of  the  death  of  such  officer  or  soldier,  leaving  a  minor  child 
and  no  widow,  or  where  the  widow  may  have  deceased  before  the  issuing 
of  any  warrant,  such  minor  child  shall  be  entitled  to  a  warrant  for  the 
same  quantity  of  land  as  the  father  would  have  been  entitled  to  receive  if 
living,  upon  proof  of  the  decease  of  father  and  mother.  But  if,  upon  a 
review  of  such  evidence,  the  Commissioner  of  Pensions  is  not  satisfied  that 
the  pension  was  properly  granted,  he  may  require  additional  evidence,  as 
well  of  the  term  as  of  the  fact  of  service. 

11  Stat.  8;  R.  S.  2435. 
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Sec.  325.  No  person  who  has  been  in  the  military  service  of  the  United 
States  shall,  in  any  case,  receive  a  bounty-land  warrant  if  it  appears  by  the 
muster  rolls  of  his  regiment  or  corps  that  he  deserted  or  was  dishonorably 
discharged  from  service. 

^  Stat  520;  10  id,  701 ;  R.  S.  2438.    Cir.  Com.  Pensions,  1879. 

Sec.  326.  When  a  soldier  of  the  Regular  Army,  who  has  obtained  a 
military  land-warrant,  loses  the  same,  or  such  warrant  is  destroyed  by  ac- 
cident, he  shall,  upon  proof  thereof  to  the  satisfaction  of  the  Secretary  of 
the  Interior,  be  entitl^  to  a  patent  in  like  manner  as  if  the  warrant  was 
produced. 

3  Stat  317;  R.  S.  2439.    2  Op.  Alt.  Gen.  506;  3  id,  382. 

Sec.  327.  In  all  cases  of  dischargefrom  the  military  service  of  the  United 
States  of  any  soldier  of  the  Regular  Army,  when  it  appears  to  the  satis- 
faction of  the  Secretary  of  War  that  a  certificate  of  fe-ithful  services  has 
been  omitted  by  the  neglect  of  the  discharging  officer,  by  misconstruction 
of  the  law,  or  by  any  other  neglect  or  casualty,  such  omission  shall  not 
prevent  the  issuing  of  the  warrant  and  patent  as  in  other  cases.  And 
when  it  is  proved  that  any  soldier  of  the  Regular  Army  has  lost  his  dis- 
charge and  certificate  of  faithful  service,  the  Secretary  of  War  shall  cause 
such  papers  to  be  furnished  such  soldier  as  will  entitle  him  to  his  land 
warrant  and  patent,  provided  such  measure  is  justified  by  the  time  of  his 
enlistment,  the  period  of  service,  and  the  report  of  some  officer  of  the 
corps  to  which  he  was  attached. 

3  Stat.  317;  R.  S.  2440. 

Sec.  328.  Whenever  it  appears  that  any  certificate  or  warrant,  issued 
in  pursuance  of  any  law  granting  bounty  land,  has  been  lost  or  destroyed, 
whether  the  same  has  been  sold  and  assigned  by  the  warrantee  or  not,  the 
Secretary  of  the  Interior  is  required  to  cause  a  new  certificate  or  warrant 
of  like  tenor  to  be  issued  in  lieu  thereof;  which  new  certificate  or  warrant 
may  be  assigned,  located,  and,  patented  in  like  manner  as  other  certifi- 
cates or  warrants  for  bounty  land  are  now  authorized  by  law  to  be 
assigned,  located,  and  patented ;  and  in  all  cases  where  warrants  have  • 
been,  or  may  be,  reissued,  the  original  warrant,  in  whose  ever  hands  it 
may  be,  shall  be  deemed  and  held  to  be  null  and  void,  and  the  assign- 
ment thereof,  if  any  there  be,  fraudulent ;  and  no  patent  shall  ever  issue 
for  any  land  located  therewith,  unless  such  presumption  of  fraud  in  the 
assignment  be  refnoved  by  due  proof  that  the  same  was  executed  by  the 
warrantee  in  good  faith  and  for  a  valuable  consideration. 

12  Stat.  90;  18  rV/.  Ill;  R.  S.  2441.  2  Op.  Att.  Gen.  506;  3  id.  382.  Decisions 
Sec.  Int.,  Nov.  10,  1851  (i  Lester's  L.  L.  612);  July  26,  1879  (6  Copp's  L.  O.  114). 
Decision  Com.  G.  L.  O.,  Oct.  12,  1854  (i  Lester's  L.  L.  610).  Cir.  G.  L.  O.,  July  20, 
1875  (Copp's  L.  L.  727).  Cir^  Com.  Pensions,  Aug.  15,  i860  (Zab.  L.  L.  727),  and 
1879. 

Sec.  329.  The  Secretary  of  the  Interior  is  required  to  prescribe  such 
regulations  for  carrying  the  preceding  section  into  effect  as  he  may  deem 
necessary  and  proper  in  order  to  protect  the  Government  against  imposi- 
tion and  fraud  by  persons  claiming  the  benefit  thereof;  and  all  laws  and 
parts  of  laws  for  the  punishment  of  frauds  against  the  United  States  are 
made  applicable  to  frauds  under  that  section. 

12  Stat.  91 ;  18  iV/.  Ill ;  R.  S.  2442.  Cir.  Com.  Pensions,  Aug.  15,  i860  (Zab.  L.  L. 
360). 

Sec.  330.  When  proof  has  been  or  hereafter  is  filed  in  the  Pension 
Office,  during  the  life-time  of  a  claimant,  establishing,  to  the  satisfaction 
of  that  office,  his  right  to  a  warrant  for  military  services,  and  such  war- 
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rant  has  not  been,  or  may  not  be,  issued  until  after  the  death  of  the 
claimant,  and  all  such  warrants  as  have  been  heretofore  issued  subsequent 
to  the  death  of  the  claimant,  the  title  to  such  warrants  shall  vest  in  his 
widow,  if  there  be  one,  and  if  there  be  no  widow,  then  in  the  heirs  or 
legatees  of  the  claimant ;  and  all  military  bounty-land  warrants  issued 
pursuant  to  law  shall  be  treated  as  personal  chattels,  and  may  be  conveyed 
by  assignment  of  such  widow,  heirs,  or  legatees,  or  by  the  legal  represen- 
tatives of  the  deceased  claimant,  for  the  use  of  such  heirs  or  legatees  only. 

II  Stat.  308;  R.  S.  2444.  2  Op.  Att.  Gen.  506;  9  id,  243.  Cir.  G.  L.  O.,  Nov.  i, 
1858  (i  Lester's  L.  L.  607).     Cir.  Com.  Pensions,  1879. 

Sec.  331.  The  legal  representatives  of  a  deceased  claimant  for  a 
bounty-land  warrant,  whose  claim  was  filed  prior  to  his  death,  may  file 
the  proofs  necessary  to  perfect  such  claim. 

15  Stat.  336;  R.  S.  2445. 

Sec.  332.  All  warrants  for  military  bounty-lands  which  have  been  or 
may  hereafter  be  issued  under  any  law  of  the  United  States,  and  all  valid 
locations  of  the  same  which  have  been  or  may  hereafter  be  made,  are 
declared  to  be  assignable  by  deed  or  instrument  of  writing,  made  and 
executed  according  to  such  form  and  pursuant  to  such  regulations  as  may 
be  prescribed  by  the  Commissioner  of  the  General  Land  Office,  so  as  to 
vest  the  assignee  with  all  the  rights  of  the  original  owner  of  the  warrant 
or  location. 

10  Stat.  3;  II  id.  309;  R.  S.  2414.  2  Op.  i)^t.  Gen.  506;  3  id.  382;  7  id.  657. 
Dyke  v.  McVey,  i6  Ills.  41  ;  Fort  v.  Wilson,  3  Iowa,  153;  Waters  v.  Bush,  42  id.  255. 
Railway  Co.  v.  Clingman,  43  id.  306;  Merrill  v.  Hartwell,  ii  Mich.  200;  Johnson  v. 
Gilfillan,  8  Minn.  395.  Decisions  Sec.  Int.,  Nov.  10,  1851  (i  Lester's  L.  L.  612^; 
March  20,  1852  (i  id.  612);  March  16,  1854  (i  id.  614);  May  21,  1856  (\  id.  6i6l ; 
Aug.  10,  1858  ii  id.  619);  March  25,  1859  (i  id.  620);  Jan.  19,  i860  (i  id.  621); 
Sept.  30,  1878  (5  Copp's  L.  O.  127).  Cir.  G.  L.  O.,  March  23,  1852  ii  Lester's  L.  L. 
585) ;  April  2,  1852  (I  id.  589);  Oct.  14,  1852  (i  id.  591);  Oct.  17,  1853  (Zab.  L.  L. 
332);  May  3,  1855  {»  '^-  343);  Aug.  27,  1861  (i  id.  363);  May  23,  1856  (i  U.  358); 
July  20,  1875  (5  Copp's  L.  O.  127).  • 

Sec.  333.  The  warrants  which  have  been  or  may  hereafter  be  issued  in 
pursuance  of  law  may  be  located  according  to  the  legal  subdivisions  of 
the  public  lands  in  one  body  upon  any  lands  of  the  United  States  subject 
to  private  entry  at  the  time  of  such  location  at  the  minimum  price. 
When  such  warrant  is  located  on  lands  which  are  subject  to  entry 
at  a  greater  minimum  than  one  dollar  and  twenty-five  cents  per  acre,  the 
locator  shall  pay  to  the  United  States  in  cash  the  difference  between  the 
value  of  such  warrants  at  one  dollar  and  twenty-five  cents  per  acre  and 
the  tract  of  land  located  on.  But  where  such  tract  is  rated  at  one  dollar 
and  twenty-five  cents  per  acre,  and  does  not  exceed  the  area  specified  in 
the  warrant,  it  must  be  taken  in  full  satisfaction  thereof. 

10  Stat.  3  ;  R.  S.  2415.  Taylor  et  al.  v.  Quarles,  5  Cranch,  234;  Wirth  v.  Branson,  8 
Otto  118.  5  Op.  Alt.  Gen.  609.  Butterfield  v  Railway  Co.,  31  Cal.  264.  Decisions 
Sec.  Int.,  Nov.  10,  1851  (i  Lester's  L.  L.  612);  May  20,  1852  (l  id.  612);  March  19, 
1856  (i  id.  615J ;  Jan.  21,  i860  (i  id.  622);  Jan.  20,  1875  (Copp's  L.  L.  727^  ;  Feb.  19, 
1874  (i  id.  740);  March  1 1,  1876  (3  Copp's  L.  O.  10) ;  Aug.  11.  1876  (i  w/.  86);  Oct. 
5,  1876  {id.  121).  Decisions  Com.  G.  L.  O.,  March  23,  1852  (i  Lester^s  L.  L.  585); 
April  2,  1852  (i  id.  589);  Oct.  17,  1853  (i  id.  592) ;  May  3,  1855  (I  id.  598) ;  May  23, 
1856  (i  id.  607);  June  17, 1875  (Copp's  L.  L.  179;  2  Copp's  L.  O.  68).  Cir.  G.  L.  O., 
Sept.  I,  1879,  PP-  6,  7;  Aug.  2,  1871 

Sec.  334.  In  all  cases  of  warrants  for  bounty  lands,  issued  by  virtue  of 
an  act  approved  July  twenty-seven,  one  thousand  eight  hundred  and 
forty-two,  and  of  two  acts  approved  January  twenty-seven,  one  thousand 
eight  hundred  and  thirty-five,  therein  and  thereby  revised,  and  of  two 
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acts  to  the  same  intent,  respectively  approved  June  twenty-six,'  eighteen 
hundred  and  forty-eight,  and  February  eight,  eighteen  hundred  and  fifty- 
four,  for  military  services  in  the  revolutionary  war,  or  in  the  war  of 
eighteen  hundred  and  twelve  with  Great  Britain,  which  remained  unsat- 
isfied on.  the  second  day  of  July,  eighteen  hundred  and  sixty-four,  it  is 
lawful  for  the  person  m  whose  name  such  warrant  issued,  his  heirs  or 
legal  representatives,  to  enter  in  quarter-sections,  at  the  proper  local 
land  office  in  any  of  the  States  or  Territories,  the  quantity  of  the  public 
land  subject  to  private  entry  which  he  is  entitled  to  under  such  warrant. 

13  Stat.  378;  R.  S.  2416.     Wirth  v,  Branson,  8  Otto  118. 

Sec.  335.  All  warrants  for  bounty  lands  referred  to  in  the  preceding 
section  may  be  located  at  any  time,  in  conformity  with  the  general  laws 
in  force  af  the  time  of  such  location. 

13  Stat.  379;  R.  S.  2417. 

Sec.  336.  All  sales,  mortgages,  letters  of  attorney,  or  other  instru- 
ments of  >vriting,  going  to  affect  the  title  or  claim  to  any  warrant  issued, 
or  to  be  issued,  or  any  land  granted,  or  to  be  granted,  under  the  preceding 
provisions  of  this  chapter,  made  or  executed  prior  to  the  issue  of  such  war- 
rant, shall  be  null  and  void  to  all  intents  and  purpQses  whatsoever ;  nor 
shall  such  warrant,  or  the  land  obtained  thereby,  be  in  any  wise  affected 
by,  or  charged  with,  or  subject  to,  the  payment  of  any  debt  or  claim 
incurred  by  any  officer  or  soldier,  prior  to  the  issuing  of  the  patent. 

9  Stat.  521 ;  R.  S.  2436.  Wright  v.  Taylor,  2  Dillon,  C.  C.  23.  2  Op.  Att.  Gen.  ^06; 
3  id.  382.  Dupr6  v.  McRight,  6  La.  Ann.  146;  Nichols  v.  Nichols,  3  Pinncy  (Wis.) 
174;  same  case,  3  Chandler  (Wis.)  189;  Stephenson  v.  Wilson,  37  2^.482;  Port  v. 
Wilson,  3  Iowa  153;  Railway  Co.  v.  Clingman,  43  id.  306.  Decisions  Sec.  Int.,  April 
17,  187 X  (i  Lester's  L.  L.  611).  Cir.  G.  L.  O.,  Aug.  2,  187 1 ;  July  20,  1875  (Copp's 
L.  L.  727). 

Sec.  337.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Land-Office,  under  such  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  the  Interior,  to  cause  to  be  located,  free  of  expense,  any  warrant 
which  the  holder  may  transmit  to  the  General  Land -Office  for  that  pur- 
pose, in  such  State  or  land  district  as  the  holder  or  warrantee  may  desig- 
nate, and  upon  good  farming  land,  so  far  as  the  same  can  be  ascertained 
from  the  maps,  plats,  and  field-notes  of  the  surveyor,  or  from  any  other 
information  in  the  possession  of  the  local  office,  and,  upon  the  location 
being  made,  the  Secretary  shall  cause  a  patent  to  be  transmitted  to  such 
warrantee  or  holder. 

9  Stat.  521 ;  R.  S.  2437.  Wirth  v.  Branson,  8  Otto  118.  2  Op.  Att.  Gen.  501.  De- 
cisions Sec.  Int.,  Feb.  19,  1858  (i  Lester's  L.  L.  617);  March  i,  1876  (3  Copp's  L.  O. 
10).  Decision  Com.  G.  L.  O.,  July  20,  1875  (Copp's  L.  L.  727).  Cir.  G.  L.  O.,  March 
31,  1851  (i  Lester's  L.  L.  581,  583);    April  4,  1851  (i  id.  584). 

Sec,  338.  In  all  cases  where  an  officer  or  soldier  of  the  revolutionary 
war,  or  a  soldier  of  the  war  of  eighteen  hundred  and  twelve,  was  entitled 
to  bounty  land,  has  died  before  obtaining  a  patent  for  the  land,  and 
where  application  is  made  by  a  part  only  of  the  heirs  of  such  deceased 
officer  or  soldier  for  such  bounty  land,  it  shall  be  the  duty  of  the  Secre- 
tary of  the  Interior  to  issue  the  patent  in  the  name  of  the  heirs  of  such 
deceased  officer  or  soldier,  without  specifying  each;  and  the  patent  so 
issued  in  the  name  of  the  heirs  generally,  shall  inure  to  the  benefit  of  the 
whole,  in  such  portions  as  they  are  severally  entitled  to  by  the  laws  of 
descent  in  the  State  or  Territory  where  the  officer  or  soldier  belonged  at 
the  time  of  his  death. 

5  Stat.  650;  R.  S.  2443. 
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Sec.  339.  Where  an  actual  settler  on  the  public  lands  has  sought,  or 
hereafter  attempts,  to.  locate  the  land  settled  on  and  improved  by  him, 
with  a  military  bounty-land  warrant,  and  where,  from  any  cause,  an  error 
has  occurred  in  making  such  location,  he  is  authorized  to  relinquish  the 
land  so  erroneously  located,  and  to  locate  such  warrant  upon  the  land  so 
settled  upon  and  improved  by  him,  if  the  same  then  be  vacant,  and  if 
not,  upon  any  other  vacant  land;  on  making  proof  of  those  facts  to  the 
satisfaction  of  the  land  officers,  according  to  such  rules  and  regulations  as 
may  be  prescribed  by  the  Commissioner  of  the  General  Land  Office,  and 
subject  to  his  final  adjudication. 

10  Stat.  256;  R.  S.  2446.  U.  S.  V.  Innerarity,  19  Wall.  595;  Wirth  v.  Branson,  8 
Otto  118;  Scull  V.  U.  S.,  8  tW,  410;  U.  S.  V.  Clsunorgan,  Danterive  v.  U.  S.,  S.  C.  Oct. 
T.  1879,  in  manuscript.  2  Op.  Att.  Gen.  501.  Cir.  G.  L.  O.,  April  20,  1853  (i  Les- 
ter's L.  L.  590). 

Sec.  340.  The  President  is  authorized  to  exchange  with  the  half-breeds 
or  mixed  bloods  of  the  Dacotah  or  Sioux  nation  of  Indians,  who  are 
entitled  to  an  interest  therein,  for  the  tract  of  land  lying  on  the  west  side 
of  Lake  Pepin  and  the  Mississippi  River,  Minnesota,  which  was  set  apart 
and  granted  for  their  use  and  benefit,  by  the  ninth  article  of  the  treaty  of 
Prairie  du  Chien,  of  the  fifteenth  day  of  July,  one  thousand  eight  hun- 
dred and  thirty ;  and  for  that  purpxjse  he  is  authorized  to  cause  to  be 
issued  to  said  persons,  on  the  execution  by  them,  or  by  the  legal  repre- 
sentatives of  such  as  may  be  minors,  of  a  ftill  and  complete  relinquish- 
ment by  them  to  the  United  States  of  all  their  right,  title,  and  interest, 
according  to  such  form  as  shall  be  prescribed  by  the  Commissioner  of  the 
General  Land  Office,  in  and  to  said  tract  of  land  or  reservation,  certifi- 
cates or  scrip  for  the  same  amount  of  land  to  which  each  individual  would 
be  entitled  in  case  of  a  division  of  the  said  grant  or  reservation  pro  rata 
among  the  claimants — which  said  certificates  or  scrip  may  be  located  upon 
any  of  the  lands  within  said  reservation  not  now  occupied  by  actual  and 
bona-fide  settlers  of  the  half-breeds  or  mixed  bloods,  or  such  .other  per- 
sons as  have  gone  into  said  Territory  by  authority  of  law,  or  upon  any 
other  unoccupied  lands  subject  to  pre-emption  or  private  sale,  or  upon 
any  other  unsurveyed  lands,  not  reserved  by  Government,  upon  which 
they  have  respectively  made  improvements :  Provided^  That  said  certifi- 
cates or  scrip  shall  not  embrace  more  than  six  hundred  and  forty,  nor  less 
than  forty  acres  each  :  And  frovided^  That  the  same  shall  be  equally  ap- 
portioned, as  nearly  as  practicable,  among  those,  en  titled  to  an  interest  in 
said  reservation :  And  provided  further ^  That  no  transfer  or  conveyance 
of  any  of  said  certificates  or  scrip  shall  be  valid. 

10  Stat.  304.  2  Op.  Att.  Gen.  506;  3  id.  382.  Sharon  v.  Wooldrick,  18  Minn.  354; 
Thompson  v.  Myrick,  20  id,  205.  Decisions  Sec.  Int.,  May  24,  1859  (i  lister's  L.  L. 
634);  July  18,  i8w  (i  id.  499);  May  25,  1871  (Coop's  L.  L.  444)  ;  Sept.  27,  1872 
(Copp's  L.  L.  373).  Cir.  G.  L.  O.,  March  21,  1857  (i  Lester's  L.  L.  627);  Feb.  22, 
1864  (Zab.  L.  L.  310;  Copp's  L.  L.  721 ;  i  Copp's  L.  O.  142);  Jan,  29,  1872  (Copp's 
L.  L.  723);  June  26,  1874  (Copp's  L.  L.  724;  i  Copp's  L.  O.  54);  Nov.  12,  1874 
(Copp's  L.  L.  725;  I  Copp's  L.  O.  141);  May  28,  1878  (5  Copp's  L.  O.  126). 

Sec.  341.  Where  any  private  land  claim  was  confirmed  by  Congress 
prior  to  June  second,  eighteen  hundred  and  fifty-eight,  and  the  same,  in 
whole  or  in  part,  has  not  been  located  or  satisfied,  either  for  want  of  a 
specific  location  prior  to  such  confirmation,  or  for  any  reason  whatsoever, 
other  than  a  discovery  of  fraud  in  such  claim  subsequent  to  such  confirma- 
tion, it  shall  be  the  duty  of  the  surveyor-general  of  the  district  in  which 
such  claim  was  situated,  upon  satisfactory  proof  that  such  claim  has  been 
so  confirmed,  and  that  the  same,  in  whole  or  in  part,  remains  unsatisfied, 
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to  issue  to  the  claimant,  or  his  legal  representatives,  certificates  of  loca- 
tion for  a  quantity  of  land  equal  to  that  so  confirmed  and  unsatisfied ; 
which  certificates  of  location  or  scrip  shall  be  subdivided  according  to  the 
request  of  the  confirmee  or  confirmees,  and,  as  nearly  as  practicable,  in 
conformity  with  the  legal  divisions  and  subdivisions  of  the  public  lands  of 
the  United  States,  and  shall  be  assignable  by  deed  or  instrument  of  writ- 
ing, according  to  the  fprm  and  pursuant  to  regulations  prescribed  by  the 
Commissioner  of  the  General  Land  Office,  so  as  to  vest  the  assignee  with 
all  the  rights  of  the  original  owners  of  the  scrip,  including  the  right  to 
locate  the  same  in  his  own  name  upon  any  of  the  public  lands  of  the 
United  States  subject  to  sale  at  private  entry,  at  a  price  not  exceeding  one 
dollar  and  twenty-five  cents  per  acre,  and  shall  be  received  from  actual 
settlers  only  in  payment  of  pre-emption  claims  or  in  commutation  of 
homestead  claims,  in  the  same  manner  and  to  the  same  extent  as  is  now 
authorized  by  law  in  the  case  of  military  bounty-land  warrants. 

11  Stat.  294,  295;  20  id.  274,  275.  2  Op.  Au.  Gen.  506;  3  id.  382.  Decisions  Sec. 
Int.,  April  24,  1878;  July  7,  1879;  Feb.  28,  1880  (7  Copp's  L.  O.  55);  June  22,  1880 
(7  id.  57).  Decisions  Com.  G.  L.  O.,  Aug.  26,  1872  (Copp's  L.  L.  513) ;  April  12, 1873 
{id.  S^^)^  July  14,  1873  (*''•  5^7);  ^^^'  M»  1876;  March  22,  1879.  Cir.  G.  L.  O., 
OcL  2$,  i860  (Copp's  L.  L.  523), 

Sec.  342.  Whenever,  in  cases  prosecuted  under  the  acts  of  Congress 
of  June  twenty-second,  eighteen  hundred  and  sixty,  March  second, 
eighteen  hundred  and  sixty -seven,  and  the  first  section  of  the  act  of 
June  tenth,  eighteen  hundred  and  seventy-two,  providing  for  the  ad- 
justment of  private  land  claims  in  the  States  of  Florida,  Louisiana  and 
Missouri,  the  validity  of  the  claim  has  been,  or  shall  be  hereafter,  re- 
cognized by  the  Supreme  Court  of  the  United  States,  and  the  court  has 
decreed  that  the  plaintiff  or  plaintiffs  is  or  are  entitled  to  enter  a  certain' 
number  of  acres  upon  the  public  lands  of  the  United  States,  subject  to 
private  entry  at  one  dollar  and  twenty- five  cents  per  acre,  or  to  receive 
certificate  of  location  for  as  much  of  the  land  the  title  to  which  has 
been  established  as  has  been  disposed  of  by  the  United  States,  certifi- 
cate of  location  shall  be  issued  by  the  Commissioner  of  the  General  Land 
Office,  attested  by  the  seal  of  said  office,  to  be  located  as  provided  for  in 
the  sixth  section  of  the  aforesaid  act  of  Congress  of  June  twenty-second, 
eighteen  hundred  and  sixty,  or  applied  according  to  the  provisions  of 
this  section ;  and  said  certificate  of  location  or  scrip  shall  be  subdivided 
according  to  the  request  of  the  confirmee  or  confirmees,  and,  as  nearly  as 
practicable,  in  conformity  with  the  legal  divisions  and  subdivisions  of  the 
public  lands  of  the  United  States,  and  shall  be,  and  are  hereby  declared 
to  be,  assignable  by  deed  or  instrument  of  writing,  according  to  the  form 
and  pursuant  to  regulations  prescribed  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  so  as  to  vest  the  assignee  with  all  the  rights  of  the  orig- 
inal owners  of  the  scrip,  including  the  right  to  locate  the  scrip  in  his  own 
name ;  such  scrip  shall  be  received  from  actual  stttlers  only  in  payment 
of  pre-emption  claims  or  in  commutation  of  homestead  claims,  in  the 
same  manner  and  to  the  same  extent  as  is  now  authorized  by  law  in  the 
case  of  military  bounty-land  warrants. 

12  Stat.  85,86;  20  id.  274,  275.  2  Op.  Au.  Gen.  506;  3  id.  382.  Decisions  Sec. 
Int.,  Aug.  4,  1875  (Copp's  L.  L.  796).  Decisions  Com.  G.  L.  O.,  March  31, 1879.  Cir. 
G.  L.  O.,  Oct.  8,  1874  (Copp's  L.  L.  797) ;  Sept.  15,  1875  (2  Copp's  L.  O.  102) ;  Feb. 
"3»  1879  (5  i^'  181). 

Sec.  343.  The  register  of  the  proper  land  office,  upon  any  certificate 
issued  under  the  two  preceding  sections  being  located,  shall  issue,  in  the 
name  of  the  party  making  the  location,  a  certificate  of  entry,  upon  which, 
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if  it  shall  appear  to  the  satisfaction  of  the  Commissioner  of  the  General 
Land  Office  that  such  certificate  has  been  fairly  obtained,  according  to 
the  true  intent  and  meaning  of  said  sections,  a  patent  shall  issue,  as  in 
other  cases,  in  the  name  of  the  locator  or  his  legal  representative. 

12  Stat.  85,  86;  20  id,  274,  275.  Decisions  Com.  G.  L.  O.,  Aug.  7,  1S74  (i  Copp's 
L.  O.  92).  Cir.  G.  L.  O.,  Oct.  8,  1874  (Copp*s  L.  L.  797;  i  Copp's  L.  O.  124) ;  Sept. 
'5»  ^875  (2  Copp's  L.  O.  102);  Feb.  13,  1879  (5  "^-  J^^i);  May  8,  1879  (^  •^-  54)- 

Sec.  344.  The  warrants  issued  to  William  Kinney  and  Thomas  J. 
Michie,  executors  of  the  last  will  and  testament  of  Robert  Porterfield,  de- 
ceased, pursuant  to  the  act  of  Congress  approved  April  eleventh,  eighteen 
hundred  and  sixty,  may  be  by  them  located  on  any  of  the  public  lands 
which  have  been  or  may  be  surveyed,  and  which  have  not  been  otherwise 
appropriated  at  the  time  of  such  location  within  any  of  the  Statues  or  Ter- 
ritories of  the  United  States  where  the  minimum  price  for  the  same  shall 
not  exceed  th"e  sum  of  one  dollar  and  twenty-five  cents  per  acre;  to  be 
selected  and  located  in  conformity  with  the  legal  subdivisions  of  the  pub- 
lic surveys,  and  appropriated  according  to  the  directions  contained  in  the 
last  will  and  testament  of  the  said  Robert  Porterfield,  deceased,  in  the 
same  manner  and  for  the  purposes  directed  in  regard  to  the  lands  which 
were  lost  by  the  said  legal  representatives  in  the  action  with  Clark  and 
others,  as  decided  by  the  Supreme  Court  of  the  United  States. 

12  Stat.  836.  2  Op.  Alt,  Gen.  506;  3  id,  382.  Parker  v.  Duff,  47  Cal.  554.  De- 
cisions Sec.  Int.,  Nov.  2,  187 1  (Copp's  L.  L.  803);  July  25,  1872  (id.  805).  Decisions 
Com.  G.  L.  O.,  March  16,  1870  (Copp's  L.  L.  216).     Form  of  scrip :  Copp's  L.  L.  805. 

Sec.  345.  The  scrip  issued  to  Thomas  B.  Valentine,  pursuant  to  an  act 
of  Congress  approved  April  fifth,  eighteen  hundred  and  seventy-two,  may 
be  located  by  said  Valentine  or  his  legal  representatives  upon  any  of  the 
unoccupied  and  unappropriated  public  lands  of  the  United  States,  not 
mineral,  and  in  tracts  not  less  than  the  subdivisions, provided  for  in  the 
United  States  land  laws,  and,  if  unsurveyed  when  taken,  to  conform,  when 
surveyed,  to  the  general  system  of  United  States  land  surveys,  and  patents 
shall  be  allowed  therefor. 

17  Stat.  649.  2  Op.  Att.  Gen.  506;  3  id,  382.  Decisions  Sec.  Int.,  Feb.  28,  1879 
(6  Copp's  L.  O.  22) ;  March  19,  1879;  July  17,  1880  (7  Copp's  L.  O.  88).  Decisions 
Com.  G.  L.  O.,  Feb.  12,  1878  (4  Copp's  L.  O.  186) ;  Nov.  22,  1876  (3  id.  172).  Cir. 
G.  L.  O.,  June  17,  1874  (Copp's  L.  L.  806  ;  i  Copp's  L.  O.  69) ;  Jan.  6, 1876  (2  Copp's 
L.  O.  183). 

Sec.  346.  The  Commissioner  of  the  General  Land-Office  is  authorized 
and  required  to  issue  warrants,  in  lieu  of  Iowa  swamp-land  indemnity 
certificates  numbered  ninety-two  and  ninety-three,  to  Robert  Coles,  in 
accordance  with  the  legal  subdivisions  of  the  public  lands,  in  quantities 
not  less  than  eighty  acres,  which  may  be  located  by  the  said  Robert  Coles, 
his  heirs  or  assigns,  upon  any  of  the  public  lands  not  mineral,  or*  coal  or 
double-minimum  lands,  subject  to  entry  by  pre-emption,  or  under  the 
provisions  of  the  homestead  act;  which  warrants  may  also  be  received 
from  actual  settlers  in  payment  of  pre-emption  claims  or  in  commutation 
of  homestead  claims,  in  the  same  manner  and  to  the  same  extent  as  is 
now  authorized  by  law  in  the  case  of  military  bounty-land  warrants: 
Provided^  That  said  locations  do  not  interfere*  with  prior  pre-emption  or 
homestead  rights ;  and  patents  may  issue  therefor  the  same  as  provided 
for  military  bounty-land  warrants  or  lands  sold  for  cash. 

20  Stat.  536.     2  Op.  Att.  Gen.  506;  3  id.  382. 

Sec.  347.  In  lieu  of  the  lands  provided  for  the  mixed  bloods  of  the 
Red  Laie  and  Pembina  bands  of  Chippewa  Indians  by  article  eight  of 
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the  treaty  concluded  at  the  Old  Crossing  of  Red  Lake  River,  on  October 

second,  eighteen  hundred  and  sixty-three,  scrip  shall  be  issued  to  such  of 

said  mixed  bloods  as  shall  so  elect,  which  shall  entitle  the  holder  to  a  like 

amount  of  land,  and  may  be  located  upon  any  of  the  lands  ceded  by  said 

treaty,  but  not  elsewhere,  and  shall  be  accepted  by  said  mixed  bloods  in 

lieu  of  all  future  claims  for  annuities. 

13  Stat.  669,  690;  Revised  Indian  Treaties,  256,  259.  2  Op.  Att.  Gen.  506;  3  id. 
382.     Cir.  G.  L.  O.,  April  20,  1871  (Copp's  L.  L.  712). 

Sec.  348.  TEach  head  of  a  family  or  single  person  over  twenty-one 
years  of  age  on  September  thirtieth,  eighteen  hundred  and  fifty-four,  of 
the  mixed  bloods,  belonging  to  the  Chippewas  of  Lake  Superior,  shall  be 
entitled  to  eighty  acyres  of  land,  to  be  selected  by  them  under  the  direc- 
tion of  the  President,  and  which  shall  be  secured  to  them  by  patent  in 
the  usual  form. 

10  Stat.  1 1 10.  Larrivier  v.  Madigan,  i  Dillon,  C.  C.  445.  2  Op.  Att.  Gen.  506;  3 
id.  382.  Cir.  G.  L.  O.,  Nov.  24,  1857  (Zab.  L.  L.  308^ ;  May  13, 1865  [id,  313) ;  April 
21,  1871  (Copp's  L.  L.  712);  March  15,  1873  ('^-  1^1)- 

Sec.  349.  The  Secretary  of  the  Interior  is  authorized  to  permit  the 
purchase,  with  cash  or  military  bounty-land  warrants,  of  such  lands  as 
may  have  been  located  with  claims  ansing  under  the  seventh  clause  of 
the  second  article  of  the  treaty  of  September  thirty,  eighteen  hundred 
and  fifty- four,  at  such  price  per  acre  as  he  deems  equitable  and  proper, 
but  not  at  a  less  price  than  one  dollar  and  twenty-five  cents  per  acre,  and 
the  owners  and  holders  of  such  claims  in  good  faith  are  also  permitted  to 
complete  their  entries,  and  to  perfect  their  titles  under  such  claims  upon 
compliance  with  the  terms  above  mentioned;  but  it  must  be  shown  to 
the  satisfaction  of  the  Secretary  of  the  Interior  that  such  claims  are 
held  by  innocent  parties  in  good  faith,  and  that  the  locations  made  under 
such  claims  have  been  made  in  good  faith  and  by  innocent  holders  of  the 
same. 

•17  Stat.  340;  R.  S.  2368.     Decision  Com.  G.  L.  O.,  Dec.  i,  1876  (4  Copp's  L.  O. 
109)- 

Sec.  350.  The  owners  of  military  land-warrants  issued  by  the  United 
States  in  satisfaction  of  claims  for  bounty  land  for  service  during  the 
revolutionary  war,  their  heirs  and  assigns,  shall  be,  and  they  are  hereby, 
authorized  to  surrender,  to  the  Secretary  of  the  Interior,  such  of  their 
warrants  for  the  said  land  bounties  as  shall  remain  unsatisfied,  in  whole 
or  in  part,  and  to  receive  certificates  or  scrip  for.  the  same,  at  any  time 
before  the  first  day  of  September,  one  thousand  eight  hundred  and  thirty- 
five,  which  certificate  or  scrip  shall  be  issued  by  the  said  Secretary,  and 
signed  by  him  and  countersigned  by  the  Commissioner  of  the  General 
Land-Office  in  the  following  manner,  that  is  to  say :  There  shall  be  a 
separate  certificate  or  scrip,  for  such  sum  as  shall,  at  the  time  of  issuing 
the  same,  be  equal  to  the  then  minimum  price  of  each  quantity  of  eighty 
acres  of  land  due  by  such  warrant,  and  remaining  unsatisfied  at  the  time 
of  such  surrender,  and  a  like  certificate  or  scrip  for  such  sum  as,  at  the  time 
shall  be  equal  to  the  minimum  price  of  the  quantity  that  shall  so  remain 
unsatisfied,  of  any  such  warrant  after  such  subdivisions  of  the  amount  into 
quantities  of  eighty  acres.  All  certificates  or  scrip  issued  in  virtue  of  any 
warrari^  granted  after  the  thirtieth  day  of  May,  one  thousand  eight  hun- 
dred and  thirty,  shall  be  issued  to  the  party  originally  entitled  thereto,  or 
his  heir  or  heirs,  devisee  or  devisees,  as  the  case  may  be.  The  certifi- 
cates or  scrip  issued  under  the  provisions  of  this  section,  shall  be  receiv- 
able in  payment  for  any  of  the  public  lands  liable  to  sale  at  private  entry ; 
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but  such  certificate  or  scrip  shall  not  entitle  the  holder  to  enter  or  pur- 
chase any  settled  or  occupied  lands,  without  the  written  consent  of  such 
settlers  or  occupants  as  may  be  actually  residing  on  said  lands  at  the 
time  the  same  shall  be  entered  or  applied  for.  All  such  certificates  or 
scrip  shall  be  assignable,  by  indorsement  thereon,  attested  by  two  wit- 
nesses. 

4  Stat.  422, 423,  424,  665,  770.  2  Op.  Att.  Gen.  3S5;  3  id.  246.  Decision  Sec.  Int., 
June  14,  1858  (I  Lester's  L.  L.  480).  Cir.  G.  L.  O.,  Aug.  17,  1853  (i  Lester's  L.  L, 
682) ;  June  14,  i860  (Copp's  L.  L.  739);  July  i,  1871 ;  Dec.  i6,  i874,(Copp's  L.  L. 
741 ;  I  Copp's  L.  O.  151). 

Sec.  351.  All  outstanding  military  land-warrants  or  parts  of  warrants 
issued  upon  allowances  made  by  the  executive  of  the  commonwealth  of 
Virginia  prior  to  the  first  day  of  March,  one  thoasand  eight  hundred  and 
fifty-two,  for  military  services  performed  by  the  officers  and  soldiers,  sea- 
men or  marines,  of  the  Virginia  State  and  continental  lines  in  the  Army 
or  Navy  of  the  Revolution,  may  be  surrendered  to  the  Secretary  of  the 
Interior,  who,  upon  being  sati^fied,  by  a  revision  of  the  proofs  or  by  ad- 
ditional testimony,  that  any  warrant  thus  surrendered  was  fairly  and 
justly  issued  in  pursuance  of  the  laws  of  said  commonwealth,  for  military 
services  so  rendered,  and  that  the  same  comes  within  the  provisions  rec- 
ognized by  the  Department  of  the  Interior  in  the  execution  of  the  pro- 
visions of  **An  act  making  further  provision  for  the  satisfaction  of  Vir- 
ginia land-warrants,*'  approved  August  thirty-first,  one  thousand  eight 
hundred  and  fifty-two,  shall  issue  land  scrip  in  favor  of  the  present  pro- 
prietors of  any  warrant  thus  surrendered,  for  the  whole  or  any  portion 
thereof  yet  unsatisfied,  at  the  rate  of  one  dollar  and  twenty-five  cents  for 
each  acre  mentioned  in  the  warrant  thus  surrendered  and  which  remains 
unsatisfied,  which  scrip  shall  be  receivable  in  payment  for  any  lands 
owned  by  the  United  States  subject  to  sale  at  private  entry ;  and  said 
scrip  shall,  moreover,  be  assignable  by  indorsement  attested  by  two  wit- 
nesses. In  issuing  such  scrip,  the  Secretary  is  authorized,  when  there  are 
more  persons  than  one  interested  in  the  same  warrant,  to  issue  to  each 
person  scrip  for  his  or  her  portion  of  the  warrant ;  and  where  infants  or 
feme-coverts  may  be  entitled  to  any  scrip,  the  guardian  of  the  infant  and 
the  husband  of  the  feme -co  vert  may  ret  eive  and  sell  or  locate  the  same : 
Provided,  That  no  less  than  a  legal  subdivision  shall  be  entered  and  paid 
for  by  the  scrip  issued  in  virtue  of  this  section :  And  provided furiher. 
That  no  warrant  or  part  of  warrant  shall  be  satisfied  in  scrip,  founded  or 
issued  on  any  allowance  made  by  the  executive  of  Virginia  since  the  first 
day  of  March,  eighteen  hundred  and  fifty-two. 

10  Stat.  143;  12  id.  84.  9  Op.  Att.  Gen.  156,  352,  354;  6  id.  243  j  7  id.  32,  652. 
Cir.  G.  L.  O.,  July  20,  1875  (Copp's  L.  L.  742). 

Note. — For  laws  relating  to  agricultural-college  scrip  and  swamp-land  indenwity 
locations,  see  General  Grants  to  States  and  Territories,  Chapter  XII. 

For  laws  relating  to  soldiers'  additional  homestead  claims,  see  Homesteads,  Chapter 
VIII. 

For  certificates  of  deposit  to  be  used  by  settlers  in  payment  for  public  lands,  see  Sur- 
veys and  .Surveyors,  Chapter  III. 
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CHAPTER  XII -GRANTS  TO  STATES  AND  TERRITORIES. 


Sec. 

352. 

353- 

354- 


355- 

356- 
357. 
358. 

359- 
360. 

361. 
362. 


364- 


365. 


Grant  to  new  States. 

Selections  and  locations  of  lands 
granted  in  last  section. 

Grant  of  swamp  and  overflowed  lands 
to  certain  States  to  aid  in  construc- 
tion of  levees,  etc. 

Secretary  of  Interior  to  make  lists  of 
such  lands  for  transmission  to  the 
governors  of  the  States. 

Legal  subdivisions  mostly  wet  and  un- 
fit for  cultivation. 

Indemnity  to  States  where  lands  have 
been  sold  by  United  States. 

Patents  to  issue  for  swamp  lands  to 
purchasers  and  locators  prior  to 
issuing  of  patents  to  States,  etc. 

Selections  of  swamp  and  overflowed 
lands  confirmed. 

Swamp-land  grants  to  Oregon  and 
Minnesota. 

Public  lands  not  mineral  granted  to 
each  State  for  purpose  of  establish- 
ing agricultural  colleges. 

Agricultural-college  scrip  to  be  issued, 
when. 

Proceeds  of  sales,  how  applied.  As- 
signees of  State  to  locate  scrip. 
May  be  located  on  offered  lands  or 
received  from  pre-emption  settlers 
in  payment  for  lands. 

Expenses  of  management,  etc.,  to  be 

-  paid  by  States.  Moneys  from  sale 
of  land  and  scrip  to  be  invested, 
and  interest  applied  to  support  of 
college  of  agriculture  and  mechanic 
arts. 

Conditions  of  grant,  assent  of  States. 
Diminution  of  fund  to  be  made  up 
by  State.  Annual  interest  to  be 
applied  regularly.  Funds  to  be  ex- 
pended for  buildings.  College  to 
be  furnished  or  moneys  refunded  to 
United  States.  Annual  reports  of 
colleges.  Computation  when 
double-minimum  lands  are  selected. 
States  in  rebellion  not  entitled  to 


Sec. 

benefit  of  grant.  Assent  of  States 
to  be  given  prior  to  July  i,  1874, 

366.  Fees  of  land  officers. 

367.  Governors  of  States  to  report  annually 

to  Congress. 

368.  New    States    entitled  to  benefits  of 

grant. 

369.  Nevada  may  select  double-minimum 

lands  not  mineral. 

370.  Selection  of  lands. granted  to  Califor- 

nia, etc. 

371.  Selection  of  lands  granted  to  Oregon, 

etc. 

372.  Selections  by  Oregon  confirmed,  ex- 

cept when  legally  appropriated. 

373.  Locations  in    excess  of  quantity  al- 

lowed, confirmed. 

374.  Certain  excess  locations  in  Wisconsin 

confirmed. 

375.  Re-issue  of  agricultural  college  scrip. 

376.  Settlements  before  sin*vey  on  sections 

16  and  36,  deficiencies  thereof. 

377.  Selections    to    supply  deficiencies  of 

school  lands. 

378.  Fee-simple  to  pass  in  all   grants  of 

land  to  States  and  Territories,  when. 

379.  Certain  States  to  be  paid  10  per  cent. 

on  net  proceeds  of  sales  of  public 
lands  therein,  etc. 

380.  After  deducting    said   10  per  cent., 

etc.,  residue  to  be  divided  among 
States  of  Union,  how.  To  be  ap- 
plied as  legislature  may  direct. 

381.  Net  proceeds  of  sales  of  public  lands- 

payable  at  the  Treasury  half-yearly,, 
to  whom. 

382.  Money  due  to  be  first  applied  to  pay- 

ment of  debts  to  United  States. 

383.  Length  of  continuation  of  this  grant. . 

384.  Not  less  than  $150,000  to  be  appro- 

priated annually  for  surveys. 

385.  Amount  due  on  State  stocks  held  by 

United  States  in  trust,  to  be  with- 
held in  case  of  default  of  principal, 
or  interest. 


Sec.  352.  There  is  granted,  for  purposes  of  iatemal  improvement,  to* 

each  new  State  hereafter  admitted  into  the  Union,  upon  such  admission, 

so  much  public  land  as,  including  the  quantity  that  was  granted  to  such 

State  before  its  admission  and  while  under  a  Territorial  government,  will 

make  five  hundred  thousand  acres. 

5  Suit.  455;  R.  S.  2378.  Foley  v.  Harrison,  15  How.  433;  Shepley  v.  Cowan,  i 
Otto  330.  Patterson  v.  Saturn,  3  Saw.,  C.  C.  164.  Dallz^.  Meador,  16  Cal.  296;  Van 
Valkenburg  v.  McCloud,  21  id.  330;  Megerle  v.  Ashe^^27  tV/.  322;  Blud worth  v.  Lake,, 

33  i^-  255- 
10 
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Sec.  353.  The  selections  of  lands,  granted  in  the  preceding  section, 
shall  be  made  within  the  limits  of  each  State  so  admitted  into  the  Union, 
in  such  manner  as  the  legislatures  thereof,  respectively,  may  direct ;  and 
such  lands  shall  be  located  in  parcels  conformably  to  sectional  divisions 
and  subdivisions  of  not  less  than  three  hundred  and  twenty  acres  in  any 
one  location,  on  any  public  land  not  reserved  froni  sale  by  law  of  Con- 
gress or  by  proclamation  of  the  President.  The  locations  may  be  made 
at  any  time  after  the  public  lands  in  any  such  new  State  have  been  sur- 
veyed according  to  law. 

5  Stat.  455 ;  R.  S.  2379.  Sheplcy  v.  Cowan,  i  Otto  330.  Patterson  v.  Saturn,  3 
Saw.,  C.  C.  164.  4  Op-  Att.  Gen.  71.  Dall  v.  Meador,  16  Cal.  296;  Van  Valkenburg 
V.  McCloud,  21  id,  330;  Terry  v.  Megerle,  24  idf  609;  Megerle  v.  Ashe,  27  id.  322; 
Bludworth  v.  Lake,  y^  id.  255 ;  Farrish  v.  Coon,  40  id.  33  ;  Hastings  v.  Jackson,  46  id. 
234;  Shcpley  v.  Cowan,  52  Mo.  559.  Decisions  Sfec.  Int.,  Jan.  15,  1856  (1  Lester's  L. 
L.  555);  Nov.  10,  1856  (i  id.  507);  April  20,  1859  ('  "'•  5^8);  Dec.  9,  1859  (i  id. 
457J;  Sept.  26,  187J  (Copp's  L.  L.  446);  Sept.  18,  1872  {id.  326,  446);  Nov.  19,  1878 
(5  Copp's  L.  O.  158),  Cir.  G.  L.  O.,  Feb.  21,  1846  (i  Lester's  L.  L.  500);  Aug.  6, 
1847  (i  id.  501);  Jan.  5,  1872  (Copp's  L.  L.  483). 

Sec.  354.  To  enable  the  several  States  (but  not  including  the  States  of 
Kansas,  Nebraska,  Nevada,  and  Colorado)  to  construct  the  necessary 
levees  and  drains,  to  reclaim  the  swamp  and  overflowed  lands  therein — 
the  whole  of  the  swamp  and  overflowed  lands,  made  unfit  thereby  for  cul- 
tivation, and  remaining  unsold  on  or  after  the  twenty-eighth  day  of  Sep- 
tember, A.  D.  eighteen  hundred  and  fifty,  are  granted  and  belong  to  the 
several  States  respectively,  in  which  said  lands  are  situated :  Provided^ 
however  J  That  said  grant  of  swamp  and  overflowed  lands,  as  to  the  States 
of  California,  Minnesota,  and  Oregon,  is  subject  to  the  limitations,  restric- 
tions and  conditions  hereinafter  named  and  specified,  as  applicable  to 
said  three  last-named  States,  respectively. 

9  Stat.  520;  12  id.  3;  i%  id.  16;  R.  S.  2479.  Railway  Co.  v.  Fremont,  9  Wall.  89; 
Railway  Co.  v.  Smith,  9  id.  95 ;  Maitin  v.  Marks,  7  Otto  345 ;  American  Emigrant  Co. 
V.  County  of  Adams,  10  id.  61 ;  Same  v.  Wright  Co.,  S.  C,  Dec.  T.,  1877,  in  manu- 
script. 9  Op.  Att.  Gen.  253 ;  id.  March  4,  1878,  in  manuscript.  Dunklin  v.  Dist.  Co. 
Ct.,  23  Mo.  449;  Railway  Co.  v.  Smith,  40  id.  310;  State  v.  Roister,  48  id.  59;  Fos- 
ter V.  Evans,  51  id.  39;  Clarkson  v.  Buchannan,  53  id.  563;  Campbell  v.  Wortman,  58 
id.  258;  Funkhouser  v.  Peck,  67  id.  20;  Fletcher  v.  Pool,  20  Ark.  100;  Branch  s^. 
Mitchell,  24  id.  432;  Ringo  v.  Rotan,  29  id.  56;  Kile  v.  Tubbs,  23  Cal.  431 ;  Owens  v. 
Jackson,  9  id.  322 ;  Summers  v.  Dickinson,  9  u/.  558 ;  People  v.  Stratton,  25  id.  242 ; 
People  V.  Merrill,  26  id.  336;  Kernan  v.  Griflfith,  27  id.  87 ;  Carder  v.  Baxter,  28  id.  99; 
Thornton  v.  Thompson,  28  id.  602 ;  Hogar  v.  Lucas,  29  id.  309;  Keenan  v.  Griffith,  31 
id.  462;  Keenan  v.  Allen,  33  id.  542;  Keenan  v.  Griffith,  34  id.  580;  Kimball  v.  Re- 
clamation Com'rs,  45  id.  344;  Read  v.  Caruthers,  47  id.  181 ;  Wright  v.  Carpenter,  47 
id,  436;  Savings  Bank  v.  Hynes,  50  id.  195 ;  Busch  v.  Donohue,  31  Mich.  481 ;  Att'y- 
Gen.-  V.  Thomas,  31  id.  365  ;  Boyce  v.  Slambaugh,  34  id.  348;  State  v.  Hastings,  11 
Wis.  448;  Barrett  v.  Brooks,  21  Iowa,  144;  Fremont  Co.  v.  Railway  Co.,  22  id.  91 ; 
Railway  Co.  v.  Brown,  40  id.  333;  Page  Co.  v.  Railway  Co.,  40  id.  520;  Murphy  v. 
Ewingi  22  Ind.  297  ;  Edmondson  v.  Core,  62  id.  17 ;  Supervisors  v.  State's  Att'y,  31 
Ills.  68;  Gratham  v.  Atkins,  63  id.  359;  Thompson  v.  Prince,  67  id.  281 ;  Keller  v. 
Brickley,  78  id.  133;  Gaston  v.  Scott,  5  Oreg,  48.  Decisions  Sec,  Int.,  Dec.  23,  1851 
(i  Lester's  L.  L.  549^ ;  Nov.  20,  1855  J  J""c  21,  1856  (i  Lester's  L.  L.  555) ;  Aug.  28, 
1856;  Jan  17,  1859  (I  Lester's  L.  L.  567);  July  23,  1859  (i  id.  570);  Aug.  17,  1858; 
Feb.  8,  x86o;  April  25,  1862;  June  27,  1862;  June  I,  1871  ;  Nov.  11,  1873;  Dec.  9, 
1874;  July  9,  1875 ;  Aug.  24,  1876 ;  Sept.  9,  1876 ;  May  5,  1877  {7  Copp's  L.  O.  63); 
Dec.  21,  1877  (4  id.  151);  June  28,  1880  (7  id.  70).  Decisions  Com.  G.  L.  O.,  Dec, 
21,  1853  (i  Lester's  L.  L.  551) ;  Jan.  19,  1874  (Copp's  L.  L.  473;  i  Copp's  L.  O.  5). 

Sec.  355.  It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  make 
accurate  lists  and  plats  of  all  such  lands,  and  transmit  the  same  to  the 
governors  of  the  several  St^es  .in  which  such  lands  may  lie,  and  at  the 
request  of  the  governor  of  any  State  in  which  said  swamp  and  overflowed 
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lands  may  be,  to  cause  patents  to  be  issued  to  said  State  therefor,  convey- 
ing to  said  State  the  fee-simple  of  said  land. 

The  proceeds  of  said  lands,  whether  from  sale  or  by  direct  appropria- 
tion in  kind,  shall  be  applied  exclusively,  as  far  as  necessary,  to  the  re- 
claiming of  said  lands,  by  means  of  levees  and  drains. 

9  Stat.  519;  R.  S.  2480.  Railway  Co.  ».  Smith,  9  Wall.  95 ;  French  v.  Fyan,  30tlo 
169;  Martin  v,  Marks,  7  id,  345;  American  Emigrant  Co.  v.  County  of  Adams,  10  id, 
61.  Railway  Co.  v.  Smith,  40  Mo.  310;  Clarkson  v.  Buchannan,  53  id.,  563;  Lock- 
wood  V.  Railway  Co.  65  id..^  233 ;  Funkhouser  v.  Peck,  6f  id.  20;  Birch  v,  Gilles,  67  id, 
102 ;  Kcman  v.  Griffith,  27  (31.  87;  Busch  v.  Donohue,  31  Mich.  481;  State  v.  Has- 
tings, 1 1  Wis.  448 ;  Thompson  v.  Pierce,  67  Ills.  281 ;  Gaston  v.  Scbtt,  5  Oreg.  48 ; 
Barrett  v.  Brooks,  21  Iowa,  144;  Fremont  Co.  v.  Railway  Co.,  22  id,  91 ;  Boynton  v. 
Miller,  22  id,  579;  Kettner  v.  Story  Co.,  23  id,  35 ;  Railway  Co.  v.  Brown,  40  id.  333 ; 
Page  Co.  V.  Railway  Co.,  40  id.  520.  Decisions  Sec.  Int.,  Dec.  23,  185 1  (i  Lester's  L. 
L.  549);  July  7,  1855 ;  Sept.  18,  1855  (}•  Lester's  L.  L.  553) ;  Oct.  4.  i8S5  (»  ^-  553); 
Jan.  15,  1856  (I  id.  555);  Dec.  19,  1857  (i  U.  557);  Oct.  24,  1858  (i  id.  562) ;  Jan. 
17,  1859  (I  id.  567);  April  20,  1859  (i  id.  568) ;  May  21,  1859  (i  id.  569);  June  25, 
1859  (I  id.  569);  Aug.  I,  1859  (I  id.  571);  April  25,  1862;  June  27,  1862;  April  19, 
1877  (4Copp'sL.  O.  92);  May  5,  1877  (4  tV/.  63);  Dec.  4,  1877;  May  2.  1878  (5 
Copp's  L.  O.  124);  Jan.  6,  1879;  Sepr.  19, 1879;  April  5,  1880  (7  Copp's  L.  O.  27). 
Decisions  Com.  G.  L.  O.,  Dec.  21,  1853  (i  Lester's  L.  L.  551);  Jan.  22,  1858  (i  id. 
559);  Jan.  27,  1876  (2  Copp's  L.  O.  i8o).  Cir.  G.  L.  O.,  Nov.  21,  1850  (i  Lester's  L. 
L.  543;  Zab.  L.  L.  317^;  April  8,  1854;  Feb.  11,  1856  (i  Lester's  L.  L.  545);  Jan.  5, 
1872  (Copp's  L.  L.  483)  ;  Jan.  15,  1874  (id.  472;  I  Copp's  L.  O.  41). 

Sec.  356.  In  making  out  lists  and  plats  of  the  lands  aforesaid  all  legal 
subdivisions,  the  greater  part  whereof  is  wet  and  unfit  for  cultivation, 
shall  "be  included  in  said  lists  and  plats,  but  when  the  greater  part  of  a 
subdivision  is  not  of  that  character,  the  whole  of  it  shall  be  excluded 
therefrom. 

9  Stat.  519;  R.  S.  2481.  French  v.  Fyan,  3  Otto,  169;  American  Emigrant  Co.  v. 
Adams  Co.,  10  id.  61.  11  Op.  Att.  Gen.  467 ;  id.  July  25, 1877,  in  manuscript.  Fletcher 
V.  Pool,  20  Ark  100;  Funkhouser  v.  Peck,  67  Mo.  20;  Keller  v.  Brickey,  78  Ills.  133; 
Owens  v.  Jackson,  9  Cal.  322;  Summers  v.  Dickinson,  9  id.  554;  Carder  v.  Baxter,  28 
id.  99 ;  Thornton  v.  Thompson,  28  id,  602 ;  Hagar  v.  Lucas,  29  id.  309 ;  Keenan  v. 
Griffith,  31  id.  462;  Keenan  v.  Allen,  33  id.  542;  Keenan  v.  Griffith,  34  id.  580;  Tay- 
lor V.  Underbill,  40  id.  471 ;  Read  v.  Caruthers,  47  id.  181  ;  Wright  v.  Carpenter,  47  id. 
436.  Decision  Sec.  Int.,  Oct.  13,  1876  (3  Copp's  L.  O.  119).  Decisions  Com.  G.  L. 
O.,  Dec.  21,  1853  (i  Lester's  L.  L.  551) ;  Jan.  22,  1858  (i  id.  559);  Jan.  27,  1876  (2 
Copp*s  L.  O.  180).  Cir.  G.  L.  O.,  Nov.  21,  1850  (i  Lester's  L.  L.  543;  Zab.  L.  L. 
317);  April  8,  1854;  Feb.  11,  1856  (i  Lester's  L.  L,  545;  Zab.  L.  L.  320);  Jan.  15, 
1874  (Copp's  L.  L.  472).     Manual  of  Surveying  Instructions  (i  Lester's  L.  L.  718). 

Sec.  357.  Upon  proof  by  the  authorized  agent  of  the  State,  before  the 
Commissioner  of  the  General  Land-Office,  that  any  of  the  lands  pur- 
chased by  any  person  from  the  United  States,  prior  to  March  third, 
eighteen  hundred  and  fifty-seven,  were  "swamp  lands,**  within  the  true 
intent  and  meaning  of  the  act  entitled  **  An  act  to  enable  the  State  of 
Arkansas  and  other  States  to  reclaim  the  swamp  lands  within  their  limits," 
approved  September  twenty-eight,  eighteen  hundred  and  fifty,  the  pur- 
chase money  shall  be  paid  over  to  the  State  wherein  said  land  is  situate ; 
and  when  the  lands  have  been  located  by  warrant  or  scrip,-  the  said  State 
shall  be  authorized  to  locate  a  like  quantity  of  any  of  the  public  lands 
subject  to  entry,  at  one  dollar  and  twenty-five  cents  per  acre,  or  less,  and 
patents  shall  issue  therefor.  The  decision  of  the  Commissioner  of  the 
General  Land-Office  shall  be  first  approved  by  the  Secretary  of  the  In- 
terior. 

10  Stat.  634,  635;  II  id,  251 ;  R.  S.  2482.  American  Emigrant  Co.  v,  Adams  Co., 
10  Otto  61.  II  Op.  Att.  Gen.  467  •,  id.  July  25,  1877,  in  manuscript.  Fletcher  v.  Pool, 
20  Ark.  160.  Decisions  Sec.  Int.,  July  7,  1855  (i  Lester's  L.  L.  552);  Jan.  14,  1856 
(i  id.  554);  Feb.  6,  1861;  March  31,  1861;  May  8,  1861 ;  April  25,  1862;  March  12, 
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1863;  April  23,  1866;  Feb.  8,  1868;  June  17,  1868;  Feb.  2,  1874  (Copp's  L.  L.  480^ ; 
May  2,  1878  (5  Copp's  L.  O.  124);  June  6,  1878  (5  id.  125);  Dec.  9,  1878  (7  id.  9) ; 
April  6,  1880  (7  id.  28);  June  28,  1880  (7  id.  70).  Cir.  G.  L.  O.,  March  18,  1872 
(Copp's  L.  L.  479);  Jan.  22,  1877;  Aug.  12,  1878  (5  Copp's  L.  O.  173);  Feb.  17, 1879 
(7  id.  9). 

Sec.  358.  The  President  of  the  United  States  shall  cause  patents  to  be 
issued  to  the  purchaser  or  purchasers,  locator  or  locators,  who  made 
entries  of  the  public  lands  claimed  as  swamp  lands,  either  with  cash  or 
land  warrants,  or  scrip,  o^  under  any  homestead  or  pre-emption  laws  prior 
to  the  issue  of  patents  to  the  State  or  States:  Provided^  That  in  all  cases 
where  any  State,  through  its  constituted  authorities,  may  have  sold  or 
disposed  of  any  tract  or  tracts  of  land  prior  to  the  entry,  sale  or  location 
of  the  same  under  the  pre-emption  or  other  laws  of  the  United  States,  no 
patent  shall  be  issued  by  the  President  for  such  tract  or  tracts  of  land, 
until  such  State,  through  its  constituted  authorities,  shall  release  its  claim 
thereto  in  such  form  as  shall  be  prescribed  by  the  Secretary  of  the 
Interior.  In  all  cases  where  such  State  did  not  within  ninety  days  from 
the  second  day  of  March,  eighteen  hundred  and  fifty-five,  the  date  of  an 
act  entitled  **  An  act  for  the  relief  of  purchasers  and  locators  of  swamp 
and  overflowed  lands,*'  through  its  constituted  authorities,  return  to  the 
General  Land-Office  of  the  United  States  a  list  of  all  the  lands,  sold  as 
aforesaid,  together  with  the  dates  of  such  sales  and  the  names  of  the  pur- 
chasers, the  President  shall  issue  f)atents  to  persons  who  made  such  entries 
of  the  public  lands  so  claimed  as  swamp  land. 

10  Stat.  634 ;  R.  S.  2483.  Dale  v.  Turner,  34  Mich.  405.  Decisions  Sec.  Int.,  Not. 
18,  1856  (i  Lester's  L.  L.  556);  Nov.  i,  1858  (i  id.  563).  Decisions  Com.  G.  L.  O,, 
Jan.  2,  1858  (i  Lester's  L.  L.  557) ;  May  5,  1874  (i  Copp's  L.  O.  39).  . 

Sec.  359.  All  lands  selected  and  reported  to  the  General  Land-Office 
as  swamp  and  overflowed  land  by  the  several  States  entitled  to  the  pro- 
visions of  said  act  of  September  twenty-eight,  eighteen  hundred  and 
fifty,  prior  to  March  third,  A.  D.  eighteen  hundred  and  fifty-seven,  are 
confirmed  to  said  States  respectively  so  far  as  the  same  remained  vacant 
and  unappropriated  and  not  interfered  with  by  an  actual  settlement  under 
any  law  of  the  United  States. 

11  Stat.  251 ;  R.  S.  2484.  Martin  v.  Marks,  7  Otto  345.  11  Op.  Att.  Gen.  467;  id, 
July  25,  1877,  in  manusciipt.  Funkhouser  v.  Peck,  67  Mo.  20;  Keenan  v.  Allen,  33 
Cal.  542 ;  Dale  v.  Turner.  34  Mich.  405;  Davis  v.  Filer,  40  id.  310;  Fremont  Co.  v. 
Railway  Co.',  22  Iowa,  91 ;  American  Emigrant  Co.  v.  Railway  Co.,  47  id.  515;  Gra- 
tham  V.  Atkins,  63  ills.  357  ;  Smitli  v.  Goodell,  66  id.  450.  Decisions  Sec.  Int.  Jan.  8, 
1858  (i  Lester's  L.  L.  558);  Aug.  12,  1858  (i  id.  561);  Nov.  I,  1858  (i  id.  563); 
Dec.  10,  1858  (I  id.  565);  Feb.  8,  i860;  March  26,  1861 ;  May  2,  1878  (6  Copp's  L. 
O.  76);  June  14,  1878. 

Sec.  360.  The  provisions  of  the  act  of  Congress  entitled  "An  act  to 
enable  the  State  of  Arkansas  and  other  States  to  redeem"  the  swamp 
lands  within  their  limits,  approved  September  twenty-eight,  A.  D.  eigh- 
teen hundred  and  fifty,  extend  to  the  States  of  Minnesota  and  Oregon  : 
Provided,  That  the  grant  shall  not  include  any  lands  which  the  Govern- 
ment of  the  United  States  may  have  sold  or  disposed  of  under  any  law, 
enacted  prior  to  March  twelve,  eighteen  hundred  and  sixty,  prior  to  the 
confirmation  of  title  to  be  made  under  the  authority  of  said  act — and  the 
selections  to  be  made  from  lands  already  surveyed  in  each  of  the  States 
last  named,  under  the  authority  of  the  act  aforesaid,  shall  have  been 
made  within  two  years  from  the  adjournment  of  the  legislature  of  each 
State,  at  its  next  session  after  the  twelftl\day  of  March,  A.  D.  eighteen 
hundred  and  sixty — and  as  to  all  lands  surveyed  or  to  be  surveyed,  there- 
after, within  two  years  from  such  adjournment,  at  the  next  session  after 
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notice  by  the  Secretary  of  the  Interior  to  the  governor  of  the  State,  that 

the  surveys  have  been  completed  and  confirmed. 

12  Stat.  3 ;  R.  S.  2490.  Gaston  v.  Scott,  5  Orcg.  48.  Decisions  Sec.  Int.,  Dec.  3, 
1874  (Copp's  L.  L.  475) ;  Sept.  9,  1876  (3  Copp*sL.  O.  99) ;  Oct.  13,  1876  (3  id.  119) ; 
Dec.  2,  1876  {2  id.  172);  Dec.  4,  1877  (4  id.  149) ;  June  6,  1879  (5  id.  179);  April 
15,  1880  (7  id.  28);  June  4,  1880  (7  id.  53). 

Sec.  361.  There  is  granted  to  the  several  States,  for  the  purposes  here- 
inafter mentioned,  an  amount  of  public  land,  to  be  apportioned  to  each 
State  a  quantity  equal  to  thirty  thousand  acres  for  each  Senator  and  Rep- 
resentative in  Gongress  to  which  the  States  are  respectively  entitled  by  the 
apportionment  under  the  census  of  eighteen  hundred  and  sixty:  Pro- 
vided, That  no  mineral  lands  shall  be  selected  or  purchased  under  the 
provisions  of  this  grant. 

12  Stat.  503.  Cir.  G.  L.  O.,  May  4,  1863  (Zab.  L.  L.  445)  ;  July  20,  i%*j^  (Copp*s 
L.  L.  486). 

Sec.  362.  The  land  aforesaid,  after  being  surveyed,  shall  be  appor- 
tioned to  the  several  States  in  sections  or  subdivisions  of  sections,  not  less 
than  one-quarter  of  a  section ;  and  whenever  there  are  public  lands  in  a 
State  subject  to  sale  at  private  entry  at  one  dollar  and  twenty-five  cents 
per  acre,  the  quantity  to  which  said  State  shall  be  entitled  shall  be 
selected  ifrom  such  lands  within  the  limits  of  such  State,  and  the  Secretary 
of  the  Interior  is  hereby  directed  to  issue  to  each  of  the  States  in  which 
there  is  not  the  quantity  of  public  lands  subject  to  sale  at  private  entry 
at  one  dollar  and  twenty-five  cents  per  acre,  to  which  said  State  may  be 
entitled  under  the ^  provisions  of  this  grant,  land  scrip  to  the  amount  in 
acres  for  the  deficiency  of  its  distributive  share :  said  scrip  to  be  sold  by 
said  States  and  the  proceeds  thereof  applied  to  the  uses  and  purposes  pre- 
scribed by  this  grant,  and  for  no  other  use  or  purpose  whatsoever :  Pro- 
vtded.  That  in  no  case  shall  any  State  to  which  land  scrip  may  thus  be 
issued  be  allowed  to  locate  the  same  within  the  limits  of  any  other  State, 
or  of  any  Territory  of  the  United  States,  but  their  assignees  may  thus 
locate  said  land  scrip  upon  any  of  the  unappropriated  lands  of  the 
United  States  subject  to  sale  at  private  entry  at  one  dollar  and  twenty-five 
cents,  or  less,  per  acre,  or  shall  be  received  from  actual  settlers  in  pay- 
ment of  pre-emption  claims  in  the  same  manner  and  to  the  same  extent 
as  is  now  authorized  by  law  in  case  of  military  bounty-land  warrants : 
Provided  further,  That  not  more  than  one  million  acres  shall  be  located 
by  such  assignees  in  any  one  of  the  States,  and  not  more  than  three  sec- 
tions of  land  in  any  one  township  shall  be  entered  with  said  scrip,  and 
no  location  made  prior  to  July  second,  eighteen  hundred  and  sixty-three, 
shall  be  valid. 

12  Stat.  504 ;  15  id.  227 ;  16  id.  186;  R.  S.  2278.  Decisions  Com.  G.  L.  O.,  Jan.  30, 
1873  (Copp's  Mg.  Dec.  157).  Cir.  G.  L.  O.,  May  4,  1863  (Zab.  L.  L.  44O;  Aug.  — , 
1868  {id.  448) ;  July  22,  1870  (Copp's  L.  L.  794) ;  Jan.  5,  1872  {id.  483) ;  Feb.  8,  1872 
{id.  795)  ;  June  17,  1875  {id.  1 79);  July  20,  1875  {id.  486  j  2  Copp's  L.  O.  90).  Gen- 
eral Cir.  G.  L.  O.,  Sept.  i,  1879,  p.  7. 

Sec.  363.  All  the  expenses  of  management,  superintendence,  and  taxes 
from  date  of  selection  of  said  lands,  previous  to  their  sales,  and  all  ex- 
penses incurred  in  the  management  and  disbursement  of  the  moneys 
which  may  be  received  therefrom,  shall  be  paid  by  the  State  to  which  they 
may  belong,  out  of  the  treasury  of  said  State,  so  that  the  entire  proceeds 
of  the  sale  of  said  lands  shall  be  applied  without  any  diminution  whatever 
to  the  purposes  hereinafter  mentioned. 

12  Stat.  504. 
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Sec.  364.  All  moneys  derived  from  the  sale  of  the  lands  aforesaid  by 
the  States  to  which  the  lands  are  apportioned,  and  from  the  sales  of  land 
scrip,  shall  be  invested  in  stocks  of  the  United  States,  or  of  the  States, 
or  some  other  safe  stocks,  yielding  not  less  than  five  per  centum  upon  the 
par  value  of  said  stocks ;  and  the  money  so  invested  shall  constitute  a 
perpetual  fund,  the  capital  of  which  shall  remain  forever  undiminished, 
except  as  herein  provided,  and  the  interest  of  which  shall  be  inviolably 
appropriated,  by  each  State,  to  the  endowment,  supp)ort,  and  maintenance 
of  at  least  one  college  where  thp  leading  object  shall  be,  without  exclud- 
ing other  scientific  and  classical  studies,  and  including  military  tactics,  to 
teach  such  branches  of  learning  as  are  related  to  agriculture  and  the 
mechanic  arts,  in  such  manner  as  the  legislatures  o£  the  States  may  re- 
spectively prescribe,  in  order  to  promote  the  liberal  and  practical  educa- 
tion of  the  industrial  classes  in  the  several  pursuits  and  professions  in  life. 

12  Stat.  504. 

Sec.  365.  The  grant  of  land  and  land  scrip  hereby  authorized  shall  be 
made  on  the  following  conditions,  to  which,  as  well  as  to  the  provisions 
hereinbefore  contained,  the  previous  assent  of  the  several  States  shall  be 
signified  by  legislative  acts  : 

First.  If  any  portion  of  the  fund  invested,  as  provided  by  the  preced- 
ing section,  or  any  portion  of  the  interest  thereon,  shall,  by  any  action 
or  contingency,  be  diminished  or  lost,  it  shall  be  replaced  by  the  State  to 
which  it  belongs,  so  that  the  capital  of  the.  fund  shall  remain  forever  un- 
diminished; and  the  annual  interest  shall  be  regularly  applied  without 
diminution  to  the  purposes  mentioned  in  this  grant,  except  that  a  sum, 
not  exceeding  ten  per  centum  upon  the  amount  received  by  any  State, 
may  be  expended  for  the  purchase  of  lands  for  sites  or  experimental  farms, 
whenever  authorized  by  the  respective  legislatures  of  said  States. 

12  Stat.  504. 

Second.  No  portion  of  said  fund,  nor  the  mterest  thereon,  shall  be 
applied,  directly  or  indirectly,  under  any  pretence  whatever,  to  the  pur- 
chase, erection,  preservation,  or  repair  of  any  building  or  buildings. 

12  Stat.  504.  * 

Third.  Any  State  claiming  the  benefit  of  the  provisions  of  this  grant 
shall  provide,  on  or  before  July  first,  eighteen  hundred  and  seventy-four, 
not  less  than  one  college,  or  the  grant  to  such  State  shall  cease  ;  and  said 
State  shall  be  bound  to  pay  the  United  States  the  amount  received  of  any 
lands  previously  sold,  and  the  title  to  purchasers  under  the  State  shall  be 
valid. 

12  Stat.  504;   13  id.  47;  14  id.  208;  17  id,  416,417. 

Fourth.  An  annual  report  shall  be  made  regarding  the  progress  of  each 
college,  recording  any  improvements  and  experiments  made,  with  their 
cost  and  results,  and  such  other  matters,  including  State  industrial  and 
economical  statistics,  as  may  be  supposed  useful ;  one  copy  of  which  shall 
be  transmitted  by  mail  free,  by  each,  to  all  the  other  colleges  which  may 
be  endowed  by  this  grant,  and  one  copy  to  the  Secretary  of  the  Interior. 

12  Stat.  505. 

Fifth.  When  lands  shall  be  selected  from  those  which  have  been  raised 
to  double  the  minimum  price,  in  consequence  of  railroad  grants,  they 
shall  be  computed  to  the  States  at  the  maximum  price,  and  the  number 
of  acres  proportionally  diminished. 

12  Stat.  505. 
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Sixth.  No  State  while  in  a  condition  of  rebellion  or  insurrection  against 
the  Government  of  the  United  States  shall  be  entitled  to  the  benefit  of 
this  grant. 

12  Stat.  505. 

* 

Sevenths  No  State  shall  be  entitled  to  the  benefits  of  this  grant  unless 
it  shall  have  expressed  its  acceptance  thereof  by  its  legislature  on  or 
before  July  first,  eighteen  hundred  and  seventy-four. 

*  12  Stat.  505 ;  13  id.  47  ;  14  id,  208;  17  id.  416,417. 

"Sec.  366.  The  land  officers  shall  receive  the  same  fees  for  locating 
agricultural-college  scrip  as  are  now  allowed  for  the  location  of  military 
bounty-land  warrants  under  existing  laws:  Frovidedy  Their  maximum 
compensation  shall  not  be  thereby  increased. 

12  Sut.  505. 

Sec.  367.  The  governors  of  the  several  States  to  which  scrip  shall  be 
issued  under  this  grant  shall  be  required  to  report  annually  to  Congress 
all  sales  made  of  such  scrip  until  the  whole  shall  be  disposed  of,  the 
amount  received  for  the  same,  and  what  appropriation  has  been  made  of 
the  proceeds. 

12  Stat.  505. 

Sec.  368.  When  any  Territory  shall  become  a  State  and  be  admitted 
into  the  Union,  such  new  State  shall  be  entitled  to  the  benefits  of  this 
grant,  by  expressing  the  acceptance  therein  required  within  three  years 
from  the  date  of  its  admission  into  the  Union,  and  providing  the  college 
or  colleges  within  five  years  after  such  acceptance. 

14  Stat.  208,  209.     Cir.  G.  L.  O.,  May  4,  1863  (2^b.  L.  L.  445). 

Sec.  369.  The  State  of  Nevada  is  authorized  to  select  the  alternate 
even-numbered  sections  within  the  limits  of  any  railroad  grant  in  said 
State,  in  satisfaction  of  her  grant  of  lands  under  the  act  of  July  second, 
eighteen  hundred  and  sixty-two,  and  acts  amendatory  thereof, .  but  this 
privilege  shall  not  extend  to  lands  upon  which  there  may  be  any  rightful 
claims  under  the  pre-emption  and  homestead  laws ;  and  if  lands  be  selected, 
the  minimum  price  of  which  is  two  dollars  and  fifty  cents  per  acre,  each 
acre  so  selected  shall  be  taken  by  the  State  in  satisfaction  of  two  acres, 
the  minimum  price  of  which  is  one  dollar  and  twenty-five  cents  per  acre; 
but  lands  valuable  for  mines  of  gold,  silver,  quicksilver,  or  copper,  shall 
not  be  selected  in  Satisfaction  of  this  grant. 

12  Stat.  503.  504,  505 ;  151^.  67,  68. 

Sec.  370.  The  lands  granted  to  the  State  of  California  for  the  estab- 
lishment of  an  agricultural  college  by  the  act  of  July  second,  eighteen 
hundred  and  sixty-two,  and  acts  amendatory  thereto,  may  be  selected  by 
said  State  from  any  lands  within  said  State  subject  to  pre-emption,  settle- 
ment, entry,  sale,  or  location,  under  any  laws  of  the  United  States.  Such 
selection  may  be  made  in  any  legal  subdivisions,  adjoining  by  sides,  so 
as  to  constitute  bodies  of  not  less  than  one  hundred  and  sixty  acres ;  or 
they  may  be  made  in  separate  subdivisions  of  forty,  eighty,  or  one  hun- 
dred and  twenty  acres,  respectively :  Provided^  That  this  privilege  shall 
^  not  extend  to  lands  upon  which  there  may  be  rightful  claims  under  the 
pre-emption  and  homestead  laws,  nor  to  mineral  lands:  Provided  further ^ 
That  if  lands  be  selected  as  aforesaid,  the  minimum  price  of  which  is  two 
dollars  and  fifty  cents  per  acre,  they  shall  be  taken  acre  for  acre  in  part 
satisfaction  of  the  grant,  and  the  State  of  California  shall  pay  to  the 
United  States  the  sum  of  one  dollar  and  twenty-five  cents  per  acre  for 
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each  acre  so  selected,  "wchen  the  same  shall  be  patented  to  the  State  by  the 
United  States :  Provided  further y  That  where  lands  sought  to  be  selected 
for  the  agricultural  college  are  unsurveyed,  the  proper  authorities  of  the 
State  shall  file  a  statement  to  that  effect  with  the  register  of  the  United 
States  land-office,  describing  the  larfd  by  township  and  range,  and  shall 
make  application  to  the  United  States  surveyor-general  for  a  survey  of  the 
same,  the  expenses  of  the  survey  for  field  work  to  be  paid  by  the  State, 
provided  there  be  no  appropriation  by  Congress  for  that  purpose.  The 
United  States  surveyor-general,  as  soon  as  practicable,  shall  have  the  said 
lands  surveyed  and  the  township  plats  returned  to  the  United  States  land- 
office,  and  lands  so  surveyed  and  returned  shall,  for  thirty  days  after  the 
filing  of  the  plats  in  the  United  States  land-office,  be  held  exclusively  for 
location  for  the  agricultural  college,  and  within  said  thirty  days  the  pro- 
per authorities  of  the  State  shall  make  application  to  the  United  States 
land-office  for  the  lands  sought  to  be  located,  by  sections  and  parts  of 
sections :  Provided^  That  any  rights  under  the  pre-emption  or  homestead 
laws,  acquired  prior  to  the  filing  of  the  required  statement  with  the  regis- 
ter, shall  not  be  impaired  or  affected  by  this  act :  Provided  further ,  That 
such  selection  shall  be  made  in  every  other  respect  subject  to  the  condi- 
tions, restrictions,  and  limitations  contained  in  the  acts  hereby  modified. 

12  Stat.  503,  504,  505 ;  15  id.  67,  68;  16  id,  581.  Decisions  Sec.  Int.,  Nov.  2,  187 1 
(Copp's  L.  L.  443).  Cir.  6.  L.  O.,  March  23,  1871  (Copp*s  L.  L.  440);  July  8,  1873 
\id.  44t). 

Sec.  371.  The  lands  granted  to  the  State  of  Oregon,  for  the  establish- 
ment of  an  agricultural  college,  by  act  of  July  secoi\d,  eighteen  hundred 
and  sixty-two,  and  acts  amendatory  thereto,  maybe  selected  by  said  State 
from  any  lands  within  said  State  subject  to  homestead  or  pre-emption  en- 
try under  the  laws  of  the  United  States ;  and  in  any  case  where  land  is 
selected  by  the  State,  the  price  of  which  is  fixed  by  law  at  the  dou6le 
minimum  of  two  dollars  and  fifty  cents  per  acre,  such  land  shall  be 
counted  as  double  the  quantity  toward  satisfying  the  grant. 

12  Stat.  503,  504,  505 ;   17  id,  217,  218. 

Sec.  372.  Any  such  selections  made  by  said  State  prior  to  June  fourth, 
eighteen  hundred  and  seventy- two,  are  con'firmed,  except  so  far  as  they 
may  conflict  with  any  adverse  legal  right  existing  on  that  ddXt:* Provided, 
That  the  State  shall  not  receive  more  than  ninety  thousand  acres,  the 
quantity  granted  by  the  act  of  July  second,  eighteen  hundred  and  sixty- 
two  :  Provided  also,  That  such  lands  shall  not  be  sold  by  said  State  fpr 
less  than  two  dollars  and  fifty  cents  per  acre ;  and  where  settlement  is 
made  upon  the  same,  preference  in  all  cases  shall  be  given  to  actual  set- 
tlers at  the  price  for  which  said  lands  may  be  offered. 

12  Stat.  503,  504,  505 ;   17  id.  217,  218. 

Sec.  373.  All  locations  of  agricultural-college  scrip  made  within  thirty 
days  after  the  date  of  the  approval  of  the  act  of  July  twenty-seven, 
eighteen  hundred  and  sixty-eight,  if  otherwise,  in  conformity  with  law, 
are  hereby  legalized  and  made  valid. 

16  Stat.  186. 

[Note. — This  act  was  designed  to  cure  selections  in  excess  of  three  sections  to  a  town- 
ship, which  had  been  made  1:^  parties  in  ignorance  of  the  limitation  contained  in  the  act 
6f  July  27,  1868;  15  Stat.  227.J 

Sec.  374.  All  locations  of  agricultural-college  scrip  allowed  prior  to 
December  first,  eighteen  hundred  and  sixty- seven,  at  the  several  land- 
offices  in  the  State  of  Wisconsin,  in  excess  of  the  maximum  quantity 
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authorized  by  the  act  of  July  second,  eighteen  hundred  and  sixty-two,  are 
hereby  legalized ;  and  the  Commissioner  of  the  General  Land-Office  is 
authorized  to  issue  patents  upon  such  locations:    Provided^  The  same 
shall  be  in  all  other  respect  legal  and  valid. 
i6  Stat.  ii6.* 

Sec.  375.  The  provisions  of  the  act  of  Congress  of  June  twenty- third, 
eighteen  hundred  and  sixty,  relating  to  the  reissue  of  land  warrants  in 
certain  cases,  are  hereby  extended  so  as  to  include  the  reissue  of  agricul- 
tural-college land  scrip,  lost,  cancelled  or  destroyed  without  the  fault  of 
the  owner  thereof,  under  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe. 

12  Stat.  90,  91:  18  id.  III.  Cir.  G.  L.  O.,  Aug.  20,  1875  (Copp's  L.  L.  486;  I 
Copp's  L.  O.  108). 

Sec.  376.  Where  settlements,  with  a  view  to  pre-emption,  have  been 
made  before  the  survey  of  the  lands  in  the  field,  which  are  found  to  have 
been  made  on  sections  sixteen  or  thirty-six,  those  sections  shall  be  subject 
to  the  pre-emption  claim  of  such  settler ;  and  if  they,  or  either  of  them, 
have  been  or  shall  be  reserved  or  pledged  for  the  use  of  schools  or  col- 
leges in  the  State  or  Territory  in  which  the  lands  lie,  other  lands  of  like 
quantity  are  appropriated  in  lieu  of  such  as  may  be  patented  by  pre- 
emptors ;  and  other  lands  are  also  appropriated  to  compensate  deficiences 
for  school  purposes,  where  sections  sixteen  or  thirty-six  are  fractional  in 
quantity,  or  where  one  or  both  are  wanting  by  reason  of  the  township 
being  fractional,  or  from  any  natural  cause  whatever. 

II  Stat.  385;  18  id.  202;  R.  S.  2275.  Minnesota  v.  Baeh^lder,  i  Wall.  109;  Sher- 
man V.  Buick,  3  Otto  209}  Water  and  Mining  Co.  v,  Hugbey,  6  id.  165.  Minnesota  v. 
Bachelder,  7  Minn.  121 ;  I^yton  v.  Farrell,  1 1  Nev.  451 ;  Railway  Co.  v.  Robinson,  49 
Cal.  446.  Decisions  Sec.  Int.,  March  14,  1862;  March  28,  1873  (Copp*s  L.  L.  483); 
March  10,  1876;  April  12,  1879.  Decisions  Com.  G.  L.  O.,  June  13,  1879  (6  Copp's 
L.  O.  153).  Cir.  G.  L'.  O.,  May  17,  1844  (r  Lester's  L.  L.  492);  Aug.  21,  1862 
(Copp's  L.  L.  437). 

Sec.  377.  The  lands  appropriated  by  the  preceding  section  shall  be 
selected,  within  the  same  land  district,  in  accordance  with  the  following 
principles  of  adjustment,  to  wit :  For  each  township,  or  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  three-quarters  of  an  entire 
township,  one  section ;  for  a  fractional  township,  containing  a  greater 
quantity  of  land  than  one-half,  and  not  more  than  three-quarters,  of  a 
township,  three-quarters  of  a  section  ;  for  a  fractional  township,  contain- 
ing a  greater  quantity  of  land  than  one-quarter,  and  not  more  than  one- 
half,  of  a  township,  one-half  sectiort  ;  and  for  a  fractional  township, 
containing  a  greater  quantity  of  land  than  one  entire  section,  and  not 
more  than  one-quarter  of  a  township,  one  qyarter-section  of  land. 

4  Stat.  179;  II  id.  385;  18  id.  202;  R.  S.  2276.  Decision  Sec.  Int.,  Dec.  2,  1876 
(3  Copp*s  L.  O.  172).  Cir.  G.  L.  O.,  May  17,  1844  (i  Lester's  L.  L.  492);  Aug.  21, 
1862  (Copp's  L.  L.  437) ;  Jan.  5,  1872  {id.  483). 

Sec  378.  Where  lands  have  been  or  may  hereafter  be  granted  by  any 
law  of  Congress  to  any  one  of  the  several  States  and  Territories,  and 
where  such  law  does  not  convey  the  fee-simple  title  of  the  lands,  or  re- 
quire patents  to  be  issued  therefor,  the  list  of  such  lands  which  have  been 
or  may  hereafter  be  certified  by  the  Commissioner  of  the  General  Land- 
Office,  under  the  seal  of  his  office,  either  as  originals  or  copies  of  the  orig- 
inals or  records  shall  be  regarded  as  conveying  the  fee-simple  of  all  the 
lands  embraced  in  such  lists  that  are  of  the  character  contemplated  by  such 
act  of  Congress,  and  intended  to  be  granted  thereby ;  but  where  lands 
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embraced  in  such  lists  are  not  of  the  character  embraced  by  such  acts  of 
Congress,  and  are  not  intended  to  be  granted  thereby,  the  lists,  so  far  as 
these  lands  are  concerned,  shall  be  perfectly  null  and  void,  and  no  right, 
title,  claim,  or  interest  shall  be  conveyed  thereby. 

lo  Stat.  346;  18  id.  475;  R.  S.  2449.  Shepley  v.  Cowan,  52  Mo.  559.  Decisions 
Sec.  Int.  (s  Copp's  L.  O.  158) ;  Jan.  28,  1880  (6  id,  193). 

Sec.  379.  From  and  after  the  thirty-first  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-one,  there  shall  be  al- 
lowed and  paid  to  each  of  the  States  of  Ohio,  Indiana,  Illinois,  Alabama, 
Missouri,  Mississippi,  Louisiana,  Arkansas,  and  Michigan^  over  and  above 
what  each  of  the  said  States  is  entitled  to  by  the  terms  of  the  compacts 
entered  into  between  them  and  the  United  States,  upon  their  admission 
into  the  Union,  the  sum  often  per  centum  upon  the  net  proceeds  of  the 
sales  of  the  public  lands,  which,  subsequent  to  the  day  aforesaid,  shall  be 
made  within  the  limits  of  each  of  said  States  respectively  :  Previd^dy  That 
the  sum  so  allowed  to  the  said  States,  respectively,  shall  be  in  no  wise  af- 
fected or  diminished  on  account  of  any  sums  which  have  been  heretofore, 
or  shall  be  hereafter,  applied  to  the  construction  or  continuance  of  the 
Cumberland  road,  but  that  the  disbursements  for  the  said  road  shall  re- 
main, as  heretofore,  chargeable  on  the  two  per  centum  fund  provided  for 
by  compacts  with  several  of  the  said  States. 

5  Stat.  453.  Decision  Com.  G.  L.  O.,  June  23,  1842.  Decision  First  Compt.  of 
Treas.,  Oct.  10,  1842. 

Sec.  380.  After  deducting  the  said  ten  per  centum,  and  what,  by  the 
compacts  aforesaid,  has  heretofore  been  allowed  to  the  States  aforesaid, 
the  residue  of  the  net  proceeds,  which  net  proceeds  shall  be  ascertained 
by  deducting  from  the  gross  proceeds  all  the  expenditures  of  the  year  for 
the  following  objects :  Salaries  and  expenses  on  account  of  the  General 
Land-Office ;  expenses  for  surveying  public  lands ;  salaries  and  expenses 
in  the  surveyor- generals'  offices ;  salaries,  commissions,  and  allowances  to 
the  registers  and  receivers;  the  five  per  centum  to  new  States,  of  all  the 
public  lands  of  the  United  States,  wherever  situated,  which  shall  be  sold 
subsequent  to  the  said  thirty-first  day  of  December,  shall  be  divided 
among  the  twenty-six  States  of  the  Union  and  the  District  of  Columbia, 
and  the  Territories  of  Wisconsin,  Iowa,  and  Florida,  according  to  their 
respective  federal  representative  population  as  ascertained  by  the  last  cen- 
sus, to  be  applied  by  the  legislatures  of  the  said  States  to  such  purposes  as 
the  said  legislatures  may  direct :  Provided^  That  the  distributive  share  to 
which  the  District  of  Columbia  shall  be  entitled,  shall  be  applied  to  free 
schools,  or  education  in  some  other  form,  as  Congress  may  direct :  And 
provided  also.  That  nothing  herein  contained  shall  be  construed  to  the 
prejudice  of  future  applications  for  a  reduction  of  the  price  of  the  public 
lands,  or  to  the  prejudice  of  applications  for  a  transfer  of  the  public  lands, 
on  reasonable  terms,  to  the  States  within  which  they  lie,  or  to  make  such 
future  disposition  of  the  public  lands,  or  any  part  thereof,  as  Congress 
may  deem  expedient. 

5  Stat.  453.  Decision  Com.  G.  L.  O.,  June  23,  1842.  Decision  First  Compt.  of 
Treas.,  Oct.  10,  1842. 

Sec.  381.  The  several  sums  of  money  received  in  the  Treasury  as  the 
net  proceeds  of  the  sales  of  the  public  lands  shall  be  paid  at  the  Treasury 
half-yearly  on  the  first  day  of  January  and  July  in  each  year,  during  the 
operation  of  this  act,  to  such  person  or  persons  as  the  respective  legisla- 
tures of  the  said  States  and  Territories,  or  the  governors  thereof,  in  case 
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the  legislatures  shall  have  made  no  such  appointment,  shall  authorize  and 
direct  to  receive  the  same. 

S  Stat.  454. 

Sec.  382.  ^y  sum  of  money,  which  at  any  time  may  become  due, 
and  payable  to  any  State  of  the  Union,  or  to  the  District  of  Columbia, 
by  virtue  of  this  act,  as  the  portion  of  the  said  State  or  District,  of  the 
proceeds  of  the  sales  of  the  public  lands,  shall  be  first  applied  to  the  pay- 
ment of  any  debt  due,  and  payable  from  the  said  State  or  District,  to 
the  United  States :  Provided^  That  this  shall  not  be  construed  to  extend 
to  the  sums  deposited  with  the  States  under  the  act  of  Congress  of  twenty- 
third  June,  eighteen  hundred  and  thirty-six,  entitled  '*An  act  to  regulate 
the  deposits  of  the  public  money,"  nor  to  any  sums  apparently  due  to  the 
United  States  as  balances  of  debts  growing  out  of  the  transactions  of  the 
revolutionary  war. 

5  Stat.  454. 

Sec.  383.  This  act  shall  continue  and  be  in  force  until  otherwise  pro- 
vided by  law,  unless  the  United  States  shall  become  involved  in  war  with 
any  foreign  power,  in  which  event,  from  the  commencement  of  hostilities, 
the  four  preceding  sections  of  this  act  shall  be  suspended  during  the 
continuance  of  such  war :  Provided,  nevertheless.  That  if,  prior  to  the 
expiration  of  this  act,  any  new  State  or  States  shall  be  admitted  into  the 
Union,  there  be  assigned  to  such  new  State  or  States,  the  proportion  of 
the  proceeds  accruing  after  their  admission  into  the  Union,  to  which  such 
State  or  States  may  be  entitled,  upon  the  principles  of  this  act,  together 
with  what  such  State  or  States  may  be  entitled  to  by  virtue  of  compacts 
to  be  made  on  their  admission  into  the  Union. 

5  Stat.  454. 

Sec.  384.  There  shall  be  annually  appropriated  for  completing  the 
surveys  of  said  lands,  a  sum  not  less  than  one  hundred  and  fifty  thousand 
dollars ;  and  the  minimum  price  at  which  the  public  lands  are  now  sold 
at  private  sale  shall  not  be  increased,  unless  Congress  shall  think  proper 
to  grant  alternate  sections  along  the  line  of  any  canal  or  other  internal 
improvement,  and  at  the  same  time  to  increase  the  minimum  price  of  the 
sections  reserved ;  and  in  case  the  same  shall  be  increased  by  law,  except 
as  aforesaid^jt  any  time  during  the  operation  of  this  act,  then  so  much 
of  this  act  j^u>rovides  that  the  net  proceeds  of  the  sales  of  the  public 
lands  shall  nWistributed  among  the  several  States,  shall,  from  and' after 
the  increase  of  the  minimum  price  thereof,  cease  and  become  utterly 
null  and  of  no  effect,  anything  in  this  act  to  the  contrary  notwithstand- 
ing :  Provided,  That  if,  at  any  time  during  the  existence  of  this  act, 
there  shall  be  an  imposition  of  duties  on  imports  inconsistent  with  the 
provisions  of  the  act  of  March  second,  one  thousand  eight  hundred  and 
thirty-three,  entitled  "An  act  to  modify  the  act  of  the  fourteenth  of 
July,  one  thousand  eight  hundred  and  thirty-two,  and  all  other  acts  im- 
posing duties  on  imports,"  and  beyond  the  rate  of  duty  fixed  by  that 
act,  to  wit :  twenty  per  cent,  on  the  value  of  such  imports,  or  any  of 
them,  then  the  distribution  provided  in  this  act  shall  be  suspended  and 
shall  so  continue  until  this  cause  of  its  suspension  shall  be  removed,  and 
when  rertioved,  if  not  prevented  by  other  provisions  of  this  act,  such  dis- 
tribution shall  be  resumed. 

5  Stat.  454. 

Sec.  385.  Whenever  any  State  shall  have  been  or  may  be  in  default  for 
the  payment  of  interest  or  principal  on  investments  in  its  stocks   or 
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bonds,  held  by  the  United  States  in  trust,  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Treasury  to  retain  the  whole,  or  so  much  thereof  as  may  be 
necessary,  of  the  percentage  to  which  such  State  may  be  entitled,  of  the 
proceeds  of  the  sales  of  the  public  lands  within  its  limits,  and  apply  the 
same  to  the  payment  of  said  interest  or  principal,  or  to  the  reimburse- 
ment of  any  sums  of  money  expended  by  the  United  States  for  that  pur- 
pose. 
5  Stat.  8oi. 

Note. — For  all  special  laws  granting  lands  or  the  net  proceeds  thereof  to  the  several 
States  for  any  purpose,  see  "  Local  and  Temporary  Laws,''  under  the  caption  of  each  j 

State.  I 


CHAPTER  XIV*-WATER  RIGHTS. 


Sec.  Sec. 

422.  Vested  rights  to  use  water  for  mining,  424.  Conditions  for  use  of  water  on  public 

etc. ;  right  of  way  for  canals.  lands  for  reclamation. 

423.  Patents,    pre-emptions,    and    home-  425.  Navigable  rivers  within  public  lands  to 

steads,  subject  to  vested  and  accrued  be  public  highways, 

water  rights. 

• 

Sec.  422.  Whenever,  by  priority  of  possession,  rights  to  the  use  of 

water  for  mining,   agricultural,   manufacturing,  or  other  purposes,  have 

vested  and  accrued,  and  the  same  are  recognized  and  acknowledged  by 

the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 

owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 

same ;  and  the  right  of  way  for  the  construction  of  ditches  and  canals 

for  the  purposes  herein  specified  is  acknowledged  and  confirmed ;  but 

whenever  any  person,  in  the  construction  of  any  ditch  or  canal,  injures 

or  damages  the  possession  of  any  settler  on  the  public  domain,  the 

party  committing  such  injury   or  damage  shall  be  liable  to  the  party 

injured  for  such  injury  or  damage. 

14  Stat.  253  ;  R.  S.  2339.  Atchison  v.  Peterson,  20  Wall.  507 ;  Bil^'  v,  Gallagher, 
20  id.  670;  Jennison  v.  Kirk,  8  Otto  453  ;  Broder  «/.  Water  and  Mininf  Co.,  S.  C,  Oct. 
T.,  1879,  *"  manuscript.  Union  Mill  and  Mining  Co.  v.  Ferris,  2  Saw.,  C.C.  176.  Lob- 
dell  ?/.  Simpson,  2  Nev.  274  ;  Ix)bdell  v.  Hall,  3  id.  507 ;  Mining  Co.  v.  Carpenter,  4  id, 
534;  Robinson  v.  Imperial  Silver,  etc.,  5  id.  44;  Covington  v.  Becker,  5  id.  281  ;  Ho- 
bart  r>.  Ford,  6  id.  77 ;  Proctor  v.  Jennings,  6  id.%'^\  Vansickle  v.  Haines,  7  id.  249 ; 
Dalton  V.  Bowker,  8  id.  201 ;  Barnes  v.  Sabron,  10  id.  217;  Shoemaker  v.  Hatch,  13 
id.  261 ;  Rivers  v.  Burbank,  13  id.  398;  Caruthers  v.  Pemberton,  i  Montana,  iii ;  Wil- 
son V.  O'Neil,  I  id.  284;  Mining  Co.  v.  Halter,  i  id.  296;  Noteware  v.  Stern^,  i  id. 
311 ;  Parks  v.  Barkley,  i  id.  514;  Woolman  v.  Garringer,  I  id.  535;  Atchison  v.  Peter- 
son, I  id.  561 ;  Barkley  v.  Fileke,  2  id.  59;  Fabian  v.  Collins,  2  id.  510;  Schilling  v. 
Rominger,  4  Colo.  100 ;  Eddy  t^.  Simpson,  3  Cal.  249;  In^'in  v.  Phillij>s,  5  id.  140; 
Hill  V.  Newman,  5  id.  445 ;  Kelly  v.  Water  Co.,  6  id.  105 ;  Hoffman  v.  Stone,  7  id.  47 ; 
Sims  V.  Smith,  7  id.  149;  Maeris  v.  Bricknell,  7  id.  262  ;  Tenney  v.  Miners'  Ditch  Co., 

7  id.  335 ;  Coker  v.  Simpson,  7  id.  341 ;  Park  v.  Kilham,  8  id.  78;  Crandall  v.  Woods, 

8  id.  136;  Thompson  v.  Lee,  8  id.  275 ;  Leigh  Co.  v.  Independent  Ditch  Co.,  8  id.  323; 
Bear  River,  etc.,  Co.  v.  N.  Y.  Mining  Co.,  8  id.  327 ;  Hill  v.  King,  8  id.  337 ;  White  v. 
Todd,  8  id.  443;  O'Keiffe  v.  Cunningham,  9  id.  589;  Weaver?;.  Conger,  10  id.  233; 
Wolf  I',  St.  Louis  Ind.  Water  Co.,  10  id.  413;  Hoffman  v.  Tuol,  10  id.  417;  Weimer  v. 

♦Chapter  Thirteen  relates  to  Mineral  Lands,  and  forms  part  of  "Copp's  U.  S.  Min- 
eral Lands.** — Ed. 
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LowTcy,  \i  id.  104;  Butte  Canal  Co.  v.  Vaughn,  11  id.  143;  Kimball  v.  Gearhart,  12 
id.  27 ;  McGarrity  v.  Byington,  12  id,  426;  Ortman  v.  Dixon,  13  id.  33;  McDonald  v. 
Bear  River,  etc.,  i^id.  220;  Burnett  v.  Whitesides,  15  id.  35;  Clark  v.  Duvall,  15  id. 
85;  Edmond  v.  Chew,  15  id.  137;  McDonald  v.  Bear  River,  etc.,  1$  id.  145;  Kidd  v. 
L^ird,  15  id.  161 ;  Weaver  v.  Eureka  Lake  Co.,  15  id.  271 ;  Butte  T.  M.  Co.  v.  Moi^n, 
19  id.  609;  McKinney  v.  Smith,  21  id.  374;  Coleman  v.  Clements,  23  id.  245;  Rupley  v. 
Welch,  23  id.  452 ;  Everett  v.  Hydraulic  Co.,  23  id.  225 ;  Phoenix  Water  Co.  v.  Fletcher, 
23  id.  481 ;  N^oma  Water  and  Mining  Co.  v.  McCoy,  23  id.  490;  Bear  River,  etc.,  v. 
Boles,  24  id,  359;  Wixon  v.  Bear  River  Co.,  24  id.  367;  Crary  v.  Campbell,  24  id.  634; 
Wiseman  v.  McNulty,  25  id.  230;  Union  Water  Co.  v.  Crary,  25  id,  504;  St.  John  v, 
Kidd,  26  id.  264;  Bradley  v.  Harkness,  26  id.  69;  American  v.  Bradford,  27  id.  360; 
Hill  V.  Smith,  27  id.  476 ;  Ferrea  v.  Knipe,  28  id.  340 ;  McDonald  v.  Askew,  29  id. 
200;  Henderson  v.  McNaughton,  31  id,  26;  Davis  v.  Gale,  32  id.  26;  Gibson  ta  Puchta, 
33  id,  310;  Richardson  v.  Kier,  34  id.  63;  Nevada  Water  Co.  v.  Powell,  34  id.  109; 
Clark  v.  Willett,  35  id.  535;  Campbell  v.  B.  R.  and  W.  M.  Co.,  35  id.  679;  Richardson 
V.  Kier,  37  id.  267 ;  Gregor  v.  Nelson,  41  id.  279 ;  Hanson  v.  McCune,  42  id.  303 ; 
Correa  v.  Frietas,  42  id.  339;  Smith  v.  O'Hara,  43  id.  371 ;  Stone  v.  Bumpus,  46  id. 
218;  Ogburn  v.  Connor,  46  id.  347  ;  Quirk  v.  Tralk,  47  id.  453  ;  Broder  v.  N.  W.  and 
M.  Co.,  50  id.  621  ;  Reynolds  v.  Hosmer,  51  id.  205 ;  Titcomb  v.  Kirk,  51  id.  288 ;  Cave 
V.  Crafts,  53  id.  135.  Decisions  Com.  G.  L.  O.,  Nov.  23,  1869  (Copp's  Mg.  Dec.  24); 
April  16,  1871  (id.  42);   March  21,  1872  {id.  82). 

Sec.  423.  All  patents  granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  water-rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water-rights,  as 
may  have  been  acquired  under  or  recognized  by  the  preceding  section. 

16  Stat  218;  R.  S.  2340.  Union  Mill  and  Mg.  Co.  v.  Ferris,  2  Saw.,  C.  C.  176; 
Union  Mill  and  Mining  Co.  v,  Dangberg,  2  id.  45 1 .  Vansickle  v.  Harris,  7  Nev.  249 ; 
Barnes  v.  Sabron,  10  id.  217  j  Thorp  v.  Freed,  i  Montana  652 ;  Ogburn  v.  Connor,  46 
Cal.  347 ;  Broder  v.  N.  W.  and  M.  Co.,  50  id.  621.  Decisions  Com.  G.  L.O.,  April  16, 
187 1  (Copp*s  Mg.  Dec.  42)-  March  21,  1872  (id.  82). 

Sec.  424.  The  right  to  the  use  of  water  for  the  reclamation  of  desert 
lands,  in  accordance  with  the  provisions  of  an  act  approved  March  third, 
eighteen  hundred  and  seventy-seven,  shall  depend  upon  bona-fide  prior 
appropriation :  and  such  right  shall  not  exceed  the  amount  of  water 
actually  appropriated,  and  necessarily  used  for  the  purpose  of  irrigation 
and  reclamation :  and  all  surplus  water  over  and  above  such  actual  appro- 
priation and  use,  together  with  the  water  of  lakes,  rivers  and  other 
sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shall 
remain  and  be  held  free  for  the  appropriation  and  use  of  the  public  for 
irrigation,  mining,  and  manufacturing  purposes,  subject  to  existing  rights. 

19  Stat.  377. 

Sec.  425.  All  navigable  rivers,  within  the  territory  occupied  by  the 
public  lands,  shall  remain  and  be  deemed  public  highways ;  and,  in  all 
cases  where  the  opposite  banks  of  any  streams  not  navigable  belong  to 
different  persons,  the  stream  and  bed  thereof  shall  become  common  to 
both. 

I  Stat.  468;  2  id.  23s;  R.  S.  2476.  New  Orleans  v.  U.  S.  10  Pet.  662;  Pollard  v. 
Hagen,  3  How.  212;  Pollard  v.  Kibble,  9  id.  471 ;  Hullettv.  Beebe,  13  id.  25;  With- 
ers V.  Buckley,  20  id.  84;  Railway  Co.  v.  Schurmeir,  7  Wall.  272  ;  Yates  v.  Milwaukee, 

10  id.  497 ;  The  Daniel  Ball,  10  id.  557  ;  The  Montello,  11  id.  411,  20  id.  430;  Barney 
V.  Keokuk,  4  Otto  324.  Woodman  t/.  Kilburn,  i  Abbott,  C.  C.  158;  Avery  v.  Fox,  I 
id.  246;  Northern  Union  Packet  Co.  v.  Atles,  2  Dillon,  C.  C.  479;  Forsyth  v.  Small,  7 
Bifisell,  C.  C.  201  ;  Grange  v.  Smart,  x  Woolw.,  C.  C.  88.  Vansickle  v.  Harris,  7  Nev. 
249 ;  Leake  v.  Tolls,  8  id,  286 ;  Gavit   v.  Chambers,  3  Ohio  496 ;  Blanchard  v.  Porter, 

11  id.  138;  Walker  v.  Board  of  Public  Works,  16  id.  540;  Gilman  v.  Riasseli,  18  Mich. 
144 ;  Watson  v.  Peters,  26  id.  508 ;  Treat  v.  Bates,  27  id.  390 ;  Bay  City  Gas  Light  Co. 
V.  Industrial  Works,  28  id.  181 ;  Att'y-Gen.  v.  Evart  Booming  Co.,  34  id.  462;  Jones  z/. 
Pettibone,  2  Wis.  308;  Walker  v.  Stephenson,  4  id.  486;  Mariner  ta  Schulte,  i^id. 
692 ;  Timm  v.  Bear,  29  id.  254 ;  Wright  v.  Day,  ^'^  id.  260 ;  Oleson  v.  Merrill,  42  id. 
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203  ;  Delaplane  v.  Railway  Co.,  42  id.  214;  Borman  v,  Sunnuches,  42  id.  233 ;  Died- 
rich  V.  Railway  Co.,  42  id.  248 ;  Stevens  Point  Boom  Co.  v.  Reilly,  44  id.  295 ;  same 
case,  46  id.  237;  Hazeltine  v.  Core,  46  id.  391 ;  Rippe  v.  Railway  Co.,  23  Minn.  18; 
Bresbine  v.  Railway  Co.,  23  id.  114;  McManus  v.  Carmichael,  3  Iowa  i;  Haight  v. 
Keokuk,  4  id.  405;  Tomlin  v.  Railway  Co.,  32  id.  106;  Masser  v.  Hershey,  42  id.  356; 
Houghton  V.  Railway  Co.,  47  id,  370;  Bainbridge  v.  Sherlock,  29  Ind.  364;  Martin  v. 
Evansville,  32  id.  85 ;  Sherlock  v.  Bainbridge,  41  id.  35 ;  Ridgeway  v.  Ludlow,  58  id. 
248;  Taylor  v.  Fickas,  64  id.  168;  Middleton  v.  Pritchard,  4  Ills.,  510^  People  v.  St. 
Louis,  10  id.  351  i  Trustees  v.  Haven,  10  id.  548;  Stolp  v.  Hoyt,  44  id.  219;  Chicago 
V  Laflin,  49  id.  172;  Chicago  v.  McGinn,  50  id.  266;  Hubbard  z/.  Bell,  54  t^.  no; 
Lovington  v.  County  of  St.  Claire,  64  id.  56;  Braxton  v.  Bressler,  54  id,  4S8;  Houck 
V.  Yates,  82  id.  179;  Lamers  v.  Nissen,  4  Neb.  245;  Weise  v.  Smith,  3  Oreg.  445; 
Brown  v.  Kentfield,  50  Cal.  129;  O' Fallen  v.  Doggett,  4  Mo.  209  :  Benson  v.  Morrow, 
61  id.  345;  Duvoige  v.  Salter,  6  La.  Ann:  450;  Boykin  v.  Shaffer.  13  id.  129.  Decision 
Com.  G.  L.  O.,  Feb.  20,  1874  (Copp*s  L.  L.  763).  Manual  of  Surveying  Instructions 
(i  Lester's  L.  L.  714). 


CHAPTER  XVI  *-DESERT  LANDS. 


Sec, 

426.  Desert    lands    may    be    purchased. 

Declaration.      Right  to  use  water. 

Water  on  public  lands  to  be  free. 

Contents    of   declaration.      Perfec- 


Sec. 

tion    of    title.      Limitation    upon 
quantity. 

427.  Definition  of  desert  lands. 

428.  Localities*  to  which  the  law  applies. 


Sec.  426.  It  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any 
person  of  requisite  age  **  who  may  be  entitled  to  become  a  citizen,  and 
who  has  filed  his  declaration  to  become  such,"  and  upon  payment  of 
twenty-five  cents  per  acre — to  file  a  declaration  under  oath  with  the  regis- 
ter and  receiver  of  the  land  district  in  which  any  desert  land  is  situated, 
that  he  intends  to  reclaim  a  tract  of  desert  land  not  exceeding  one  sec- 
tion, by  conducting  water  upon  the  same,  within  the  period  of  three  years 
thereafter;  Provided^  however^  That  the  right  to  the  use  of  water  by  the 
person  so  conducting  the  same,  on  or  to  any  tract  of  desert  land  of  six 
hundred  and  forty  acres  shall  depend  upon  bona-fide  prior  appropriation  ; 
and  such  right  shall  not  exceed  the  amount  of  water  actually  appropriated, 
and  necessarily  used  for  the  purpose  of  irrigation  and  reclamation :  and 
all  surplus  water  over  and  above  such  actual  appropriation  and  use,  to- 
gether with  the  water  of  all  lakes,  rivers,  and  other  sources  of  water  sup- 
ply upon  the  public  lands  and  not  navigable,  shall  remain  and  be  held 
free  for  the  appropriation  and  use  of  the  public  for  irrigation,  mining, 
and  manufacturing  purposes,  subject  to  existing  rights.  Said  declaration 
shall  describe  particularly  said  section  of  land  if  surveyed,  and,  if  unsur- 
veyed,  shall  describe  the  same  as  nearly  as  possible  without  a  survey.  At 
any  time  within  the  period  of  three  years  after  filing  said  declaration, 
upon  making  satisfactory  proof  to  the  register  and  receiver  of  the  reclama- 
tion of  said  tract  of  land  in  the  manner  aforesaid,  and  upon  the  payment 
to  the  receiver  of  the  additional  sum  of  one  dollar  per  acre  for  a  tract  of 
land  not  exceeding  six  hundred  and  forty  acres  to  any  one  person,  a  patent 
for  the  same  shall  be  issued  to  him.     Prqpidcd,  That  no  person  shall  be 

*  Chapter  Fifteen  is  headed  "Donations"  and  refers  the  reader  to  the  several  laws  by 
states. — Ed. 
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permitted  to  enter  more  than  one  tract  of  land  and  not  to  exceed  six 
hundred  and  forty  acres,  which  shall  be  in  compact  form. 

18  Stat.  497 ;  19  id.  377.  Decision  Sec.  Int.,  Feb.  1  x,  1880  (7  Copp's  L.  O.  8) ;  April 
15,  1880  (7  id.  26).     Decisions  Com.  G.  L.  O.,  Apiil  8,  1875  (2  Copp's  L.  O.  44) ; 

(6  id.  192);  March  30,  x88o  (7  id,  26).     Cir.  G.  L.  O.,  March  12  1877  (4  Copp's 

L.  O.  22);  June  25,  1878  (5  id.  78);  Oct  i,  1878;  July  16,  1879  (6  Copp's  L.  O.  76J. 
General  Cir.,  Sept.  I,  1879,  p.  27.    (For  authorities  relating  to  water-rights  see  sec.  422). 

Sec.  427.  All  lands  exclusive  of  timber  lands  and  mineral  lands  which 
will  not,  without  irrigation,  produce  some  agricultural  crop,  shall  be 
deemed  desert  lands,  within  the  meaning  of  this  act,  which  fact  shall  be 
ascertained  by  proof  of  two  or  more  credible  witnesses  under  oath,  whose 
affidavits  shall  be  filed  in  the  land-office  in  which  said  tract  of  land  may 
be  situated.  . 

18  Stat.  497 ;   19  id.  377. 

Sec.  428.  This  chapter  shall  only  apply  to  and  take  effect  in  the  States 
of  California,  Oregon  and  Nevada,  and  the  Territories  of  Washington, 
Idaho,  Montana,  Utah,  Wyoming,  Arizona,"  New  Mexico,  and  Dakota; 
and  the  determination  of  what  may  be  considered  desert  land  shall  be 
subject  to  the  decision  and  regulation  of  the  Commissioner  of  the  General 
Land-Office. 

18  Stat.  497;  19  id.  377. 


CHAPTER  XVII-REPAYMENT  OF  PURCHASE  MONEY. 


Sec.  ■ 

429.  Purchase  money  refunded  where  sale 

cannot  be  confirmed. 

430.  Refunding  in  certain  cases,  how  done. 

431.  Repayments  on  void   soldiers'    addi- 

tional homestead  locations. 


Sec. 

432.  Purchase  money,  fees,  and    commis- 

sions on  erroneous  entries,  or  where 
sales  cannot  be  conlirmed. 

433.  Regulations  for  repayments.      War- 

rants on  Treasury  for  same. 


Sec.  429.  The  Secretary  of  the  Interior  is  authorized,  upon  proof  being 
made,  to  his  satisfaction,  that  any  tract  of  land  has  been  erroneously  sold 
by  the  United  States,  so  that  from  any  cause  the  sale  cannot  be  confirmed, 
to  repay  to  the  purchaser,  or  to  his  legal  representatives  or  assignees,  the 
sum  of  money  which  was  paid  therefor,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated. 

4  Stat.  80;  II  id.  387;  R.  S.  2362.  2  Op.  Att.  Gen.  186;  3  id.  92,  240;  .4  id.  277. 
Decisions  Sec.  Int.,  Aug.  17,  1849;  Feb.  26,  1852  (i  Lester's  L.  L.  673);  March  8, 
1852  (l  id.  671)  ;  July  24,  1852  (\  id.  672);  Dec.  19,  1853  (\  id.  673);  Nov.  21,  1857 
(i  id.  675);  Jan.  18,  1859  (i  id.  676);  March  25,  1859  (i  id.  677);  June  25,  1859  (i 
id.  677);  Aug.  9,  1859  (I  id.  675);  July  23,  1864;  Dec.  27,  1870;  Dec.  19,  1873; 
March  3,  1874;  Feb.  8,  1878;  April  15,  1878;  June  3,  1878;  Aug.  5,  1878;  Aug.  12, 
1878;  Aug.  15,  1878  ^5  Copp's  L.  O.  127);  Sept.  5.  1878;  Sept.  23,  1878;  Nov.  20, 
1878;  May  7,  1879;  ^W  25,  1879;  June  26,  1879  (^  Copp's  L.  O.  96);  July  i,  1879 
(6  id.  96);  July  29,  1879  (6  id.  95);  Tan.  8,  1880  (6  id.  192);  Feb.  11,  1880  (7  id.  8). 
Decisions  Sec.  Tre9.s.,  March  11,  183 1  (2  Laws,  Instructions,  and  Opinions,  440); 
April  17,  1832  (2  id.  460);  April  20,  1877  (4  Copp's  L.  O.  1 10).  Decisions  Com.  G. 
L.  O.,  Aug.  31,  1830  (2  Laws,  Instructions,  and  Opinions,  432);  Dec.  20,  1858  (i  Les- 
ter's L.  L.  675);  July  18,  187 1  ;  Sept.  20,  1872;  April  12,  1875;  J^i*-  27,  1876(2 
Copp's  L.  O.  180);  June  7,  1879;-  Sept.  12,  1879.  Cir.  G.  L.  O.,  Aug.  31,  1830  (i 
Lester's  L.  L.  667J;  Sept.  12,  1843  (i  id.  669);  Jan.  12,  1854  (i  id.  670J  ;  Aug.  7, 
1878  (5  Copp's  L.  O.  no);  June  27,  1879;  Au^;.  6,  1880  (7  Copp's  L.  O.  90). 
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Sec.  430.  Where  any  tract  of  land  has  been  erroneously  sold,  as  de- 
scribed in  the  preceding  section,  and  the  money  which  was  paid  for  the 
same  has  been  invested  in  any  stocks  held  in  trust,  or  has  been  paid  into 
the  Treasury  to  the  credit  of  any  trust  fund,  it  is  lawful,  by  the  sale  of 
such  portion  of  the  stocks  as  may  be  necessary  for  the  purpose,  or  out 
of  such  trust  fund,  to  repay  the  purchase-money  to  the  parties  entitled 
thereto, 

1 1  Stat.  388 ;  R.  S.  2363. 

Sec.  431.  In  all  cases  where  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  Secretary  of  the  Interior,  upon  due  proof,  that  innocent 
parties  have  paid  the  fees  and  commissions  and  excess  payments  required 
upon  the  location  of  soldiers*  additional  homestead  claims,  located  under 
section  two  hundred  and  thirty-seven,  which  claims  were  Found  to  be 
fraudulent  and  void  after  location  and  the  entries  or  locations  made 
thereon  canceled,  the  Secretary  of  the  Interior  is  authorized  to  repay  to 
such  innocent  parties  the  fees  and  commissions,  and  excess  payments  paid 
by  them,  upon  the  surrender  of  the  receipts  issued  therefor  by  the 
receivers  of  public  moneys,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  and  shall  be  payable  out  of  the  appropriation  to 
refund  purchase-money  on  lands  erroneously  sold  by  the  United  States. 

21  Stat.  287.     Cir.  G.  L.  O.,  Aug.  6,  1880  (7  Copp's  L.  O.  90). 

Sec.  432.  In  all  cases  where  homestead  or  timber-culture  or  desert-land 
entries  or  other  entries  of  public  lands  have  heretofore  or  shall  hereafter 
be  canceled  for  conflict,  or  where,  from  any  cause,  the  entry  has  been 
erroneously  allowed  and  cannot  be  confirmed,  the  Secretary  of  the  Inte- 
rior shall  cause  to  be  repaid,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  the  person  who  made  such  entry,  his  heirs  or 
assigns,  the  fees  and  commissions,  amount  of  purchase  money,  and 
excesses  paid  upon  the  same  upon  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said  land, 
whenever  such  entry  shall  have  been  duly  canceled  by  the  Commissioner 
of  the  General  Land  Office;  and  in  all  cases  where  parties  have  paid 
double-minimum  price  for  land  which  has  afterwards  been  found  not  to 
be  within  the  limits  of  a  railroad  land  grant,  the  excess  of  one  dollar  and 
twenty-five  cents  per  acre  shall  in  like  manner  be  repaid  to  the  purchaser 
thereof,  or  to  his  heirs  or  assigns. 

21  Stat.  287.     Cir.  G.  L.  O.,  Aug.  6,  1880  (7  Copp's  L.  O.  90). 

Sec.  433.  The  Commis.sioner  of  the  General  Land  Office  shall  make 
all  necessary  rules,  and  issue  all  necessary  instructions,  to  carry  into  effect 
the  foregoing  sections  relating  to  repayments,  and  the  Secretary  of  the 
Interior  shall  draw  his  warrant  on  the  Treasury  for  the  repayment  of  all 
purchase  money,  fees,  commissions  and  excesses,  and  the  same  shall  be 
paid  without  regard  to  the  date  of  the  cancellation  of  the  entries. 

21  Stat.  287.     Cir.  G.  L.  O.,  Aug.  6,  1880  (7  Copp's  L.  O.  90). 
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CHAPTER  XVIII -RESERVATIONS. 


Sec. 

434.  Reservations  in  Florida,  how  sold. 

435.  Sale   of  military   sites  under  general 

laws     prohibited;     proviso     as    to 
Florida- 

436.  Minimum  price,  how  fixed,  when  re- 

servations are  sold. 


Sec. 

437.  Reservations,  how  surveyed. 

438.  Sale  of  buildings  belonging  to  United 

States. 

439.  Sale  of  lands  with  buildings. 


Sec.  434.  All  public  lands  heretofore  reserved  for  military  purposes  in 
the  State  of  Florida,  which,  in  the  opinion  of  the  Secretary  of  War,  are 
no  longer  useful  or  desired  for  such  purposes,  or  so  much  thereof'  as  said 
Secretary  may  designate,  shall  be  placed  under  the  control  of  the  General 
Land  Office,  and  be  disposed  of  and  sold  in  the  same  manner  and  under 
the  same  regulations  as  other  public  lands  of  the  United  States :  Pro- 
vided, That  said  lands  shall  not  be  so  placed  under  the  control  of  the 
General  Land  Office  until  the  opinion  of  the  Secretary  of  War,  giving 
his  consent,  is  communicated  to  the  Secretary  of  the  Interior  in  writing 
and  filed  and  recorded. 

1 1  Stat.  87. 

Sec.  435.  Military  sites  which  are  or  may  become  useless  for  military 
purposes  shall  not  be  subject  to  sale  or  pre-emption  under  any  of  the  laws 
of  the  United  States :  Provided,  That  this  section  shall  not  apply  to  mil- 
itary sites  in  the  State  of  Florida,  the  sale  of  which  is  authorized  by  the 
preceding  section. 

II  Stat.  336. 

Sec.  436.  Whenever  any  reservation  of  public  lands  is  brought  into 
market,  the  Commissioner  of  the  General  Land  Office  shall  fix  a  mini- 
mum price,  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  below 
which  such  lands  shall  not  be  disposed  of. 

13  Sut.  374;  R.  S.  2364. 

Sec.  437.  Whenever  it  becomes  necessary  to  survey  any  Indian  or 
other  reservations,  or  any  lands,  the  same  shall  be  surveyed  under  the 
direction  and  control  of  the  General  Land  Office,  and  as  nearly  as  may 
be  in  conformity  to  the  rules  and  regulations  under  which  other  public 
lands  are  surveyed. 

13  Stat.  41 ;  R.  S.  21 15. 

Sec.  438.  The  Secretary  of  the  Interior  is  authorized  to  cause  all  such 
buildings  belonging  to  the  United  States,  as  have  been,  or  hereafter  shall 
be,  erected  for  the  use  of  their  agents,  teachers,  farmers,  mechanics,  and 
other  persons  employed  amongst  the  Indians,  to  be  sold  whenever  the 
lands  on  which  the  same  are  erected  have  become  the  property  of  the 
United  States,  and  are  no  longer  necessary  for  such  purposes. 

5  Stat.  611;  R.  S.  2122. 

Sec.  439.  The  Secretary  of  the  Interior  is  authorized  to  cause  to  be 
sold,  at  his  discretion,  with  each  of  such  buildings  as  are  mentioned  in 
the  preceding  section,  a  quantity  of  land  not  exceeding  one  section ;  and' 
on  the  payment  of  the  consideration  agreed  for  into  the  Treasury  of  the 
United  States  by  the  purchaser,  the  Secretary  shall  make,  execute,  and 
II 
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deliver  to  the  purchaser  a  title  in  fee-simple  for  such  lands  and  tene- 
ments. 
5  Stat.  6ii;  R.  S.  2123. 

Note. — For  laws  reserving  timber  lands  for  naval  purposes,  sec  Timber  and  Timber 
Culture,  Chapter  IX. 

For  acts  reserving  lands  for  public  parks  and  for  other  purposes,  see  "  Local  and  Tem- 
porary Laws"  relating  to  the  States  and  Territories  in  which  such  reservations  are 
located. 

For  authority  of  President  to  make  reservations  for  public  purposes,  sec  Wilcox  v. 
Jackson,  13  Pet.  498;  U.  S.  7/.  Fitzgerald,  15  id.  407;  U.  S.  v.  Chicago,  7  How.  185; 
U.  S.  V,  Stone,  2  Wall.  525 ;  Wolcott  v,  Des  Moines  Co.,  5  id.^i\  Grisar  v.  Mc- 
Dowell, 6  id,  363. 


CHAPTER  XIX.-EASEMENTS. 


Sec. 
440. 


Navigable     rivers    public    highways. 
Streams  not  navigable,  banks  of. 

441 .  Right  of  way  for  highways  over  public 

lands. 

442.  If  lands  granted  for  right  of  way  are 

not  used,  etc.,  to  revert  to  the  Gov- 
ernment. 

443.  Mineral  locators'  rights  of  possession 

and  enjoyment. 

444.  Right  of  way  in  intersecting  veins  in 

mines. 

445.  What  conditions  of  sale  may  be  made 

by  local  legislature. 

446.  Vested  rights  to  use  of  water  for  min- 

ing, etc. ;  right  of  way  for  canals. 

447.  Patents,  pre-emptions,  and  homesteads 

subject  to  vested  and  accrued  water- 
rights. 

448.  Right    of    way,    materials,    station- 

grounds,  etc.,  granted  to  railroads. 

449.  Rights  of  several   railroads   through 

cafion,  pass,  or  defile.     Crossing  at 
grade.     Wagon  roads,  rights  of. 

Sec.  440.  All  navigable  rivers,  within  the  territory  occupied  by  the 
public  lands,  shall  remain  and  be  deemed  public  highways:  and,  in  all 
cases  where  the  opposite  banks  of  any  streams  not  navigable  belong  to 
different  persons,  the  stream  and  the  bed  thereof  shall  become  common 
to  both. 

I  Stat.  468 ;  2  id,  235 ;  R.  S.  2476. 

Sec.  441.  The  right  of  way  for  the  construction  of  highways  over 
public  lands,  not  reserved  for  public  uses,  is  hereby  granted. 

14  Stat.  253 ;  R.  S.  2477.  Railway  Co.  v,  Gordon,  S.  C.  Mich.,  Oct.  T.,  1879  (7 
Copp^s  L.  O.  158). 

Sec.  442.  If  any  rail  or  plank  road  or  macadamized  turnpike  com- 
pany to  whom  the  right  of  way  or  sites  for  watering  places,  depots 
and  work-shops  over  and  through  the  public  lands  of  the  United  States 
was  granted  by  the  act  of  Congress  approved  August  fourth,  eighteen 


Sec. 

450.  Private  lands  and  possessory  claims, 
how  condemned. 

45 1 .  Profile  of  road  claiming  benefits,  when 
to  be  filed.  Disposal  of  lands  sub- 
ject to  right  of  way.  Forfeiture  of 
right. 

452.  Application  of  this  act. 

453.  Right  to  alter,  amend,  etc. 

454.  Use  of  public  domain  by  tel^;nq>h 
company. 

455.  Use  of  materials  from  public  lands. 

456.  These  rights  not  transferable. 

457.  Government  to  have  priority  in  trans- 
mission of  messages. 

458.  Government  entitled  to  purchase  lines. 

459.  Acceptance  of  obligations  to  be  filed. 

460.  Penalty  for  refusal  ^\^  transmit  dis- 
patches. 

461.  Timber  lands  to  be  patented  subject 
to  accrued  right  of  way  and  water- 
rights. 
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hundred  and  fifty-two,  and   by  the   acts  amendatory  thereto,  shall  at 
any   time  after  its  completion  be  discontinued  or  abandoned  by  saicf 
company  or  companies,  the  grants  made  by  said  acts  shall  cease  and 
determine,  and  the  lands  shall  revert  back  to  the  United  States. 
lo  Stat.  28,  29,  683 ;  12  id.  577.     Decision  Com.  G.  L.  O.,  July  16,  1857- 

Sec.  443.  The  locators  of  all  mining  locations  heretofore  made  or  which 
shall  hereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge,  situated  on 
the  public  domain,  their  heirs  and  assigns,  where  no  adverse  claim  exists  on 
the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  so  long  as  they 
comply  with  the  laws  of  the  United  States,  and  with  State,  territorial, 
and  local  regulations  not  in  conflict  with  the  laws  of  the  United  States 
governing  their  possessory  title,  shall  have  the  exclusive  right  of  posses- 
sion and  enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,  and  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  in  their  course  downward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  locations.  But  their  right  of  possession 
to  such  outside  parts  of  such  veins  or  ledges  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical,  planes  drawn  downward  as  above 
described,  through  the  end  lines  of  their  locations,  so  continued  in  their 
own  direction  that  such  planes  will  intersect  such  exterior  parts  of  such 
veins  or  ledges.  And  nothing  in  this  section  shall  authorize  the  locator 
or  possessor  of  a  vein  or  lode  which  extends  in  its  downward  course 
beyond  thevertical  lines  of  his  claim  to  enter  upon  the  surface  of  a  claim 
owned  or  possessed  by  another. 

17  Stat.  91 ;  19  id.  52;  R.  S.  2322.     (For  authorities  see  sec.  390.) 

Sec.  444.  Where  two  or  more  veins  of  mining  claims  intersect  or 
cross  each  other,  the  owners  of  the  mine  last  located  shall  have  the  right 
of  way  through  the  space  of  intersection  for  the  purposes  of  the  con- 
venient working  of  the  mine. 

17  Stat.  96;  ig  id.  $2;  R.  S.  2336.     (For  authorities  see  sec.  404.) 

Sec.  445.  As  a  condition  of  sale,  in  the  absence  of  necessary  legisla- 
tion by  Congress,  the  local  legislature  of  any  State  or  Territory  may  pro- 
vide rules  for  working  mines,  involving  easements,  drainage,  and  other 
necessary  means  to  their  complete  development;  and  those  conditions 
shall  be  fiiUy  expressed  in  the  patent. 

14  Stat.  252;  ig  id.  $2;  R.  S.  2338. 

Sec.  446.  Whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 
same ;  and  the  right  of  way  for  the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowledged  and  confirmed ;  but  when- 
ever any  person,  in  the  construction  of  any  ditch  or  canal,  injures  or 
damages  the  possession  of  any  settler  on  the  public  domain,  the  party 
committing  such  injury  or  damage  shall  be  liable  to  the  party  injured  for 
such  injury  or  damage. 

14  Stat.  253;  R.  S.  2339.    (For  authorities  see  sec.  422.) 

Sec.  447.  All  patents  granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  water-rights,  or  rights   to 
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ditches  and  reservoirs  used  in  connection  with  such  water-rights,  as  may 
havQ  been  acquired  under  or  recognized  by  the  preceding  section. 
1 6  Stat.  218;  R.  S.  2340.     (For  authorities  see  sec.  423.) 

Sec.  448.  The  right  of  way  through  the  public  lands  of  the  United 
States  is  hereby  granted  to  any  railroad  company  duly  organized  under 
the  laws  of  any  State  or  Territory,  except  the  District  of  Columbia,  or 
by  the  Congress  of  the  United  States,  which  shall  have  filed  with  the 
SecretJiry  of  the  Interior  a  copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  same,  to  the  extent  of  one  hundred 
feet  on  each  side  of  the  central  line  of  said  road ;  also  the  right  to  take, 
from  the  public  lands  adjacent  to  the  line  of  said  road,  material,  earth, 
stone,  and  timber  necessary  for  the  construction  of  said  railroad ;  also 
ground  adjacent  to  such  right  of  way  for  station-buildings,  depots,  ma- 
chine shops,  side-tracks,  turn-outs,  and  water-stations,  not  to  exceed«in 
amount  twenty  acres  for  each  station,  to  the  extent  of  one  station  for 
each  ten  miles  6f  its  road. 

18  Stat.  482.  Railway  Co.  v.  Benity,  5  Saw.,  C.  C.  118.  Railway  Co.  v.  Gould,  21 
Cal.  254;  Doran  v.  Railway  Co.,  24  id.  245.  Decisions  Sec.  Int.,  June  30, 1875  (Copp's 
L.  L.  388);  July  26,  1876;  Sept.  5,  1878;  Sept.  11,  1878;  June  5, 1879;  Nov.  17, 1879 
(6  Copp's  L.  O.  162).  Decisions  Com.  G.  L.  O.,  Oct.  8,  1875;  J*^-  "^"^^  1876;  March 
I,  1876;  May  10,  1877  (4  Copp's  L. O.  91);  Jan.  6,  1879;  Jan.  21,  1879;  Sept.  24, 
1879;  Sept.  29,  1879.  Cir.  G.  L.  O.,  March  9,  1878  (5  Copp's  L.  O.  35);  Nov.  7, 1879 
(6  id.  141). 

Sec.  449.  Any  railroad  company  whose  right  of  way,  or  whose  track 
or  road-bed  upon  such  right  of  way,  passes  through  any  canyon,  pass,  or 
defile,  shall  not  prevent  any  other  railroad  company  from  the  use  and 
occupancy  of  the  said  canyon,  pass,  or  defile,  for  the  purposes  of  its 
road,  in  common  with  the  road  first  located,  or  the  crossing  of  other 
railroads  at  grade.  And  the  location  of  such  right  of  way  through  any 
canyon,  pass  or  defile  shall  not  cause  the  disuse  of  any  wagon  or  other 
public  highway  now  located  therein,  nor  prevent  the  location  through 
the  same  of  any  such  wagon  road  or  highway  where  such  road  or  highway 
may  be  necessary  for  the  public  accommodation :  and  where  any  change 
in  the  location  of  sueh  wagon  rpad  is  necessary  to  permit  the  passage  of 
such  railroad  through  any  canyon,  pass,  or  defile,  said  railroad  company 
shall,  before  entering  upon  the  ground  occupied  by  such  wagon  road, 
cause  the  same  to  be  reconstructed  at  its  own  exp>ense  in  the  most  favor- 
able location,  and  in  as  perfect  a  manner  as  the  original  road  :  Provided ^ 
That  such  expenses  shall  be  equitably  divided  between  any  number  of 
railroad  companies  occupying  and  using  the  same  canyon,  pass,  or  defile. 

18  Stat.  482.  Denver  &  Rio  Grande  R.  R.  Co.  v,  Cafton  City  &  San  Juan  R.  R.  Co., 
9  Otto  463.     Decisions  Sec.  Int.,  Sept.  5,  1878;  Sept.  1 1,  1878. 

Sec.  450.  The  legislature  of  the  proper  Territory  may  provide  for  the 
manner  in  which  private  lands  and  possessory  claims  on  tlie  public  lands 
of  the  United  States  may  be  condemned ;  and  where  such  provision  shall 
not  have  been  made,  such  condemnation  may  be  made  in  accordance 
with  section  three  of  the  act  entitled  **  An  act  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  Missouri  River  to  the  Pacific 
Ocean,  and  to  secure  to  the  Government  the  use  of  the  same  for  postal, 
military,  and  other  purposes,  approved  July  first,  eighteen  hundred  and 
sixty-two,**  approved  July  second,  eighteen  hundred  and  sixty-four. 

13  Stat.  357;  18  id.  482,  483.     Decision  Com.  G.  L.  O.,  Jan.  21,  1879. 

Sec.  451.  Any  railroad  company  desiring  to  secure  the  benefits  of  this 
act,  shall,  within  twelve  months  after  the  location  of  any  section  of 
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twenty  miles  of  its  road,  if  the  same  be  upon   surveyed  lands,  and  if 

upon  unsurveyed  lands,  within  twelve  months  after  the  survey  thereof  by 

the  United  States,  file  with  the  register  of  the  land  office  for  the  district 

where  such- land  is  located  a  profile  of  its  road;  and  upon  approval 

thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted  upon  the 

plats  in  said  office ;  and  thereafter  all  such  lands  over  which  such  right  of 

way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way :  JPro- 

vided^  That  if  any  section  of  said  road  shall  not  be  completed  within  five 

years  after  the  location  of  said  section,  the  rights  herein  granted  shall  be 

forfeited  as  to  any  such  uncompleted  section  of  said  road. 

i8  Stat.  4S3.  Decisions  Sec.  Int.,  Sept.  22,  1877;  Sept.  5,  1878;  Sept.  ii,  1878; 
June  5,  1879.  Decisions  Com.  G.  L.  O.,  July  17,  1875  J  ^^Y  'o,  1877  (4  Copp's  L.  O. 
91) ;  Oct.  I,  1878.  Cir.  G.  L.  O.,  March  9,  1878  (5  Copp's  L.  O.  35) ;  Nov.  7,  1879  (6 
id.  141). 

Sec.  452.  This  act  shall  not  apply  to  any  lands  within  the  limits  of  any 
military,  park,  or  Indian  reservation,  6r  other  lands  specially  reserved 
from  sale,  unless  such  right  of  way  shall  be  provided  for  by  treaty  stipu- 
lation or  by  act  of  Congress  heretofore  passed. 

18  Stat.  483. 

Sec.  453.  Congress  hereby  reserves  the  right  at  any  time  to  alter, 
amend,  or  repeal  this  act,  or  any  part  thereof. 
18  Stat.  483. 

Sec.  454.  Any  telegraph  company  now  organized,  or  which  may  here- 
after be  organized,  under  the  laws  of  any  State,  shall  have  the  right  to 
construct,  maintain,  and  operate  lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and  along  any 
of  the  military  or  post  roads  of  the  United  States  which  have  been  or 
may  hereafter  be  declared  such  by  law,  and  over,  under,  or  across  the 
navigable  streams  or  waters  of  the  United  States ;  but  such  lines  of  tele- 
graph shall  be  so  constructed  and  maintained  as  not  to  obstruct  the  navi- 
gation of  such  streams  and  waters,  or  interfere  with  the  ordinary  travel 
on  such  military  or  post  roads. 

14  Stat.  221 ;  19  id,  232 ;  R.  S.  5263. 

Sec.  455.  Any  telegraph  company  organized  under  the  laws  of  any 
State  shall  have  the  right  to  take  and  use  from  the  public  lands  through 
which  its  lines  of  telegraph  may  pass,  the  necessary  stone,  timber,  and 
other  materials  for  its  posts,  piers,  stations,  and  other  needful  uses  in  the 
construction,  maintenance,  and  operation  of  its  lines  of  telegraph,  and 
may  pre-empt  and  use  such  portion  of  the  unoccupied  public  lands  sub- 
ject to  pre-emption  through  which  their  lines  of  telegraph  may  be  located 
as  may  be  necessary  for  their  stations,  not  exceeding  forty  acres  for  each 
station ;  but  such  stations  shall  not  be  within  fifteen  miles  of  each  other. 

14  Stat.  221 ;  R.  S.  5264. 

Sec.  456.  The  rights  and  privileges  granted  under  the  provisions  of  the 
act  of  July  twenty-four,  eighteen  hundred  and  sixty-six,  entitled  "An  act 
to  aid  in  the  construction  of  telegraph  lines,  and  to  secure  to  the  Govern- 
ment the  use  of  the  same  for  postal,  military,  and  other  purposes,''  or 
under  sections  four  hundred  and  fifty-four  to  four  hundred  and  sixty,  in- 
clusive, shall  not  be  transferred  by  any  company  acting  thereunder  to  any 
other  corporation,  association,  or  person. 

14  Stat.  221 ;  R.  S.  5265.  i 

Sec  457.  Telegrams  between  the  several  Departments  of  the  Govern- 
ment and  their  officers  and  agents,  in  their  transmission  over  the  lines  of 
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any  telegraph  company  to  which  has  been  given  the  right  of  way,  timber, 
or  station  lands  from  the  public  domain,  shall  have  priority  over  all  other 
business,  at  such  rates  as  the  Postmaster-General  shall  annually  fix.  And 
no  part  of  any  appropriation  for  the  several  Departments  of  .the  Govern- 
ment shall  be  paid  to  any  company  which  neglects  or  refuses  to  transmit 
such  telegrams  in  accordance  with  the  provisions  of  this  section. 

14  Stat.  221 ;  IT  id,  287,  366,  367 ;  R.  S.  5266. 

Sec.  458.  The  United  States  may,  for  postal,  military,  or  other  pur- 
poses, purchase  all  the  telegraph  lines,  property,  and  effects  of  any  or  all 
companies  acting  under  the  provisions  of  the  act  of  July  twenty- fourth, 
eighteen  hundred  and  sixty-six,  entitled  "An  act  to  aid  in  the  construc- 
tion of  telegraph  lines,  and  to  secure  to  the  Government  the  use  of  the 
same  for  postal,  military,  and  other  purposes,**  or  under  sections  four 
hundred  and  fifty-four  to  four  hundred  and  sixty,  inclusive,  at  an  appraised 
value,  to  be  ascertained  by  five  qompetent,  disinterested  persons,  two  of 
whom  shall  be  selected  by  the  Postmaster-General  of  the  United  States, 
two  by  the  company  interested,  and  one  by  the  four  so  previously  selected. 

14  Stat.  221  ;   18  id.  250;  R.  S.  5267. 

Sec.  459.  Before  any  telegraph  company  shall  exercise  any  of  the 
powers  or  privileges  conferred  by  law,  such  company  shall  file  their  writ- 
ten acceptance  with  the  Postmaster-General  of  the  restrictions  and  obli- 
gations required  by  law. 

14  Stat.  222 ;  R.  S.  5268. 

Sec.  460.  Whenever  any  telegraph  company,  after  having  filed  its 
written  acceptance  with  the  Postmaster-General  of  the  restrictions  and 
obligations  required  by  the  act  approved  July  twenty-fourth,  eighteen 
hundred  and  sixty-six,  entitled  "An  act  to  aid  In  the  construction  of  tel- 
egraph lines,  and  to  secure  to  the  Government  the  use  of  the  same  for 
postal,  military,  and  other  purposes,**  or  by  sections  four  hundred  and 
fifty-four  to  four  hundred  and  sixty,  inclusive,  shall,  by  its  agents  or  em- 
ployes, refuse  or  neglect  to  transmit  any  such  telegraphic  communications 
as  are  provided  for  by  the  aforesaid  act,  or  by  said  sections,  or  by  the 
provisions  of  section  two  hundred  and  twenty-one  of  the  Revised  Statutes, 
authorizing  the  Secretary  of  War  to  provide  for  taking  meteorological 
observations  at  the  military  stations  and  other  points  of  the  interior  of  the 
continent,  and  for  giving  notice  on  the  northern  lakes  and  sea-board  of 
the  approach  and  force  of  storms,  such  telegraph  company  shall  be  liable 
to  a  penalty  of  not  less  than  one  hundred  dollars,  and  not  nK)re  than  one 
thousand  dollars  for  each  such  yefusal  or  neglect,  to  be  recovered  by  an 
action  or  actions  at  law  in  any  district  court  of  the  United  States. 

17  Stat.  366,  367;  19  id.  232,  252;  R.  S.  5269. 

Sec  461.  All  patents  for  lands  within  the  States  of  California,  Oregon, 
and  Nevada,  and  in  Washington  Territory,  valuable  chiefly  for  timber, 
but  unfit  for  cultivation,  which  may  be  granted  under  the  provisions  of  the 
act  of  Congress  approved  June  third,  eighteen  hundred  and  seventy-eight, 
shall  not  be  held  to  abrogate  the  right  of  way  of  ditch  and  canal  owners 
acquired  under  the  provisions  of  the  act  of  July  twenty-sixth,  eighteen 
hundred  and  sixty-six ;  and  all  such  patents  shall  be  subject  to  any  vested 
and  accrued  water-rights,  or  rights  to  ditches  and  reservoirs  used  in  con- 
nection with  such  water-rights,  as  may  have  been  acquired  under  and  by 
ihe  provisions  of  said  act ;  and  such  rights  shall  be  expressly  reserved  in 
any  patent  issued  under  this  act. 

20  Stat.  89.     (For  authorities,  see  section  423.) 
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CHAPTER  XX-PRIVATE  LAND  CLAIMS. 


462.  Patents  to  issue  for  claims  heretofore 

conBrmed. 

463.  Price  of  surveys,  how  fixed. 

464.  Certificates  of  location  or  scrip  to  is- 

sue in  satisfaction  of  confirmed  pri- 


vate  land  claims  which  cannot  be 
located. 
465.  Issuance  and  location  of  judicial  scrip 
in  lieu  of  confirmed  private   land 
claims. 


Sec.  462.  In  case  of  any  claim  to  land  in  any  State  or  Territory  which 
has  heretofore  been  confirmed  by  law,  and  in  which  no  provision  is  made 
by  the  confirmatory  statute  for  the  issue  of  a  patent,  it  may  be  lawful, 
where  surveys  for  the  land  have  been  or  may  hereafter  be  made,  to  issue 
patents  for  the  claims  so  confirmed,  upon  the  presentation  to  the  Com- 
missioner of  the  General  Land-Office  of  plats  of  survey  thereof,  duly 
approved  by  the  surveyor-general  of  any  State  or  Territory,  if  the  same 
be  found  correct  by  the  Commissioner.  But  such  patents  shall  only 
operate  as  a  relinquishment  of  title  on  the  part  of  the  United  States,  and 
shall  in  no  manner  interfere  with  any  valid  adverse  right  to  the  same  land, 
nor  be  construed  to  preclude  a  legal  investigation  and  decision  by  the 
proper  judicial  tribunal  between  adverse  claimants  to  the  same  land. 

10  Stat.  599;  R.  S.  2447.  Villalobos  v.  U.  S.,  10  How.  541 ;  Stanford  v,  Taylor,  18  id, 
409;  Ledoux  V.  Black  etaL^  18  id.  473 ;  U.  S.  v,  Fossat,  20  id.  413  ;  U.  S.  v.  Fossat,  21  id, 
445;  Castro  V.  Hendricks,  23  id.  438 ;  Ballancez'.  Forsyth,  24  td.  183 ;  Greer  v.  Mezes, 
24  id.  268;  Carondelet  v.  St.  Louis,  i  Black  179;  Maguire  v.  Tyler  ^/ a/.,  i  id.  195; 
U.  S.  V.  Covilland,  i  id.  339 ;  U.  S.  v.  Sepulveda,  i  Wall.  104;  U.  S.  v.  Halleck,  i  Id, 
439;  U.  S.  V.  Vallejo,  i  id.  658;  U.  S.  v.  Estudillo,  i  id.  710;  U.  S.  v-  Billings,  2  id, 
444;  Sutter's  case,  2  id.  562;  U.  S.  v.  Pacheco,  2  id.  587;  Fossat  case,  2  id.  649;  De- 
hon  V,  Bemal,  3  id.  774;  U.  S.  v,  Armijo,  5  id.  444;  Higueras  v.  U.  S.,  5  id.  827  ;  Al- 
▼iso  V.  U.  S.,  8  id.  337;  Maguire  v.  Tyler,  8  id.  650;  Lynch  v.  Bernal,  9  i</.  315; 
Henshaw  v.  Bissell,  18  id,  255 ;  Shepley  et  al.  v.  Cowan  et  al.y  i  Otto  330;  Miller  ei  al. 
V.  Dale  et  al.y  2  id.  473;  Tameling  v.  U.  S.  F.  &  E.  Co.,  3  id.  644;  Van  Reynegan  v, 
Bolton,  5  «</.  33  ;  U.  S.  v.  Throckmorton,  8  id.  61 ;  Snyder  v.  Sickles,  8  id.  203.  U.  S. 
V.  Garcia,  I  Saw.,  C.  C.  383;  Leroy  v.  Jamison,  3  id.  369;  U.  S.  v.  Flint,  4  id.  42 ;  U. 
S.  V,  Castro,  5  id.  625.  9  Op.  Att.  Gen.  397;  I2  id.  116,  250;  14  id.  74,  624.  Whit- 
ney V.  Nelson,  33  Wis.  365 ;  Board  of  Com'rs  v.  Central,  etc.,  Co.,  2  Colo.  628 ;  Water- 
man V.  Smith,  13  Cal.  373;  Moore  v.  Wilkerson,  13  id.  478;  Boggs  v.  Merced  Mg.  Co., 
14  id,  279;  Yount  v.  Howell,  14  id.  465;  Mott  v.  Smith,  16  id.  534;  Johnson  v.  Van 
Dyke,  20  id.  225 ;  Mahoney  v.  Van  Winkle,  21  id.  552;  Thornton  v.  Mahoney,  24  id. 
569;  McGarrahan  v.  Maxwell,  27  id.  75;  Tread  way  v.  Semple,  28  id.  652;  Seal  v. 
Ford,  29  id.  104 ;  Mahoney  v.  Van  Winkle,  33  id.  448;  Morrill  v.  Chapman,  35  id,  85 ; 
Bem^l  V.  L)mch,  36  id,  135;  Piper  v.  True,  36  id.  606;  San  Josi  v.  Uridias,  37  id, 
339 ;  Moore  v.  Massini,  37  id.  432 ;  Yates  v.  Smith,  38  id.^6o;  Sabichi  v.  Aguilar,  43 
td,  285 ;  Miller  v.  Dale,  44  id.  562 ;  Chiplcy  v.  Farns,  45  id.  527 ;  San  Diego  v.  Alli- 
son, 46  id.  163;  Cassidy  v.  Carr,  48  id.  339;  Morris  v.  De  Celis,  51  id.  55;  Cabunne  v. 
Lindell,  12  Mo.  184;  McGill  v.  Somers,  15  id.  80;  St.  Louts  z/.  Tonly,  21  id.  243; 
Schultz  V.  Lindell,  24  id.  567 ;  Maguire  v.  Tyler,  25  id.  484 ;  City  of  Carondelet  v. 
City  of  St.  Louis,  29  id.  527  ;  Maguire  v.  Tyler,  30  id.  202;  McCune  v.  O' Fallon,  32 
id.  13;  Mitchell  v,  Handfield,  33  id.  431;  Robins  v.  Eckler,  36  id.  494;  Vasquez  w. 
Ewing,  42  id.  247 ;  Elasgon  v.  Lindell,  50  id.  60 ;  Metroyer  v.  Larenandiere,  0  Rob. 
(La.)  139;  Beatty  v.  Michon,  9  La.  Ann.,  102.  Decisions  Sec.  Int.,  Feb.  23, 1859  (^ 
Lester's  L.  L.  647)',  April  27,  1859  (i  id.  649);  July  23,  1859  (i  id.  650);  Tuly  30, 
1859  (I  id.  652);  Aug.  10,  1859  (i  id.  654);  Sept.  i,  1859  (i  id.  057);  Sept.  6,  1871); 
July  31,  1871  (Copp's  L.  L.  529);  Jan.  6,  1872  (id.  532);  Feb.  21,  1872  (id.  548); 
March  15,  1872  (id.  559);  Sept.  2,  1872  (id.  567);  March  21,  1873;  May  21,  1873 
(Copp's  L.  L.  567) ;  July  23,  1873  ('^-  559)  *»  Fe^-  *«♦  '^74  (*'^'  ^7)  J  March  17,  1874 ; 
June  18,  1874  (Copp's  L.  L.  573);  July  15,  1874  (ft/.  577);  Aug.  15, 1874;  Dec.  5, 
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1874  (Copp's  L.  L.  611) ;  June  I,  1875  (2  Copp's  L.  O.  53) ;  Feb.  4,  1876  (2  id.  182) ; 
April  22,  1876  (3  id,  23);  Aug.  8,  1876  (3  id.  98);  Aug,  17,  1876  (3  id.  90);  March 
16,  1877  (4  id.  4V,  July  II,  1878;  Aug.  9,  1878;  Oct.  24,  1878;  Dec.  19,  1878; 
March  11,  1879;  May  17,  1879;  May  21,  1879;  May  28,  1879;  June  9, 1879;' April 
20,  1880  (7  Copp*s  L.  O.  70);  May  17,  1880  (7  id.  40).  Decisions  Com.  G.  L.  O., 
Aug.  18,  i860;  Feb.  10,  1868;  Nov.  13,  1868;  Dec.  14,  1870 ;  May  20,  1871  ;  Aug. 
23,  1871  ;  July  9,  1872;  Aug.  13,  1872;  Nov.  25,  1873;  Nov.  3,  1874;  Sept.  18.  1874 
(Copp's  L.  L.  590) ;  Feb,  12,  1875  (2  Copp's  L.  O.  loi);  March  20,  1875  (2  id.  12) ; 
July  19,  1875  (2  id.  52);  Sept.  18,  1875  (^  *^-  "9);  Sept.  24,  1875  (^  id.  135)  *,  May 
I3»  1876;  June  27,  1877;  Feb.  21,  1878;  April  13,  1878;  Sept.  18,  1878;  Nov.  11, 
1878;  Nov.  16,1878;  March  21,  1879  (^  Copp's  L.  O.  78);  March  27,  1879  (6  m/. 
127);  July  14,  1879  (6  id.  78). 

Sec.  463.  The  Commissioner  of  the  General  Land-Office  has  power, 
and  it  shall  be  his  duty,  to  fix  the  prices  per  mile  for  public  surveys,  which 
shall  in  no  case  exceed  the  maximum  established  by  law ;  and,  under 
instructions  to  be  prepared  by  the  Commissioner,  an  accurate  account 
shall  be  kept  by  each  surveyor-general  of  the  cost  of  surveying  and  plat- 
ting private  land  claims,  to  be  reported  to  the  General  Land-Office,  with 
the  map"  of  such  claim,  and  patents  shall  not  issue  for  any  such  private 
claim  until  the  cost  of  survey  and  platting  has  been  paid  into  the  Treasury 
by  the  claimant. 

12  Stat.  409;  18  u/.  304;  R.  S.  2400.     (For  authorities  see  Sec.  112). 

Sec.  464.  Where  any  private  land  claim  was  confirmed  by  Congress 
prior  to  June  second,  eighteen  hundred  and  fifty-eight,  and  the  same,  in 
whole  or  in  part,  has  not  been  located  or  satisfied,  either  for  want  of  a 
specific  location  prior  to  such  confirmation,  or  for  any  reason  whatsoever, 
other  than  a  discovery  of  fraud  in  such  claim  subsequent  to  such  con- 
firmation, it  shall  be  the  duty  of  the  surveyor-general  of  the  district  in 
which  such  claim  was  situated,  upon  satisfactory  proof  that  such  claim  has 
been  so  confirmed,  and  that  the  same,  in  whole  or  in  part,  remains  unsat- 
isfied, to  issue  to  the  claimant,  or  his  legal  representatives,  certificates  of 
location  for  a  quantity  of  land  equal  to  that  so  confirmed  and  unsatisfied, 
which  certificates  of  location  or  scrip  shall  be  subdivided  according  to  the 
request  of  the  confirmee  or  confirmees,  and,  as  nearly  as  practicable,  in 
conformity  with  the  legal  divisions  and  subdivisions  of  the  public  lands  of 
the  United  States,  and  shall  be  assignable  by  deed  or  instrument  of  writing, 
according  to  the  form  and  pursuant  to  regulations  prescribed  by  the  Com- 
missioner of  the  General  Land-Office,  so  as  to  vest  the  assignee  with  all  the 
rights  of  the  original  owners  of  the  scrip,  including  the  right  to  locate 
the  same  in  his  own  name  upon  any  of  the  public  lands  of  the  United 
States  subject  to  sale  at  private  entry,  at  a  price  not  exceeding  one  dollar 
and  twenty-five  cents  per  acre,  and  shall  be  received  from  actual  settlers 
only  in  payment  of  pre-emption  claims  or  in  commutation  of  homestead 
claims,  in  the  same  manner  and  to  the  same  extent  as  is  now  authorized 
by  law  in  the  case  of  military  bounty-land  warrants. 

II  Stat.  294,  295;  20  id.  274,  275.     (For  authorities  see  Sec.  341.) 

Sec.  465.  Whenever,  in  cases  prosecuted  under  the  acts  of  Congress  of 
June  twenty-second,  eighteen  hundred  and  sixty,  March  second,  eighteen 
hundred  and  sixty-seven,  and  the  first  section  of  the  act  of  June  tenth, 
eighteen  hundred  and  seventy-two,  providing  for  the  adjustment  of  pri- 
vate land  claims  in  the  States  of  Florida,  Louisiana  and  Missouri,  the 
validity  of  the  claim,  has  been,  or  shall  be  hereafter,  recognized  by  the 
Supreme  Court  of  the  United  States,  and  the  court  has  decreed  that  the 
plaintiff  or  plaintiffs  is  or  are  entitled  to  enter  a  certain  number  of  acres 
upon  the  public  lands  of  the  United  States,  subject  to  private  entry  at 
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one  dollar  and  twenty-five  cents  per  acre,  or  to  receive  certificate  of  loca- 
tion for  as  much  of  the  land,  the  title  to  which  has  been  established,  as 
has  been  disposed  of  by  the  United  States,  certificate  of  location  shall  be 
issued  by  the  Commissioner  of  the  General  Land  Office,  attested  by  the 
seal  of  said  office,  to  be  located  as  provided  for  in  the  sixth  section  of  the 
aforesaid  act  of  Congress  of  June  twenty-second,  eighteen  hundred  and 
sixty,  or  applied  according  to  the  provisions  of  this  section ;  and  said 
certificate  of  location  or  scrip  shall  be  subdivided  according  to  the 
request  of  the  confirmee  or  confirmees,  and,  as  nearly  as  practicable,  in 
conformity  with  the  legal  divisions  and  subdivisions  of  the  public  lands  of 
the  United  States,  and  shall  be,  and  are  hereby  declared  to  be,  assignable 
by  deed  or  instrument  of  writing,  according  to  the  form  and  pursuant  to 
regulations  prescribed  by  the  Commissioner  of  the  General  Land  Office, 
so  as  to  vest  the  assignee  with  all  the  rights  of  the  original  owners  of  the 
scrip,  including  the  right  to  locate  the  scrip  in  his  own  name ;  such  scrip 
shall  be  received  from  actual  settlers  pnly  in  payment  of  pre-emption 
claims  or  in  commutation  of  homestead  claims,  in  the  same  manner  and 
to  the  same  extent  as  is  now  authorized  by  law  in  the  case  of  military 
bounty-land  warrants. 

12  Stat.  85,  86;  20  id,  274,  275.     (For  authorities  see  Sec.  342.) 

Note. — For  acts  providing  for  the  adjustment  of  private  land  claims  in  the  different 
States  and  Territories,  see  "  Local  and  Temporary  Laws,"  under  the  caption  of  each 
State  and  Territory. 


CHAPTER  XXI-MISCELLANEOUS  PROVISIONS. 


466.  Cases  of  suspended  entries  of  pi^blic 

lands  and   suspended    pre-emption 
claims. 

467.  Adjudications  under  above,  how  ap- 

proved. 

468.  Report  of  adjudications  under   pre- 

ceding sections. 

469.  Decisions  to  be  arranged  into  classes. 

470.  Patents  to  issue  for  lands  in  the  first 

class,  and  lands  in  the  second  class 
to  revert  to  the  United  States. 

471.  Commissioner  to   order  into  market 

lands  of  second  class. 

472.  Patents    surrendered    and   new  ones 

issued  in  certain  cases. 

473.  Extent  of  foregoing  provisions. 

474.  Copies  of  records,  etc.,  to  be  certified. 

475.  Exemplifications  valid  without  names 
-  of  officers  signing  and  countersign- 
ing. 

476.  Lands  of  United  States,  by  whatsoever 

title  acquired,  not  to  be  occupied, 
possessed,  or  settled,  but  with  con- 
sent of  United  States. 
Titles  of  intruders  forfeited. 


Sec. 

476.  (Continued.) 

President  authorized  to  remove  in- 
truders. 

Mode  of  removal. 

Marshal,  etc.,  authorized  under  in- 
structions from  the  President  to  oust 
intniders. 

477.  Forging,    counterfeiting,    or   passing 

military  bounty -land  warrants. 

478.  Authentication  of  foreign  records  re- 

lating to  lands. 

479.  Perjury  in  oath^  used  in  land  offices. 

480.  Forgery  of  letters  patent. 

481.  Forgery  of  bid,  public  record,  etc. 

482.  Forging  deed,  power  of  attorney,  etc. 

483.  Having  forged  papers  in  possession. 

484.  Dispossessed    occupants  of  land    to 

have  remedies  in  certain  cases. 

485.  Connection  of  other    railroads  with 

Union  Pacific,  etc. 

486.  Inter-state  communication. 

487.  Compensation  of  directors,  etc.,  ap- 

pointed by  the  United  States.     Pat- 
ents for  lands,  when  withheld. 


Sec.  466.  The  Commissioner  of  the  General  Land-Office  is  authorized 
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to  decide  upon  principles  of  equity  and  justice,  as  recognized  in  courts  of 
equity,  and  in  accordance  with  regulations  to  be  settled  by  the  Secretary 
of  the  Interior,  the  Attorney-General,  and  the  Commissioner,  conjointly, 
consistently  with  such  principles,  all  cases  .of  suspended  entries  of  public 
lands  and  of  suspended  pre-emption  land  claims,  and  to  adjudge  in  what 
cases  patents  shall  issue  upon  the  same. 

9  Stat '5 1 ;  10  id.  258;  ii  id.  -22;  18  ti/.  50;  19  id,  244;  R.  S.  2450.  14  Op.  Att. 
Gen.  636,  645.  Decisions  Sec.  Int.,  Dec.  27  (i  Lester's  L.  L.  484);  May  12,  1859  (i 
id.  486);  May  26,  1859  (i  id.  488);  Aug.  12,  1859  (i  id.  487);  Oct.  6, 1859  (l  id.  490); 
Dec.  2,  1859  (i  id.  49O;  May  19,  1871  (Copp's  L.  L.  753) ;'  Nov.  3,  1871  (id.  755); 
Nov.  13,  1872  {id.  755);  March  31,  1873  {id.  7.55);  April  11,  1876  (3  Copp's  L.  O. 
19);  June  27,  1878  (5  id.  loi);  Dec.  5,  1878  (5  id.  146);  May  28,  1880  (7  id,  91). 
Decision  Com.  G.  L.  O.,  Sept.  3,  1878  (5  Copp  s  L.  O.  117).  Rules  and  Regulations, 
Oct.  3,  1846  (i  Lester's  L.  L.  482) ;  March  13,  1847  (i  ^*  483) ;  March  16,  1854  (i  u/. 
484);  April  25,  1877  (G.  L.  O.  Rep.  1877,  P-  ^oo)* 

Sec.  467.  Every  such  adjudication  shall  be  approved  by  the  Secretary 
of  the  Interior  and  the  Attorney-General,  acting  as  a  board ;  and  shall 
operate  only  to  divest  the  United  States  of  the  title  of  the  lands  embraced 
thereby,  without  prejudice  to  the  rights  of  conflicting  claimants. 

9  Stat.  51 ;  19  id.  244;  R.  S.  2451.  14  Op.  Att.  Gen.  636, 645.  Decisions  Sec.  Int., 
Aug.  12,  1859  (i  Lester's  L.  L.  487);  June  27,  1878  (5  Copp's  L.  O.  loi).  Rules  and 
Regulations,  Oct.  3,  1846  (i  Lester's  L.  L.  482) ;  April  25,  1877,  (G.  L.  O.  Rep.  1877, 
p.  ICX)). 

Sec.  468.  The  Commissioner  is  directed  to  report  to  Congress  at  the 
first  session  after  any  such  adjudications  have  been  made,  a  list  of  the  same 
under  the  classes  prescribed  by  law,  with  a  statement  of  the  principles 
upon  which  each  class  was  determined. 

9  Stat.  51;  R.  S.  2452. 

Sec.  469.  The  Commissioner  shall  arrange  his  decisions  into  two 
classes;  the  first  class  to  embrace  all  such  cases  of  equity  as  may  be  finally 
confirmed  by  the  board,  and  the  second  class  to  embrace  all  such  cases  as 
the  board  reject  and  decide  to  be  invalid. 

9  Stat.  51 ;  R.  S.  2453.  Rules  and  Regulations,  Oct.  3,  1846  (i  Lester's  L.  L.  482); 
April  25,  1877  (G.  L.  O.  Rep.  i877,.p.  100). 

Sec.  470.  For  all  lands  covered  hy  claims  which  are  placed  in  the  first 
class,  patents  shall  issue  to  the  claimants;  and  all  lands  embraced  by 
claims  placed  in  the  second  class  shall  ipso  facto  revert  to,  and  become 
part  of,  the  public  domain. 

9  Stat.  51 ;  R.  S.  2454. 

Sec.  471.  It  may  be  lawful  for  the  Commissioner  of  the  General  Land 
Office  to  order  into  market,  after  due  notice,  without  the  formality  and 
expense  of  a  proclamation  of  the  President,  all  lands  of  the  second  class, 
though  heretofore  unproclaimed  and  unoffered,  and  such  other  isolated  or 
disconnected  tracts  or  parcels  of  unoffered  lands  which,  in  his  judgment, 
it  would  be  proper  to  expose  to  sale  in  like  manner.  But  public  notice 
of  at  least  thirty  days  shall  be  given  by  the  land  officers  of  the  district  in 
which  such  lands  may  be  situated,  pursuant  to  the  directions  of  the  Com- 
missioner. 

9  Stat.  51 ;  R.  S.  2455.     14  Op.  Att.  Gen.  636. 

Sec.  472.  Where  patents  have  been  already  issued  on  entries  which  are 
confirmed  by  the  officers  who  are  constituted  the  board  of  adjudication, 
the  Commissioner  of  the  General  Land-Office,  upon  the  canceling  of  the 
outstanding  patent,  is  authorized  to  issue  a  new  patent,  on  such  coftfirma- 
tion,  to  the  person  who  made  the  entry,  his  heirs  or  assigns. 

10  Stat.  258;  R.  S.  2456. 
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Sec.  473.  The  preceding  provisions  from  section  four  hundred  and 
sixty-six  to  section  four  hundred  and  seventy-two,  inclusive,  shall  be 
applicable  to  all  cases  of  suspended  entries  and  locations,  which  have 
arisen  in  the  General  Land-Office  since  the  twenty-sixth  day  of  June, 
eighteen  hundred  and  fifty-six,  as  well  as  to  all  cases  of  a  similar  kind 
which  may  hereafter  occur,  embracing  as  well  locations  under  bounty- 
land  warrants  as  ordinary  entries  or  sales,  including  homestead  entries 
and  pre-emption  locations  or  cases ;  where  the  law  has  been  substantially 
complied  with,  and  the  error  or  informality  arose  from  ignorance,  acci- 
dent, or  mistake  which  is  satisfactorily  explained ;  and  where  the  rights 
of  n«<^ther  claimant  or  pre-emptor  are  prejudiced,  or  where  there  is  no 
adverse  claim. 

II  Stat.  22;  R.  S.  2457. 

Sec.  474.  The  Commissioner  of  the  General  Land-Office  shall  cause 
to  be  prepared,  and  shall  certify,  under  the  seal  of  the  office,  such  .copies 
of  records,  books  and  papers  on  file  in  his  office,  as  may  be  applied  for, 
to  be  used  in  evidence  in  courts  of  justice.  All  exemplifications  of  pat- 
ents, or  papers  on  file  or  of  record  in  the  General  Land-Office,  which 
may  be  required  by  parties  interested,  shall  be  furnished  by  the  Commis- 
sioner upon  the  payment  by  such  parties  at  the  rate  of  fifteen  cents  per 
hundred  words,  and  two  dollars  for  copies  of  township  plats  or  diagrams, 
with  an  additional  sum  of  one  dollar  for  the  Commissioner's  certificate  of 
verification  with  the  General  Land-Office  seal ;  and  one  of  the  employees 
of  the  office  shall  be  designated  by  the  Commissioner  as  the  receiving 
clerk,  and  the  amount  so  received  shall,  under  the  direction  of  the  Com- 
missioner, be  paid  into  the  Treasury ;  but  fees  shall  not  be  demanded  for 
such  authenticated  copies  as  may  be  required  by  the  officers  of  any  branch 
of  the  Government,  nor  for  such  unverified  copies  as  the  Commissioner 
in  his  discretion  may  deem  proper  to  furnish. 

5  Stat.  Ill ;  13  »V/.  375  ;  R.  S.  461,  891,  2469.  Polk  v.  Wendell,  5  Wheat.  293;  Gait 
If.  Galloway,  4  Pet.  331.  Lacy  p.  Davis,  4  Mich.  140;  Gilman  v.  Riopelle,  18  i^.  144; 
Clark  V.  Hill,  19  id,  354;  Boyce  v.  Slambaugh,  34  iW.  348;  Bovee  v.  McLean,  24  Wis. 
225 ;  Ansley  v,  Peterson,  30  /</.  653 ;  McLean  v,  Bovee,  35  id.  27 ;  Kelley  v.  Wal- 
lace, 14  Minn.  236;  Washburn  t^.  Mendenhall,  21  /</.  332 ;  Harris  v.  Doe,  4  Blackf. 
(Ind.)  369;  Bowser  v.  Warren,  4  «</.  522;  Lane  v.  Bommelman,  17  Ills.  95;  Sawyer 
V.  Cox,  63  id.  130.     Cir.  G.  L.  O.,  July  20,  1875  (Copp's  L.  L.  824). 

Sec  475.  Literal  exemplifications  of  any  records  which  have  been  or 
may  be  granted  in  virtue  of  the  preceding  section  shall  be  deemed  of  the 
same  validity  in  all  proceedings,  whether  at  law  or  in  equity,  wherein 
such  exemplifications  are  adduced  in  evidence,  as  if  the  names  of  the  offi- 
cers signing  and  countersigning  the  same  had  been  fully  inserted  in  such 
record. 

5  Stat.  627;  R.  S.  891,  2470.     Ci.-.  G.  L.  O.,  July  20,  1875  (Copp's  L.  L.  824). 

SEa  476.  If  any  person  or  persons  shall  take  possession  of,  or  make  a 
settlement  on  any  lands  ceded  or  secured  to  the  United  States,  by  any 
treaty  made  with  a  foreign  nation,  or  by  a  cession  from  any  State  to  the 
United  States,  which  lands  shall  not  have  been  previously  sold,  ceded,  or 
leased  by  the  United  States,  or  the  claim  to  which  lands,  by  such  person 
or  persons,  shall  not  have  been  previously  recognized  and  confirmed  by 
the  United  States :  or  if  any  person  or  persons  shall  cause  such  lands  to 
be  thus  occupied,  taken  possession  of,  or  settled  :  or  shall  survev,  or  at- 
tempt to  survey,  or  cause  to  be  surveyed,  any  such  lands ;  or  designate 
any  boundaries  thereon,  by  marking  trees,  or  otherwise,  until  thereto  duly 
authorized  by  law ;  such  offender  or  offenders,  shall  forfeit  all  his  or  their 
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right,  title,  and  claim,  if  any  he  hath,  or  they  have,  of  whatsoever  nature 
or  kind  the  same  shall  or  may  be,  to  the  lands  aforesaid,  which  he  or  they 
shall  have  taken  possession  of,  or  settled,  or  caused  to  be  occupied, 
taken  possession  of,  or  settled,  or  which  he  or  they  shall  have  sur- 
veyed, or  attempt  to  survey,  or  cause  to  be  surveyed,  or  the  bound- 
aries thereof  he  or  they  shall  have  designated,  or  cause  to  be  designated, 
by  marking  trees  or  otherwise.  And  it  shall  moreover  be  lawful  for  the 
President  of  the  United  States  to  direct  the  marshal,  or  officer  acting  as 
marshal,  in  the  manner  hereinafter  directed,  and  also  to  take  such  other 
measures,  and  to  employ  such  military  force  as  he  may  judge  necessary 
and  proper,  to  remove  from  lands  ceded,  or  secured  to  the  United  ^ates, 
by  treaty,  or  cession  as  aforesaid,  any  person  or  persons  who  shall  here- 
after take  possession  of  the  same,  or  make,  or  attempt  to  make,  a  settle- 
ment thereon,  until  thereunto  authorized  by  law.  And  every  right,  title, 
or  claim,  forfeited  under  this  act  shall  be  taken  and  deemed  to  be  vested 
in  the  United  States,  without  any  other  or  further  proceedings ;  and  it 
shall  be  lawful  for  the  proper  marshal,  or  officer  acting  as  marshal,  under 
such  instructions  as  may  for  that  purpose  be  given  by  the  President  of  the 
United  States,  to  remove  from  such  lands  any  and  every  person  or  persons 
who  shall  be  found  on  the  same. 

2  Stat.  445,  480;  4  id,  665.  Dupas  v.  Wassell,  I  Dillon,  C.  C.  213.  i  Op.  Att.  Gen. 
164,  180.  471,  475,  703;  2  id.  575;  3  id.  255,  566;  7  id.  535;  10  id.  71,  184.  Wood 
V.  Railway  Co.,  11  Kansas  323;  Boston  v.  Dodge,  i  Blackf.  (Ind.)  18;  McKiernan  v. 
Hesse,  51  Cal.  594;  Duncan  v.  Hall,  9  Ala.  128;  Floyd  v.  Ricks,  14  Ark.  286.  , 

Sec.  477.  Every  person  who  falsely  makes,  alters,  forges,  or  counter- 
feits any  military  bounty-land  warrant,  or  military  boupty-land  warrant 
certificate,  issued  or  purporting  to  have  been  issued  by  the  Commissioner 
of  Pensions  under  any  act  of  Congress,  or  any  certificate  of  location  of 
any  military  bounty-land  warrant,  or  any  duplicate  thereof,  or  military 
bounty-land  warrant  certificate  upon  any  of  the  lands  of  the  United 
States,  or  any  certificate  of  the  purchase  of  any  of  the  lands  of  the  United 
States,  or  any  duplicate  certificate  of  the  purchase  of  any  of  the  lands  of 
the  United  States,  or  any  receipt  for  the  purchase  money  of  any  of  the 
lands  of  the  United  States,  or  any  duplicate  receipt  for  the  purchase 
money  of  any  lands  of  the  United  States,  issued  'or  purporting  to  have 
been  issued  by  the  register  and  receiver  at  any  land  office  of  the  United 
States,  or  by  either  of  them,  or  who  passes,  utters,  or  publishes  as  true 
any  false,  forged,  or  counterfeited  military  bounty-land  warrant,  military 
bounty-land  warrant  certificate,  certificate  of  location,  or  duplicate  cer- 
tificate of  location,  certificate  of  purchase,  duplicate  certificate  of  pur- 
chase, receipt  or  duplicate  receipt,  for  the  purchase  money  of  any  of  the 
lands  of  the  United  States,  knowing  the  same  to  be  false  or  forged,  shall 
be  imprisoned  at  hard  labor  not  less  than  three  years  nor  more  than  ten 
years. 

II  Stat.  381;  R.  S.  5420. 

Sec.  478.  It  may  and  shall  be  lawful  for  the  keepers  or  persons  having 
the  custody  of  laws,  judgments,  orders,  decrees,  journals,  correspondence, 
or  other  public  documents  of  any  foreign  government  or  its  agents,  relat- 
ing to  the  title  to  lands  claimed  by  or  under  the  United  States,  on  the 
application  of  one  of  the  head  of  one  of  the  Departments,  the  Solicitor 
of  the  Treasury,  or  the  Commissioner  of.  the  General  Land-Officie,  to 
authenticate  the  same  under  his  hand  and  seal,  and  certify  the  same  to  be 
correct  and  true  copies  of  such  laws,  judgments,  orders,  decrees,  journals, 
correspondence,  or  other  public  documents;  and  when  the  same  shall  be 
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certified  by  an  American  minister  or  consul  under  his  hand  and  seal  of 
ofEce,  or  by  a  judge  of  one  of  the  United  Stat^  courts  under  his  hand 
and  seal,  to  be  true  copies  of  the  originals,  the  same  shall  be  sealed  up  by 
him  and  retomeji  to  the  Solicitor  of  the  Treasury,  who  shall  file  the  same 
in  his  ofEce,  and  cause  it  to  be  recorded  in  a  book  to  be  kept  for  that 
purpose.  A  copy  of  said  laws,  judgments,  orders,  decrees,  journals," cor- 
respondence, or  other  public  documents  so  filed,  or  of  the  same  so 
recorded  in  said  book,  may  be  read  in  evidence  in  all  courts,  where  the 
title  to  land  claimed  by  or  under  the  United  States  may  come  into  ques- 
tion, equally  with  the  originals  thereof. 

9  Stat.  350,  351.  U.  S.  V.  Delespine's  Heirs,  12  Pet.  654;  U.  S.  v.  Wiggins,  14  id, 
334;  U.  S.  V.  Rodman,  15  id,  130;  U.  S.  v.  Delespine's  Heirs,  15  id,  226;  U.  S.  v, 
Brewart,  16  id.  143;  U.  S.  v.  Acosta',  I  How.  24;  U.  S.  v.  Le  Blanc,  12  id.  435;  U.  S. 
V.  Peralta,  19  id.  343.     Gregory  v.  McPherson,  13  Cal.  562 ;  People  v,  Kelly,  38  id. 

145. 

Sec.  479.  In  all  cases  where  any  oath,  affirmation,  or  affidavit  shall  be 
made  or  taken  before  any  register  or  receiver,  or  either  or  both  of  them, 
of  any  local  land  office  in  the  United  States  or  any  Territory  thereof,  or 
•  where  any  oath,  affirmation,  or  affidavit,  shall  bd  made  or  taken  before, 
any  person  authorized  by  the  laws  of  any  State  or  Territory  of  the 
United  States  to  administer  oaths. or  affirmations,  or  take  affidavits,  and 
such  oaths,  affirmations,  or  affidavits  are  made,  used,  or  filed  in  any  of 
said  local  land  offices,  or  in  the  General  Land  Office,  as  well  in  cases 
arising  under  any  or  either  of  the  orders,  regulations,  or  instructions, 
concerning  any  of  the  public  lands  of  the  United  States,  issued  by  the 
Commissioner  of  the  General  Land-Office,  or  other  proper  officer  of  the 
Government  of  the  United  States,  as  under  the  laws  of  the  United  States, 
in  any  wise  relating  to  or  effecting  any  right,  claim,  or  title,  or  any  con- 
test therefor,  to  any  of  the  public  lands  of  the  United  States,  and  any 
person  or  persons  shall,  taking  such  oath,  affirmation  or  affidavit,  know- 
ingly, wilfully,  or  corruptly  swear  or  affirm  falsely,  the  same  shall  be 
deemed  and  taken  to  be  perjury,  and  the  person  or  persons  guilty  thereof 
shall,  upon  conviction,  be  liable  to  the  punishment  prescribed  for  that 
offence  by  the  laws  of  the  United  States. 

II  Stat.  250,  251.  People  v.  Kelly,  38  Cal.  145  ;  Barrell  v.  How,  48  id.  223;  Ains- 
worth  V.  Miller,  20  Kansas,  220. 

Sec.  480.  Every  person  who  falsely  makes,  forges,  counterfeits,  or 
alters  any  letters-patent  granted,  or  purporting  to  have  been  granted  by 
the  President  of  the  United  States ;  or  who  passes,  utters,  or  publishes, 
or  attempts  to  pass,  utter,  or  publish  as  genuine,  any  such  forged,  coun- 
terfeited, or  falsely  altered  letters-patent,  knowing  the  same  to  be  forged, 
counterfeited,  or  falsely  altered,  shall  be  punished  by  a  fine  of  not  more 
than  five  thousand  dollars,  and  by  imprisonment  at  hard  labor  not  more 
than  ten  years. 

4  Stat.  119;  R.  S.  5416. 

Sec.  481.  Every  person  who  falsely  makes,  alters,  forges,  or  counter- 
feits any  bid,  proposal,  guarantee,  official  bond,  public  record,  affidavit, 
or  other  writing,  for  the  purpose  of  defrauding  the  United  States,  or 
utters  or  publishes  as  true  any  such  false,  forged,  altered,  or  counterfeited 
bid,  proposal,  guarantee,  official  bond,  public  record,  affidavit,  or  other 
writing,  for  such  purpose,  knowing  the  same  to  be  false,  forged,  altered, 
or  counterfeited,  or  transmits  to  or  presents  at  the  office  of  any  officer  of 
.  the  United  States  any  such  false,  forged,  altered,  or  counterfeited  bid, 
proposal,  guarantee,  official  bond,  public  record,  affidavit,  or  other  writ- 
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ing,  knowing  the  same  to  be  false,  forged,  altered,  or  counterfeited,  for 
such  purpose,  shall  be  imprisoned  at  hard  labor  for  a  period  not  more 
than  ten  years,  or  be  fined  not  more  than  one  thousand  dollars,  or  be 
punished  by  both  such  fine  and  imprisonment. 

14  Stat.  12 ;  R.  S.  5418. 

Sec.  482.  Every  person  who  falsely  makes,  alters,  forges,  or  counter- 
feits ;  or  causes  or  procures  to  be  falsely  made,  altered,  forged,  or  coun- 
terfeited ;  or  williifgly  aids  or  assists  in  the  false  making,  altering,  forging, 
or  counterfeiting,  any  deed,  power  of  attorney,  order,  certificate,  receipt, 
or  other  writing,  for  the  purpose  of  obtaining  or  receiving,  or  of  enabling 
any  other  person,  either  directly  or  indirectly,  to  obtain  or  receive  from 
the  United  States,  or  any  of  their  officers  or  agents,  any  sum  of  money ; 
or  who  utters  or  publishes  as  true,  or  causes  to  be  uttered  or  published  as 
■  true,  any  such  false,  forged,  altered,  or  counterfeited  deed,  power  of 
attorney,  order,  certificate,  receipt,  or  other  writing,  with  intent  to 
defraud  the  United  States,  knowing  the  same  to  be  false,  altered,  forged, 
or  counterfeited ;  or  who  transmits  to,  or  presents  at,  or  causes  or  pro- 
cures to  be  transmitted  to,  or  presented  at,  any  office  or  officer  of  the. 
Government  of  the  United  States,  any  deed,  power  of  attorney,  order, 
certificate,  receipt,  or  other  writing,  in  support  of,  or  in  relation  to,  any 
account  or  claim,  with  intent  to  defraud  the  United  States,  knowing  the 
same  to  be  false,  altered,  forged,  or  counterfeited,  shall  be  imprisoned  at 
hard  labor  for  a  period  of  not  less  than  one  year  nor  more  than  ten  years  5 
or  shall  be  imprisoned  not  more  than  five  years,  and  fined  not  more  than 
one  thousand  dollars. 

3  Stat.  771 ;  R.  S.  5421. 

Sec.  483.  Every  person  who,  knowingly  and  with  intent  to  defraud  the 
United  States,  has  in  his  possession  any  false,  altered,  forged,  or  coun- 
terfeited deed,  power  of  attorney,  order,  certificate,  receipt,  or  other  writ- 
ing, for  the  purpose  of  enabling  another  to  obtain  from  the  United  States, 
or  any  of  their  officers  or  agents,  any  sum  of  money,  shall  be  fined  and 
imprisoned  at  the  discretion  of  the  court. 

3  Stat.  772 ;  R.  S.  5422. 

Sec.  484.  When  an  occupant  of  land,  having  color  of  title,  in  good 
faith  has  made  valuable  improvements  thereon,  and  is,  in  the  proper 
action,  found  not  to  be  the  rightful  owner  thereof,  such  occupant  shall  be 
entitled  in  the  Federal  courts  to  all  the  rights  and  remedies,  and,  upon 
instituting  the  proper  proceedings,  such  relief  as  may  be  given  or  secured 
to  him  by  the  statutes  of  the  State  or  Territory  where  the  land  lies, 
although  the  title  of  the  plaintiff  in  the  miction  may  have  been  granted  by 
the  United  States  after  said  improvements  were  so  made. 

18  Stat.  50. 

Sec.  485.  Any  railroad  company  now  or  hereafter  incorporated  under 
any  law  of  the  United  States,  or  of  any  State,  which  has  been  or  may  be 
organized  by  an  act  of  Congress,  may  connect  its  road  with  the  Union 
Pacific  Railroad,  or  any  of  its  branches. 

12  Stat.  496;  18  id.  112;  R.  S.  5257. 

Sec.  486.  Every  railroad  company  in  the  United  States,  whose  road  is 
operated  by  steam,  its  successors  and  assigns,  is  hereby  authorized  to  carry 
upon  and  over  its  road,  boats,  bridges,  and  ferries,  all  passengers,  troops. 
Government  supplies,  mails,  freight,  and  property  on  their  way  from  any. 
State  to  another  State,  and  to  receive  compensation  therefor,  and  to  con- 
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nect  with  roads  of  other  States  so  as  to  form  continuous  lines  for  the  trans- 
portation of  the  same  to  the  place  of  destination.  But  this  section  shall  not 
affect  any  stipulation  between  the  Government  of  the  United  States  and 
any  railroad  company  for  transportation  or  fares  without  compensation, 
nor  impair  or  change  the  conditions  imposed  by  the  terms  of  any  act  grant- 
ing lands  to  any  such  company  to  aid  in  the  construction  of  its  road,  nor 
shall  it  be  construed  to  authorize  any  railroad  company  to  build  any  new 
road  or  connection,  with  any  other  road,  without  authority  from  the  State 
in  which  such  railroad  or  connection  may  be  proposed.  And  Congress 
may  at  any  time  alter,  amend,  or  repeal  this  section. 

14  Stat.  66;  R.  S.  5258. 

Sec.  487.  Whenever,  in  any  grant  of  land  or  other  subsidies,  made  or 
hereafter  to  be  made,  to  railroads  or  other  corporations,  the  United  States 
has  reserved  the  right,  or  shall  reserve  it,  to  appoint  directors,  engineers, 
commissioners,  or  other  agents  to  examine  the  roads,  or  act  in  conjunction 
with  other  officers  of  such  company  or  companies,  all  the  costs,  charges, 
and  pay  of  such  directors,  engineers,  commissioners,  or  agents  shall  be  paid 
by  the  respective  companies.  Such  directors,  engineers,  commissioners,  or 
agents  shall  be  paid  for  such  services  the  sum  of  ten  dollars  per  day,  for 
each  and  every  day  actually  and  necessarily  employed,  and  ten  cents  per 
mile  for  each  and  every  mile  actually  and  necessarily  traveled,  in  discharg- 
ing the  duties  required  of  them,  which  per  diem  and  mileage  3hall  be  in 
full  compensation  for  such  services.  In  case  any  company  shall  refuse  or 
neglect  to  make  such  payments,  no  more  patents  for  lands  or  other  subsi- 
dies shall  be  issued  to  such  company  until  these  requirements  are  complied 
with. 

14  Stat.  299 ;  R.  S.  5259. 
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An  Act  to  confirm  pre-emption  and  homestead  entries  of  public  lands  within  the  limits 
of  railroad  grants  in  cases  where  such  entries  have  been  made  under  the  regulations 
of  the  Land  Department. 

Be  it  enacted^  etc, ,  That  all  pre-emption  and  homestead  entries  or  en- 
tries in  compliance  with  any  law  of  the  United  States,  of  the  public  lands, 
made  in  good  faith,  by  actual  settlers,  upon  tracts  of  land  of  not  more 
than  one  hundred  and  sixty  acres  each,  within  the  limits  of  any  land- 
grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the  lands  ena- 
braced  in  such  grant  was  received  at  the  local  land-office  of  the  district  in 
which  such  lands  are  situated,  or  after  their  restoration  to  market  by 
order  of  the  General  Land-Office,  and  where  the  pre-emption  and  home- 
stead laws  have  been  complied  with,  and  proper  proofs  thereof  have  been 
made  by  the  parties  holding  such  tracts  or  parcels,  they  shall  be  confirmed 
and  patents  for  the  same  shall  issue  to  the  parties  entitled  thereto.* 

Sec.  2.  That  when  at  the  time  of  such  withdrawal  as  aforesaid  valid 
pre-emption  or  homestead  claims  existed  upon  any  lands  within  the  limits 
of  any  such  grants  which  afterward  were  abandoned,  and,  under  the  de- 
cisions and  rulings  of  the  Land  Department,  were  re-entered  by  pre-emp- 
tion or  homestead  claimants  who  have  complied  with  the  laws  governing 
pre-emption  or  homestead  entries,  and  shall  make  the  proper  proofs  re- 
quired under  such  laws,  such  entries  shall  be  deemed  valid,  and  patents 
shall  issue  therefor  to  the  person  entitled  th^eto. 

Sec.  3.  That  all  such  pre-emption  and  homestead  entries  which  may 
have  been  made  by  permission  of  the  Land  Department,  or  in  pursuance 
of  the  rules  and  instructions  thereof,  within  the  limits  of  any  land-grant 
at  a  time  subsequent  to  expiration  of  such  grant,  shall  be  deemed  valid, 
and  a  compliance  with  the  laws  and  the  making  of  the  proof  required 
shall  entitle  the  holder  of  such  claim  to  a  patent  therefor.  Approved, 
April  21,  1876. 


An  Act  to  correct  an  error  in  the  Revised  Statutes  of  the  United  States,  and  for  other 
purposes. 

Be  it  enacted y  etc. ,  That  for  the  purpose  of  correcting  an  error  in  the 
act  entitled  *' An  act  -to  revise  and  consolidate  the  statutes  of  the  United 
States,  in  force  on  the  first  day  of  December,  anno  Domini  one  thousand 
eight  hundred  and  seventy-three,"  so  as  to  make  the  same  truly  express 
such  laws,  the  following  amendment  is  hereby  made  therein : 

(176) 
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Section  two  thousand  four  hundred  and  three  is  amended  by  striking 
out  in  the  second  line  the  word  "seven"  and  inserting  the  word  one, 
and  all  proceedings  under  said  section  two  thousand  four  hundred  and 
three  shall  have  the  same  force  and  effect  as  though  enacted  as  herein 
amended.     Approved,  April  27,  1876. 


An  Act  to  extend  the  time  to  pre-emptors  on  the  public  lands. 

Be  it  enacted,  etc,^  That  whenever  any  pre-emptor  on  public  lands  or 
Indian  reservations  shall  make  satisfactory  proof,  at  the  local  land  office, 
under  rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  Inte- 
rior, that  the  crops  upon  the  lands  occupied  by  him  have  been  destroyed 
by  grasshoppers  within  two  years  prior  to  the  passage  of  this  act,  the  time 
within  which  such  pre-emptor  is  required  make  final  proof  and  payment 
b  hereby  extended  two  years.     Approved,  May  23,  1876. 

An  Act  to  amend  the  act  entitled  "An  act  to  encourage  the  groMrth  of  timber  on  western 
prairies,"  approved  March  thirteenth,  eighteen  hundred  and  seventy-four. 

Be  it  enacted^  etCy  That  section  three  of  the  act  entitled  "An  act  to 
amend  the  act  entitled  'An  act  to  encourage  the  growth  of  timber  on  the 
western  prairies,'  "  is  hereby  amended  by  adding  thereto  the  following 
further  proviso :  Provided^  further^  That  whenever  a  party  holding  a 
claim  under  the  provisions  of  this  act,  or  whenever  making  final  proof 
under  the  same,  shall  prove  by  two  good  and  credible  witnesses  that  the 
trees  planted  and  growing  on  said  claim  were  destroyed  by  grasshoppers 
during  any  one  or  more  years  while  holding  said  claim,  said  year  or  years 
in  which  said  trees  were  so  destroyed  shall  not  work  any  forfeiture  of  any- 
of  the  rights  or  privileges  conferred  by  this  act ;  and  the  time  allowed  by 
this  act  in  which  to  plant  the  trees  and  make  final  proof  shall  be  extended 
the  same  number  of  years  as  the  trees  planted  on  the  said  claim  were 
destroyed  in  the  manner  specified  in  this  section. 

Sec.  2.  That  the  planting  of  seeds,  nuts,  or  cuttings  shall  be  consid- 
ered a  compliance  with  the  provisions  of  the  timber-culture  act;  Pro- 
vided^ That  such  seeds,  nuts,  or  cuttings  of  the  kind  and  for  the  purpose 
contemplated  in  the  original  act  shall  be  properly  and  well  planted,  the 
ground  properly  prepared  and  cultivated ;  and  in  case  such  seeds,  nuts,., 
or  cuttings  should  not  germinate  and  grow,  or  should  be  destroyed  by  the 
depredations  of  grasshoppers,  or  from  other  inevitable  accident,  that  the 
ground  shall  be  replanted  or  the  vacancies  filled  within  one  year  from  the 
first  planting :  Provided  further^  That  parties  claiming  the  benefit  of  the 
provisions  of  this  act  shall  prove,  by  two  good  and  credible  witnesses, 
that  the  ground  was  properly  prepared  and  planted  in  such  seeds,  nuts  or 
cuttings,  and  were  so  destroyed  by  inevitable  accident  in  such  year. 

Sec.  3.  That  it  shall  not  be  necessary  to  plant  trees,  seeds,  nuts  or  cut- 
tings in  one  body,  provided  the  several  bodies,  not  exceeding  four  in 
number,  planted  by  measurement,  aggregate  the  amount  required  and  in  • 
the  time  required  by  the  original  and  amended  act.     Approved,  May  20, . 
1876. 


An  Act  to  amend  "  An  act  for  the  relief  of  certain  settlers  on  the  public  lands,"  approved. 
December  twenty-eight,  eighteen  hundred  and  seventy-four,  and  for  other  purposes. 

Be  it  enacted^  etc.  That  all  the  rights  and  privileges  granted  by  *'An 
act  for  the  relief  of  certain  settlers  on  the  public  lands,  approved  Decem- 
ber twenty-eight,  one  thousand  eight  hundred  and  seventy- four,  are  here- 
12 
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by  extended  for  one  year  after  the  expiration  of  the  time  named  in  said 
act.  And  all  the  rights  and  privileges  extended  by  this  act  to  homestead 
and  pre-emption  settlers  shall  apply  to  and  include  the  settlers  under  an 
act  entitled  "An  Act  to  encourage  the  growth  of  timber  on  western 
prairies,"  approved  March  third,  eighteen  hundred  and  seventy-three, 
and  the  acts  amendatory  thereof.     Approved  June  19,  1876. 


An  Act  to  repeal  section  two  thousand  three  hundred  and  three  of  the  Revised  Statutes 
of  the  United  States,  making  restrictions  in  the  disposition  of  the  public  lands  in  the 
States  of  Alabama,  Mississippi,  Louisiana,  Arkansas  and  Florida,  and  for  other  pur* 
poses. 

Beit  enacted^  etc,,,  That  section  two  thousand  three  hundred  and  three 
of  the  Revised  Statutes  of  the  United  States,  confining  the  disposal  of  the 
public  lands  in  the  States  of  Alabama,  Mississippi,  Louisiana,  Arkansas 
and  Florida  to  the  provisions  of  the  homestead  law,  be,  and  the  same  is 
hereby,  repealed :  Provided^  That  the  repeal  of  said  section  shall  not  have 
the  effect  to  impair  the  right,  complete  or  inchoate,  of  any  homestead  set- 
tler, and  no  land  occupied  by  such  settler  at  the  time  this  act  shall  take 
effect,  shall  be  subject  to  entry,  pre-emption,  or  sale:  And  provided,  That 
the  public  lands  aifected  by  this  act,  shall  be  offered  at  public  sale,  as 
soon  as  practicable  from  time  to  time,  and  according  to  the  provisions  of 
existing  law,  and  shall  not  be  subject  to  private  entry  until  they  are  so 
offered.  SAMUEL  S.  COX, 

Speaker  of  the  House  of  Representatives  pro  tern, 

T.  W.  FERRY, 
President  of  the  Senate  pro  tern. 

Received  by  the  President,  June  22,  1876. 

[Note  by  the  Department  of  State. — The  foregoing  act  having  been  presented 
to  the  President  of  the  United  States  for  his  approval,  and  not  having  been  returned,  by 
him  to  the  house  of  Congress  in  which  it  originated  within  the  time  prescribed  by  the 
Constitution  of  the  United  States,  has  become  a  law  without  his  approval,] 

An  Act  providing  for  the  sale  of  Saline  Lands. 

Be  it  enacted,  etc, ,  That  whenever  it  shall  be  made  appear  to  the  reg- 
ister and  receiver  of  any  land  oflice  of  the  United  States  that  any  lands 
within  their  district  are  saline  in  character,  it  shall  be  the  duty  of  said 
register  and  said  receiver,  under  the  regulations  of  the  General  Land 
Office,  to  take  testimony  in  reference  to  such  lands  to  ascertain  their  true 
character,  and  to  report  the  same  to  the  General  Land  Office;  and  if, 
upon  such  testimony,  the  Commissioner  of  the  General  Land  Office  shall 
find  that  such  lands  are  saline  and  incapable  of  being  purchased  under 
any  of  the  laws  of  the  United  States  relative  to  the  public  domain,  then, 
and  in  such  case,  such  lands  shall  be  offered  for  sale  by  public  auction  at 
the  local  land  office  of  the  district  in  which  the  same  shall  be  situated, 
under  such  regulations  as  shall  be  prescribed  by  the  Commissioner  of  the 
General  Land  Office,  and  sold  to  the  highest  bidder  for  cash,  at  a  price 
not  less  than  one  dollar  and  twenty-five  cents  per  acre ;  and  in  case  said 
lands  fail  to  sell  when  so  offered,  then  the  same  shall  be  subject  to  private 
sale,  at  such  land  office,  for  cash,  at  a  price  not  less  than  one  dollar  and 
twenty-five  cents  per  acre,  in  the  same  manner  as  other  lands  of  the 
United  States  are  sold :  Provided,  That  the  foregoing  enactments  shall 
not  apply  to  any  State  or  Territory  which  has  not  had  a  grant  of  salines 
by  act  of  Congress,  nor  to  any  State  which  may  have  had  such  a  grant, 
until  either  the  grant  has  been  fully  satisfied,  or  the  right  of  selection 
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thereunder  has  expired  by  efflux  of  time.  But  nothing  in  this  act  shall 
authorize  the  sale  or  conveyance  of  any  title  other  than  such  as  the  United 
States  has,  and  the  patents  issued  shall  be  in  the  form  of  a  release  and 
quit-claim  of  all  title  of  the  United  States  in  such  lands. 

Sec.  2.  That  all  executive  proclamations  relating  to  the  sales  of  Public 
Lands  shall  be  published  in  only  one  newspaper,  the  same  to  be  printed 
and  published  in  the  State  or  Territory  where  the  lands  are  situated,  and 
to  be  designated  by  the  Secretary  of  the  Interior.  Approved,  January 
12,  1877. 


An  Act  respecting  the  limits  of  reservations  for  town-ates  upon  the  public  domain. 
Approved,  March  3,  1877. 

[This  law  is  the  same  as  sections  299,  300,  301  and  298,  chapter  ten  of 
the  Public  Land  Commission's  Codification. — Ed.] 


An  Act  to  provide  for  the  sale  of  deseit  lands  in  certain  States  and  Territories.    Ap- 
proved, March  3,  1877. 

[This. law  is  the  same  as  sections  426,  427  and  428,  chapter  sixteen  of 
the  Public  Land  Commission's  Codification. — Ed.] 


An  Act  to  amend  section  twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes  of 
the  United  States,  in  relation  to  proof  required  in  homestead  entries. 

Bf  it  enacted,  etc. ,  That  the  proof  of  residence,  occupation,  or  culti- 
vation, the  affidavit  of  non-alifenation,  and  the  oath  of  allegiance,  re- 
quired to  be  made  by  section  twenty-two  hundred  and  ninety-one  of  the 
Revised  Statutes  of  the  United  States,  may  be  made  before  the  judge,  or, 
in  his  absence,  before  the  clerk  of  any  court  of  record  of  the  county  and 
State,  or  district  and  Territory,  in  which  the  lands  are  situated ;  and  if 
the  said  lands  are  situated  in  any  unorganized  county,  such  proof  may  be 
made  in  a  similar  manner  in  any  adjacent  county  in  said  State  or  Terri- 
tory ;  and  the  proof,  affidavit,  and  oath,  when  so  made  and  duly  sub- 
scribed, shall  have  the  same  force  and  effect  as  if  made  before  the  register 
or  receiver  of  the  proper  land-district ;  and  the  same  shall  be  transmitted 
by  such  judge,  or  the  clerk  of  his  court,  to  the  register  and  receiver,  with 
the  fee  and  charges  allowed  by  law  to  him ;  and  the  register  and  receiver 
shall  be  entitled  to  the  same  fees  for  examining  and  approving  said  testi- 
mony as  are  now  allowed  by  law  for  taking  the  same. 

Sec.  2.  That  if  any  witness  making  such  proof,  or  the  said  applicant 
making  such  affidavit  or  oath,  swears  falsely  as  to  any  material  matter  con- 
tained in  said  proof,  affidavit,  or  oaths,  the  said  false  swearing  being  will- 
ful and  corrupt,  he  shall  be  deemed  guilty  of  perjury,  and  shall  be  liable 
to  the  same  pains  and  penalties  as  if  he  had  sworn  falsely  before  the  ro- 
ister.    Approved,  March  3,  1877. 

An  Act  for  the  relief  of  settlers  on  the  public  lands  under  the  pre-emption  laws. 

Be  it  enacted,  etc..  That  when  any  person  who  has  made  a  settlement 
on  the  public  lands  under  the  pre-emption  laws  shall  change  his  filing  to 
that  for  a  homestead  entry,  the  time  required  to  perfect  his  title  under  the 
homestead  laws  shall  be  computed  from  the  date  of  his  original  settlement 
made  under  the  pre-emption  laws.     Approved,  March  3,  1877. 


An  Act  for  the  relief  of  certain  settlers  on  the  public  lands. 

Be  it  enacted,  etc.  That  it  shall  be  lawful  for  homestead  and  pre-emp- 
tion settlers  on  the  public  lands,  or  pre-emption  settlers  on  Indian  reser- 
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vationsy  where  crops  were  destroyed  or  seriously  injured  by  grasshoppers 
in  the  year  eighteen  hundred  and  seventy-seven,  to  leave  and  be  absent 
from  said  lands  until  the  first  day  of  October,  eighteen  hundred  and  sev- 
enty-eight, und^er  such  rules  and  regulations  as  to  proof  of  the  same  as  the 
Commissioner  of  the  General  Land  Office  shall  prescribe;  and  where 
such  grasshoppers  shall  re-appear  in  eighteen  hundred  and  seventy-eight, 
to  the  like  destruction  or  injury  of  crops,  the  right  to  leave  and  be  absent 
as  aforesaid  shall  .continue  to  October  ftrst,  eighteen  hundred  and  seventy- 
nine;  and  during  such  absence  no  adverse  rights  shall  attach  to  said 
lands,  such  settlers  being  allowed  to  resume  and  perfect  their  settlement 
as  though  no  such  absence  had  occurred. 

Sec.  2.  That  the  time  for  making  final  proof  and  pa)maent  by  pre-emp- 
tors  whose  crops  have  been  d<estroyed  or  injured  as  aforesaid  is  hereby 
extended  for  one  year  after  the  expiration  of  the  term  of  absence  pro- 
vided for  in  the  first  section  of  this  act ;  and  all  the  rights  and  privileges 
extended  by  this  act  to  homestead  and  pre-emption  settlers  shall  apply  to 
and  include  the  settlers  under  an  act  entitled  "An  act  to  encourage  the 
growth  of  timber  on  western  prairies,"  approved  March  third,  eighteen 
hundred  and  seventy-three,  and  the  acts  amendatory  thereof.  Approved, 
March  3,  1877. 


An  Act  for  the  relief  of  settlers  on  the  public  lands  under  the  pre-emption  laws. 

Be  it  enacted,  etc..  That  any  person  who  has  made  a  settlement  on  the 
public  lands  under  the  pre-emption  laws,  and  has  subsequent  to  such  set- 
tlement changed  his  filing  in  pursuance  of  law  to  that  for  a  homestead 
entry  upon  the  same  tract  of  land,  shall  be  entitled  to  have  the  time 
required  to  perfect  his  title  under  the  homestead  laws  computed  from  the 
date  of  his  original  settlement  heretofore  made,  or  hereafler  to  be  made, 
under  the  pre-emption  laws,  subject  to  all  the  provisions  of  the  law  relat- 
ing to  homesteads.     Approved,  May  27,  1878. 

An  Act  for  the  relief  of  certain  settlers  on  the  public  lands. 

Be  it  enacted,  etc. ,  That  it  shall  be  lawful  for  homestead  settlers  on  the 
public  lands  whose  crops  were  destroyed  or  seriously  injured  by  grasshop- 
pers in  the  year  eighteen  hundred  and  seventy-six,  who  left  their  land  in 
said  year,  if  no  other  settlement  shall  have  been  made  thereon  by,  or 
right  or  interest  therein  accrued  to,  any  other  person,  to  return  to  said 
land  at  any  time  within  three  months  from  and  after  the  passage  of  this 
act;  and  upon  the  return  of  such  settlers  to  such  land,  such  absence 
therefrom  shall  in  no  wise  affect  the  original  settlements  or  homestead 
rights,  but  such  settlers  shall  be  allowed  to  resume  and  perfect  their  set- 
tlement, as  if  no  such  absence  had  occurred :  Provided^  That  proof  of 
such  destruction  or  injury  of  crops,  absence  and  return  of  such  settlers, 
shall  be  made  in  such  manner  as  the  Commissioner  of  the  General  Land- 
Office  may  prescribe.     Approved,  June  i,  1878. 


An  Act  authorizing  the  citizens  of  Colorado,  Nevada,  and  the  Territories,  to  fell  and  re- 
move timber  on  the  public  domain  for  mining  and  domestic  purposes.  Approved, 
June  3, 1878. 

[This  law  is  the  same  as  sections  256,  257,  and  258  of  the  Public  Land 
Commission's  Codification. — Ed.] 
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An  Act  for  the  sale  of  timber  lands  in  the  States  of  California,  Oregon,  Nevada  and 
in  Washington  Territory.    Approved,  Jane  3,  1878. 

•  [This  law  is  the  same  as  sections  259  to  264,  inclusive,  of  the  Public 
Land  Commission's  Codification. — Ed.] 

An  Act  to  provide  for  the  publication  of  notices  of  contest  under  the  homestead,  pre- 
emption, and  tree  culture  laws  of  the  United  States. 

Be  it  enacted i  etc.y  That  the  notices  of  contest  now  provided  by  law 
under  the  homestead,  pre-emption,  and  tree  culture  laws  of  the  United 
States  shall,  after  the  passage  of  this  act,  be  printed^  in  some  newspaper 
printed  in  the  county  where  the  land  in  contest  lies ;  and  if  no  newspaper 
be  printed  in  such  county,  then  in  the  newspaper  printed  in  the  county 
nearest  to  such  land.     Approved,  June  3,  1878. 

An  Act  for  the  relief  of  settlers  on  the  public  lands  under  the  preemption  laws. 

Be  it  enactedy  etc.y  That  any  person  who  has  made  a  settlement  on  the 
public  lands  imder  the  pre-emption  laws,  and  has  subsequent  to  such  set- 
tlement changed  his  filing  in  pursuance  of  law  to  that  for  a  homestead 
entry  upon  the  same  tract  of  land,  shall  be  entitled,  subject  to  all  the  pro- 
visions of  law  relating  to  homesteads,  to  have  the  time  required  to  perfect 
his  title  under  the  homestead  laws  computed  from  the  date  of  his  original 
settlement  heretofore  made,  or  hereafter  to  be  made,  under  the  pre-emp- 
tion laws.     Approved,  June  14,  1878. 

An  Act  to  amend  an  act  entitled  '*  An  Act  to  encourage  the  growth  of  timber  on  the 
western  prairies.''     Approved,  June  14,  1878. 

[This  law  is  the  same  as  sections  275  to  286  inclusive,  Chapter  IX.  of 
the  Public  Land  Commission's  Codification. — Ed.] 

An  Act  for  the  relief  of  settlers  on  the  public  lands. 

Be  it  enacted,  etc,  That  the  provisions  of  an  act  of  Congress,  approved 
March  third,  eighteen  hundred  and  seventy-seven,  entitled  "An  Act  for 
the  relief  of  settlers  on  the  public  lands,"  ar^  l^ereby  extended  to  those 
settlers  whose  crops  were  destroyed  or  seriously  injur^  by  the  grasshop- 
pers during  the  year  eighteen  hundred  and  seventy-six.  Approved,  June 
19,  1878. 

An  Act  defining  the  manner  in  which  certain  land-scrip  may  be  assigned  and  located, 
or  applied  by  actual  settlers,  and  providing  for  the  issue  of  patents  in  the  name  of  the 
locator  or  his  legal  representatives. 

Be  it  enacted,  etc.  That  whenever,  in  cases  prosecuted  under  the  acts 
of  Congress  of  June  twenty-second,  eighteen  hundred  and  sixty,  March 
second,  eighteen  hundred  and  sixty-seven,  and  the  first  section  of  the  act 
of  June  tenth,  eighteen  hundred  and  seventy-two,  providing  for  the 
adjustment  of  private  land  claims  in  the  States  of  Florida,  Louisiana,  and 
Missouri,  the  validity  of  the  claim  has  been,  or  shall  be  hereafter,  recog- 
nized by  the  Supreme  Court  of  the  United  States,  and  the  court  has 
decreed  that  the  plaintiff  or  plaintiffs  is  or  are  entitled  to  enter  a  certain 
number  of  acres  upon  the  public  lands  of  the  United  States,  subject  to 
private  entry  at  one  dollar  and  twenty-five  cents  per  acre,  or  to  receive 
certificate  of  location  for  as  much  of  the  land  the  title  to  which  has  been 
established  as  has  been  disposed  of  by  the  United  States,  certificate  of 
location  shall  be  issued  by  the  Commissioner  of  the  General  Land-Office, 
attested  by  the  seal  of  said  office,  (to  be  located  as  provided  for  in  the 
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sixth  section  of  the  aforesaid  act  of  Congress  of  June  twenty-second, 
eighteen  hundred  and  sixty,  or  applied  according  to  the  provisions  of  the 
second  section  of  this  act ;  and  said  certificate  of  location  or  scrip  shall 
be  subdivided  according  to  the  request  of  the  confirmee  or  confirmees, 
and,  as  nearly  as  practicable,  in  conformity  with  the  legal  divisions  and 
subdivisions  of  the  public  lands  of  the  United  States,  and  shall  be,  and 
are  hereby  declared  to  be,  assignable  by  deed  or  instrument  of  writing, 
according  to  the  form  and  pursuant  to  regulations  prescribed  by  the 
Commissioner  of  the  General  Land-Office,  so  as  to  vest  the  assignee  with 
all  the  rights  of  the  original  owners  of  the  scrip,  including  the  right  to 
locate  the  scrip  in  his  own  name. 

Sec.  2.  That  such  scrip  shall  be  received  from  actual  settlers  only  in 
payment  of  pre-emption  claims  or  in  commutation  of  homestead  claims, 
in  the  same  manner  and  to  the  same  extent  as  is  now  authorized  by  law 
in  the  case  of  military  bounty-land  warrants. 

Sec.  5.  That  the  register  of  the  proper  land  office,  upon  any  such  cer- 
tificate being  located,  shall  issue,  in  the  name  of  the  party  making  the 
location,  a  certificate  of  entry,  upon  which,  if  it  shall  appear  to  the  sat- 
isfaction of  the  Commissioner  of  the  General  Land-Office  that  such  cer- 
tificate has  been  fairly  obtained,  according  to  the  true  intent  and  mean- 
ing of  this  act,  a  patent  shall  issue,  as  in  other  cases,  in  the  name  of  the 
locator  or  his  legal  representative. 

Sec.  4.  That  the  provisions  of  this  act  respecting  the  assignment  and 
patenting  of  scrip  and  its  application  to  pre-emption  and  homestead 
claims  shall  apply  to  the  indemnity-certificates  of  location  provided  for 
by  the  act  of  the  second  of  June,  eighteen  hundred  and  fifty-eight,  en- 
titled "An  Act  to  provide  for  the  location  of  certain  confirmed  private 
land-claims  in  the  State  of  Missouri,  and  for  other  purposes."  Approved, 
January  28,  1879. 

An  Act  to  amend  section  twenty- four  hundred  and  three  of  the  Revised  Statutes  of  the 
United  States,  in  relation  to  deposits  for  surveys. 

Be  it  enacted^  etc.^  That  section  twenty-four  hundred  and  three  of  the 
Revised  Statutes  of  the  United  States  be,  and  is  hereby,  amended  so  as 
to  read  as  follows : 

Sec.  2403.  Where  settlers  make  deposits  in  accordance  with  the  pro- 
visions of  section  twenty-four  hundred  and  one,  the  amount  so  deposited 
shall  go  in  part  payment  for  their  land  situated  in  the  townships,  the  sur- 
veying of  which  is  paid  for  out  of  such  deposits  \  or  the  certificates  issued 
for  such  deposits  may  be  assigned  by  indorsement,  and  be  received  in 
payment  for  any  public  lands  of  the  United  States,  entered  by  settlers 
under  the  pre-emption  and  homestead  laws  of  the  United  States,  and  not 
otherwise.     Approved,  March  3,  1879. 


An  Act  to  grant  additional  rights  to  homestead  settlers  on  public  lands  within  railroad 
limits. 

Be  it  enacted f  etc,  That  from  and  after  the  passage  of  this  act,  the 
even  sections  within  the  limits  of  any  grant  of  public  lands  to  any  rail- 
road company,  or  to  any  military  road  company,  or  to  any  State  in  aid 
of  any  railroad  or  military  road,  shall  be  open  to  settlers  under  the  home- 
stead laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  settler, 
and  any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any 
even  section  within  the  limits  of  any  railroad  or  military  road  land-grant, 
and  who,  by  existing  laws,  shall  have  been  restricted  to  eighty  acres,  may 


LAND  LAWS.  188 

• 

enter  under  the  homestead  laws  an  additional  eighty  acres  adjoining  the 
land  embraced  in  his  original  entry,  if  such  additional  land  be  subject  to 
entry;  or  if  such  person  so  elect,  he  may  surrender  his  entry  to  the 
United  States  for  cancellation,  and  thereupon  be  entitled  to  enter  lands 
under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had  not 
been  made.  And  any  person  so  making  additional  entry  of  eighty  acres, . 
or  new  entry  after  the  surrender  and  cancellation  of  his  original  entry, 
shall  be  permitted  so  to  do  without  payment  of  fees  and  commissions; 
and  the  residence  and  cultivation  of  such  person  upon  and  of  the  land 
embraced  in  his  original  entry  shall  be  considered  residence  and  cultiva- 
tion for  the  same  length  of  time  upon  and  of  the  land  embraced  in  his 
additional  or  new  entry,  and  shall  be  deducted  from  the  five  years'  resi- 
dence and  cultivation  required  by  law :  Provided^  That  in  no  case  shall 
patent  issue  upon  an  additional  or  new  homestead  entry  under  this  act 
until  the  person  has  actually,  and  in  conformity  with  the  homestead  laws, 
occupied^  resided  upon,  and  cultivated  the  land  embraced  therein  at  least 
one  year.     Approved,  March  3,  1879. 


An  Act  to  provide  additional  regulations  for  homesead  and  pre-emption  entries  of  public 
lands. 

Be  it  enacted,  etc,,,  That  before  final  proof  shall  be  submitted  by  any 
person  claiming  to  enter  agricultural  lands  under  the  laws  providing  for 
pr^-emption  or  homestead  entries,  such  person  shall  file  with  the  register 
of  the  proper  land-office  a  notice  of  his  or  her  intention  to  make  such 
proof,  stating  therein  the  description  of  lands  to  be  entered,  and  the 
names  of  the  witnesses  by  whom  the  necessary  facts,  will  be  established. 

Upon  the  filing  of  such  notice,  the  register  shall  publish  a  notice,  that 
such  application  has  been  made  once  a  week  for  the  period  of  thirty  days, 
in  a  newspaper  tp  be  by  him  designated  as  published  nearest  to  such  land, 
and  he  shall  also  post  such  notice  in  some  conspicuous  place  in  his  office 
for  the  same  period.  Such  notice  shall  contain  the  names  of  the  wit- 
nesses as  stated  in  the  application.  At  the  expiration  of  said  period  of 
thirty  days,  the  claimant  shall  be  entitled  to  make  proof  in  the  manner 
heretofore  provided  by  law.  The  Secretary  of  the  Interior  shall  make  all 
necessary  rules  for  giving  effect  to  the  foregoing  provisions.  Approved, 
March  3,  1879. 

An  act  for  the  relief  of  settlers  on  the  public '  lands  in  districts  subject  to  grasshopper 
incursions. 

Be  it  enacted f  etc.  That  it  shall  be  lawful  for  homestead  and  pre-emp- 
tion settlers  on  the  public  lands,  and  in  all  cases  where  pre-emptions  are 
authorized  by  law,  where  crops  have  been  or  may  be  destroyed  or  seri- 
ously injured  by  grasshoppers,  to  leave  and  be  absent  from  said  lands, 
under  such  rules  and  regulations,  as  to  proof  of  the  same,  as  the  Com- 
missioner of  the  General  Land  Office  shall  prescribe  ;  but  in  no  case  shall 
such  absence  extend  beyond  one  year  continuously ;  and  during  such 
absence  no  adverse  rights  shall  attach  to  said  lands,  such  settlers  being 
allowed  to  resume  and  perfect  their  settlement  as  though  no  such  absence 
had  occurred. 

Sec.  2.  That  the  time  for  making  final  proof  and  payment  by  pre- 
emptors  whose  crops  shall  have  been  destroyed  or  injured  as  aforesaid, 
may,  in  the  discretion  of  the  Commissioner  of  the  General  Land  Office, 
be  extended  for  one  year  after  the  expiration  of  the  term  of  absence  pro- 
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vided  for  in  the  first  section  of  this  act ;  and  all  the  rights  and  privileges 
extended  by  this  act  to  homestead  and  pre-emption  settlers  shall  apply  to 
and  include  the  settlers  under  an  act  entitled  ''An  act  to  encourage  the 
growth  of  timber  on  western  prairies/'  approved  March  third,  eighteen 
hundred  and  seventy-three,  and  the  acts  amendatory  thereof.  Approved, 
July  I,  1879. 

An  Act  to  grant  additional  rights  to  homestead  settlers  on  public  lands  within  railroad 
limits  in  the  States  of  Missouri  and  Arkansas. 

Be  it  enacted,  etc..  That  from  and  after  the  passage  of  this  act  the  odd 
sections  within  the  limits  of  any  grant  of  public  lands  to  any  j:uilroad 
company  in  the  States  of  Mistouri  and  Arkansas,  or  to  sucn  States 
respectively,  in  aid  of  any  railroad  where  the  even  sections  have  been 
granted  to  and  received  by  any  railroad  company  or  such  states  respect- 
ively in  aid  of  any  railroad,  shall  be  open  to  settlers  under  the  homestead 
laws  to  the  extent  of  one  hundred -and  sixty  acres  to  e^ch  settler;  and 
any  person  who  has  under  existing  laws  taken  a  hoinestead  on  any  section 
within  the  limits  of  any  railroad  grant  in  said  States,  and  who  by  existing 
laws  shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  home- 
stead laws  an  additional  eighty  acres  adjoining  the  land  embraced  in  his 
original  entry,  if  such  additional  land  be  subject  to  entry ;  or  if  such  per- 
son so  elect,  he  may  surrender  his  entry  to  the  United  States  for  cancel- 
lation, and  thereupon  be  entitled  to  enter  lands  under  the  homestead 
laws  the  same  as  if  the  surrendered  entry  had  not  been  made.  And  any 
person  so  making  additional  entry  of  eighty  acres,  or  new  entry  after  the 
cancellation  of  his  original  entry,  shall  be  permitted  to  do  so  without 
payment  of  fees  or  commissions ;  and  the  residence  of  such  person  upon 
and  cultivation  of  the  land  embraced  in  his  original  entry  shall  be  con- 
sidered residence  and  cultivation  for  the  same  length  of  time  upon  and 
of  the  land  embraced  in  his  additional  or  new  entry,  and  shall  be 
deducted  from  the  five  years*  residence  and  cultivation  required  by  law : 
Provided,  That  in  no  case  shall  patent  issue  upon  an  additional  or  new 
homestead  entry  under  this  act  until  the  person  has  actually,  and  in  con- 
formity with  the  homestead  laws,  occupied,  resided  .upon,,  and  cultivated 
the  land  embraced  therein  at  least  one  year.     Approved,  July  i,  1879. 


An  Act  for  the  relief  of  settlers  on  public  lands. 

Be  it  enacted,  etc.,  That  when  a  pre-emption,  hojnestead,  or  timber- 
culture  claimant  shall  file  a  written  relinquishment  of  his  claim  in  the  local 
land-office,  the  land  covered  by  such  claim  shall  be  held  as  open  to  settle- 
ment and  entry  without  further  action  on  the  part  of  the  Commissioner 
of  the  General  Land  Office. 

Sec.  2.  In  all  cases  where  any  person  has  contested,  paid  the  land-office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead,  or 
timber-culture  entry,  he  shall  be  notified  by  the  register  of  the  land-office 
of  the  district  in  which  such  land  is  situated  of  such  cancellation,  and 
shall  be  allowed  thirty  days  from  date  of  such  notice  to  enter  said  lands : 
Provided,  That  said  register  shall  be  entitled  to  a  fee  of  one  dollar  for  the 
giving  of  such  notice,  to  be  paid  by  the  contestant,  and  not  to  be  reported. 

Sec.  3.  That  any  settler  who  has  settled,  or  who  shall  hereafter  settle, 
on  any  of  the  public  lands  of  the  United  States,  whether  surveyed  or  un- 
surveyed,  with  the  intention  of  claiming  the  same  under  the  homestead 
laws,  shall  be  allowed  the  same  time  to  file  his  homestead  application  and 
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perfect  his  original  entry  in  the  United  States  land-office,  as  is  now  al- 
lowed to  settlers  under  the  pre-emption  laws  to  put  their  claims  on  record, 
and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he 
had  settled  under  the  pre-emption  law.     Approved,  May  14,  1880. 

An  Act  to  provide  for  issuing  patents  for  public  lands  claimed  under  the  pre-emption  and 
homest^d  laws  in  cases  where  the  claimants  have  become  insane. 

Be  it  enacted,  etc.  That  in  all  cases  in  which  parties  who  regularly 
initiated  claims  to  public  lands  as  settlers  thereon  according  to  the  pro- 
visions of  the  pre-emption  or  homestead  laws,  have  become  insane,  of 
shall  hereafter  become  insane,  before  the  expiration  of  the  time  during 
which  their  residence,  cultivation,  or  improvement  of  the  land  claimed 
by  them  is  required  by  law  to  be  continued  in  order  to  entitle  them  to 
make  the  proper  proof  and  perfect  their  claims,  it  shall  be  lawful  for  the 
required  proof  and  payment  to  be  made  for  their  benefit  by  any  person 
who  may  be  legally  authorized  to  act  for  them  during  their  disability, 
and  thereupon  their  claims  shall  be  confirmed  and  patented,  provided  it 
shall  be  shown  by  proof*  satisfactory  to  the  Commissioner  of  the  General 
Land-Office  that  the  parties  complied  in  good  faith  with  the  legal  require- 
ments up  to  the  time  of  their  becoming  insane ;  and  the  requirement  in 
homestead  entries  of  an  affidavit  of  allegiance  by  the  applicant  in  certain 
cases  as  a  pre-requisite  to  the  issuing  of  the  patents  shall  be  dispensed 
with  so  far  as  regards  such  insane  parties.     Approved,  June  8,  1880. 

An  Act  to  amend  sections  twenty-two  hundred  and  sixty-two  and  twenty-three  hundred 
and  one  of  the  Revised  Statutes  of  the  United  States,  in  relation  to  the  settler's  affi- 
davit in  pre-emption  and  commuted  homestead  entries. 

Be  it  enacted,  etc, ,  That  the  affidavit  required  to  be  made  by  sections 
twenty-two  hundred  and  sixty-two  and  twenty-three  hundred  and  one  of 
the  Revised  Statutes  of  the  United  States,  may  be  made  before  the  clerk 
of  the  county  court,  or  of  any  court  of  record  of  the  county  and  State 
or  district  and  Territory  in  which  the  lands  are  situated ;  and  if  the  said 
lands  are  situated  in  any  unorganized  count v,  such  affidavit  may  be  made 
in  a  similar  manner  in  any  adjacent  county  m  said  State  or  Territory,  and 
the  affidavit  so  made  and  duly  subscribed  shall  have  the  same  force  and 
effect  as  if  made  before  the  register  or  receiver  of  the  proper  land-district ; 
and  the  same  shall  be  transmitted  by  such  clerk  of  the  court  to  the  reg- 
ister and  receiver,  with  the  fee  and  charges  allowed  by  law.  Approved^ 
June  9,  1880. 


An  act  relating  to  the  public  lands  of  the  United  States. 

Be  it  enacted,  etc..  That  when  any  lands  of  the  United  States  shall 
have  been  entered,  and  the  Government  price  paid  therefor  in  full,  no 
criminal  suit  or  proceeding  by  or  in  the  name  of  the  United  States  shall 
thereafter  be  had  or  further  maintained  for  any  trespasses  upon  or  for  or 
on  account  of  any  material  taken  from  said  lands,  and  no  civij  suit  or 
proceedings  shall  be  had  or  further  maintained  for  or  on  account  of  any 
trespass  upon  or  material  taken  from  the  said  lands  of  the  United  States 
in  the  ordinary  clearing  of  land,  in  working  a  mining  claim,  or  for  agri- 
cultural or  domestic  purposes,  or  for  maintaining  improvements  upon  the 
land  of  any  bona-fide  settler,  or  for  or  on  account  of  any  timber  or  ma- 
terial taken  or  used  by  any  person  without  fault  or  knowledge  of  the  tres- 
pass, or  for  or  on*  account  of  any  timber  taken  or  used  without  fraud  or 
collusion  by  any  person  who  in  good  faith  paid  the  officers  or  agents  of 
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the  United  States  for  the  same,  or  for  or  on  account  of  any  alleged  con- 
spiracy in  relation  thereto :  Prmndedy  That  the  provisions  of  this  section 
shall  apply  only  to  trespasses  and  acts  done  or  committed  and  conspira- 
cies entered  into  prior  to  March  first,  eighteen  hundred  and  seventy-nine ; 
And prmnded  further,  That  the  defendants  in  such  suits  or  proceedings 
shall  exhibit  to  the  proper  courts  or  officer  the  evidence  of  such  entry  and 
payment,  and  shall  pay  all  costs  accrued  up  to  the  time  of  such  entry. 

Sec.  2.  That  persons  who  have  heretofore  under  any  of  the  homestead 
laws  entered  lands  properly  subject  to  such  entry,  or  persons  to  whom  the 
right  of  those  having  so  entered  for  homesteads  may  have  been  attempted 
to  be  transferred  by  bona  fide  instrument  in  writing,  may  entitle  them- 
selves to  said  lands  by  paying  the  government  price  therefor,  and  in  no 
case  less  than  one  dollar  and  twenty-five  cents  per  acre,  and  the  amount* 
heretofore  paid  the  government  upon  said  lands  shall  be  taken  as  part 
payment  of  said  price  :  Provided,  This  shall  in  no  wise  interfere  with  the 
rights  or  claims  of  others  who  may  have  subsequently  entered  such  lands 
under  the  homestead  laws. 

Sec.  3.  That  the  price  of  lands  now  subject  to  entry  which  were  raised 
to  two  dollars  and  fifty  cents  per  acre,  and  put  in  market  prior  to  Janu- 
ary, eighteen  hundred  and  sixty-one,  by  reason  of  the  grant  of  alternate 
sections  for  railroad  purposes,  is  hereby  reduced  to  one  dollar  and  twenty- 
five  cents  per  acre. 

Sec.  4.  Thb  act  shall  not  apply  to  any  of  the  mineral  .lands  of  the 
United  States ;  and  no  person  who  shall  be  prosecuted  for  or  proceeded 
against  on  account  of  any  trespass  committed  or  material  taken  from  any 
of  the  public  lands  after  March  first,  eighteen  hundred  and  seventy-nine, 
shall  be  entitled  to  the  benefit  thereof.     Approved,  June  15,  1880. 


An  Act  for  the  relief  of  certain  settlers  on  the  public  lands,  and  to  provide  for  the  repay- 
ment of  certain  fees,  purchase  money  and  commissions,  paid  on  void  entries  of  pubUc 
lands. 

Be  it  enacted,  etc,  That  in  all  cases  where  it  shall,  upon  due  proof 
being  made,  appear  to  the  satisfaction  of  the  Secretary  of  the  Interior 
that  innocent  parties  have  paid  the  fees  and  commissions  and  excess  pay- 
ments required  upon  the  location  of  claims  under  the  act  entitled  **  An 
act  to  amend  an  act  entitled  'An  act  to  enable  honorably  discharged 
soldiers  and  sailors,  their  widows  and  orphan  children,  to  acquire  home- 
steads on  the  public  lands  of  the  United  States,*  and  amendments 
thereto,"  approved  March  third,  eighteen  hundred  and  seventy-three, 
and  now  incorporated  in  section  twenty-three  hundred  and  six  of  the 
Revised  Statutes  of  the  United  States,  which  said  claims  were,  after  such 
location,  found  to  be  fraudulent  and  void,  and  the  entries  or  locations 
made  thereon  canceled,  the  Secretary  of  the  Interior  is  authorized  to 
repay  to  such  innocent  parties  the  fees  and  commissions,  and  excess  p>ay- 
ments  paid  by  them,  upon  the  surrender  of  the  receipts  issued  therefor  by 
the  recovers  of  public  moneys,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  and  shall  be  payable  out  of  the  appropriation  to 
refund  purchase-money  on  lands  erroneously  sold  by  the  United  States. 

Sec.  2.  In  all  cases  where  homestead  or  timber-culture  or  desert-land 
entries  or  other  entries  of  public  lands  have  heretofore  or  shall  hereafter 
be  canceled  for  conflict,  or  where,  from  any  cause,  the  entry  has  been 
erroneously  allowed  and  cannot  be  confirmed,  the  Secretary  of  the  Inte- 
rior shall  cause  to  be  repaid  to  the  person  who  made  such  entry,  or  to  his 
heirs  or  assigns,  the  fees  and  commissions,  amount  of  purchase  money, 
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and  excesses  paid  upon  the  same^  upon  the  surrender  of  the  duplicate 
receipt  and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said 
land,  whenever  such  entry  shall  have  been  duly  canceled  by  the  Commis- 
sioner of  the  General  Land  Office ;  and  in  all  cases  where  parties  have 
paid  double-minimum  price  for  land  which  has  afterwards  been  found  not 
to  be  within  the  limits  of  a  railroad  land  grant,  the  excess  of  one  dollar 
and  twenty-five  cents  per  acre  shall  in  like  manner  be  repaid  to  the  pur- 
chaser thereof,  or  to  his  heirs  or  assigns. 

Sec.  3.  The  Secretary  of  the  Interior  is  authorized  to  make  the  pay- 
ments herein  provided  for,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated. 

Sec.  4.  The  Commissioner  of  the  General  Land  Office  shall  make  all 
necessary  rules,  and  issue  all  necessary  instructions,  to  carry  the  provi- 
sions of  this  act  into  effect ;  and  for  the  repayment  of  the  purchase  money 
fees  herein  provided  for,  the  Secretary  of  the  Interior  shall  draw  his  war- 
rant on  the  Treasury,  and  the  same  shall  be  paid  without  regard  to  the 
date  of  the  cancellation  of  the  entries.     Approved,  June  16,  1880. 


An  Act  to  amend  section  twenty-two  hundred  and  thirty-eight  of  the  Revised  Statutes, 
in  relation  to  fees  for  final  certificates  in  donation  cases. 

Be  it  enacted,  etc,,.  That  the  sixth  paragraph  of  section  twenty-two  hun- 
dred and  thirty-eight  of  the  Revised  Statutes  of  the  United  States  be,  and 
the  same  is  hereby,  repealed,  and  that  in  lieu  thereof  the  following  para- 
graph be  substituted : 

"A  fee  in  donation  cases  of  two  dollars  and  fifty  cents  for  each  final 
certificate  for  one  hundred  and  sixty  acres  of  land,  five  dollars  for  three 
hundred  and  twenty  acres,  and  seven  dollars  and  M\.y  cents  for  six  hun- 
dred and  forty  acres."     Approved,  December  17,  1880. 

An  act  for  the  relief  of  certain  settlers  on  restored  railroad  lands. 

Be  it  enacted,  etc.,  That  all  persons  who  shall  have  settled  and  made 
valuable  and  permanent  improvements  upon  any  odd-numbered  section 
o(  land  within  any  railroad  withdrawal,  in  good  faith  and  with  the  per- 
mission or  license  of  the  railroad  company  for  whose  benefit  the  same 
shall  have  been  made,  and  with  the  expectation  of  purchasing  of  such 
company  the  land  so  settled  upon,  which  land  so  settled  upon  and 
improved,  may,  for  any  cause,  be  restored  to  the  public  domain,  and 
who,  at  the  time  of  such  restoration,  may  not  be  entitled  to  enter  and 
acquire  title  to  such  land  under  the  pre-emption,  homestead,  or  timber- 
culture  acts  of  the  United  States,  shall  be  permitted,  at  any  time  within 
three  months  after  such  restoration,  and  under  such  rules  and  regulations 
as  the  Commissioner  of  the  General  Land  Office  may  prescribe,  to  pur- 
chase not  to  exceed  one  hundred  and  sixty  acres  in  extent  of  the  same  by 
legal  subdivisions,  at  the  price  of  two  dollars  and  fifty  cents  per  acre,  and 
to  receive  patents  therefor.     Approved,  January  13,  1881. 

An  act  to  amend  section  2297  of  the  Revised  Statutes,  relating  to  homestead  entries. 

Be  it  enacted,  etc, ,  That  section  numbered  twenty-two  hundred  and 
ninety-seven,  of  title  numbered  thirty-two,  be  amended  by  adding  thereto 
the  following  proviso,  namely :  Provided,  That  where  there  may  be  cli- 
matic reasons,  the  Commissioner  of  the  General  Land  Office  may,  in  his 
discretion,  allow  the  settler  twelve  months  from  the  date  of  filing  in  which 
to  commence  his  residence  on  said  land,  under  such  rules  and  regulations 
as  he  may  prescribe.     Approved,  March  3,  1881. 
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PART  II -INSTRUCTIONS.  AND 

DECISIONS. 


TITLE  I.-PRACTICE 


I.  RULES  OF  PRACTICE 


IN  CASES  BEFORE  THE  UNITED  STATES  DISTRICT  LAND  OFFICES,  THE  GENERAL 

LAND  OFFICE,  AND  THE  DEPARTMENT  OF  THE  INTERIOR. 

APPROVED  DECEMBER  ao,  1880. 


Secretary  ScHURZ  to  CommisHofur  Williamson,  Dec,  20,  1880. 

I  herewith  return  with  my  approval  the  draft  of  the  revised  Rules  of 
Practice  in  land  cases,  received  with  your  letter  of  November  26,  1880. 


PROCEEDINGS  BEFORE  REGISTERS  AND  RECEIVERS. 

I.  Contests  and  Hearings. 

I.  Initiation  of  Contest, 

Rule  i.  Contests  may  be  initiated  by  a  party  in  interest,  or  by  any 
other  person,  in  the  following  cases : 

1.  Alleged  abandoned  homestead  entries.  (Revised  Statutes,  sec. 
2297.) 

2.  Alleged  abandoned  or  forfeited  timber-culture  entries.  (20  Stat. 
113,  sec.  3.) 

Rule  2.  In  all  other  cases  contests  can  be  initiated  only  by  a  party  in 
interest. 

Rule  3.  In  every  case  of  application  for  a  hearing,  an  affidavit  must 
be  filed  by  the  contestant  with  the  Register  and  Receiver,  fully  setting 
forth  the  facts  which  constitute  the  grounds  of  contest. 

Rule  4.  Where  an  entry  has  been  allowed  and  remains  of  record,  the 
affidavit  of  the  contestant  must  be  accompanied  by  the  affidavits  of  one 
or  more  witnesses  in  support  of  the  allegations  made. 

2.  Hearings  in  Contested  Cases, 

Rule  5.  Registers  and  Receivers  may  order  hearings  in  the  following 
cases,  wherein  entry  has  not  been  perfected  and  no  certificate  has  been 
issued  as  a  basis  for  patent,  namely : 

1.  Contests  between  pre-emption  claimants. 

2.  Contests  between  homestead  and  pre-emption  claimants. 

3.  Contests  to  clear  the  record  of  abandoned  homestead  entries. 
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4.  Contests  to  clear  the  record  of  abandoned  or  forfeited  timber-cul- 
ture entries. 

Rule  6.  In  case  of  an  entry  or  location  of  record,  on  which  final  cer- 
tificate has  been  issued,  the  hearing  will  be  ordered  only  by  direction  of 
the  Commissioner  of  the  General  Land  Office. 

Rule  7.  Applications  for  hearings  under  the  preceding  section  must  be 
transmitted  by  the  Register  and  Receiver,  with  special  report  and  recom- 
mendation, to  the  Commissioner,  for  his  determination  and  instructions. 

3.  Notice  of  Contest, 

Rule  8.  At  least  thirty  days'  notice  shall  be  given  of  all  hearings  be- 
fore the  Register  and  Receiver,  unless,  by  written  consent,  an  earlie;:  day 
day  shall  be  agreed  upon. 

Rule  p.  The  notice  of  contest  and  hearing  must  conform  to  the  follow- 
ing requirements : 

1.  It  must  be  written  or  printed. 

2.  It  must  be  signed  by  the  Register  and  Receiver,  or  by  one  of  them. 

3.  It  must  state  the  time  and  place  of  hearing. 

4.  It  must  describe  the  land  involved. 

5.  It  must  state  the  R.  and  R.  number  of  the  entry,  and  the  land -office 
where,  and  the  date  when  made,  and  the  name  of  the  party  making  the 
same. 

6.  It  must  give  the  name  of  the  contestant,  and  briefly  state  the  grounds 
and  purpose  of  the  contest. 

7.  It  may  contain  any  other  information  pertinent  to  the  contest. 

4.  Service  of  Notice, 

Rule  10.  Personal  service  shall  be  made  in  all  cases  when  possible,  if 
the  party  to  be  served  is  resident  in  the  State  or  Territory  in  which  the 
land  is  situated,  and  shall  consist  in  the  delivery  of  a  copy  of  the  notice 
to  each  person  to  be  served. 

Rule  ii.  Personal  service  may  be  executed  by  any  officer  or  person. 

Rule  12.  Notice  may  be  given  by  publication  alone,  only  when  it  is 
shown  by  affidavit  of  the  contestant,  and  by  such  other  evidence  as  the 
Register  and  Receiver  may  require,  that  personal  service  cannot  be  made. 

5.  Notice  by  Publication, 

Rule  13.  Notice  by  publication  shall  be  made  by  advertising  the  notice 
at  least  once  a  week  for  four  successive  weeks,  in  some  newspaper  pub- 
lished in  the  county  wherein  the  land  in  contest  lies ;  and  if  no  news- 
paper be  published  in  such  county,  then  in  the  newspaper  published  in 
the  county  nearest  to  such  land. 

Rule  14.  Where  notice  is  given  by  publication,  a  copy  of  the  notice 
shall  be  mailed  by  registered  letter  to  the  last  known  address  of  each  per- 
son to  be  notified,  and  a  like  copy  shall  be  posted  in  a  conspicuous  place 
on  the  land  during  the  period  of  publication,  for  at  least  two  weeks  prior 
to  the  day  set  for  hearing. 

6.  Proof  of  Service  of  Notice, 

Rule  15.  Proof  of  personal  service  shall  be  the  written  acknowledg- 
ment of  the  person  served,  or  the  affidavit  of  the  person  who  served  the 
notice  attached  thereto,  stating  the  time,  place,  and  manner  of  service. 

Rule  16.  When  service  is  by  publication,  the  proof  of  service  shall  be 
a  copy  of  the  advertisement,  with  the  affidavit  of  the  publisher  or  fore- 
man attached  thereto,  showing  that  the  same  was  successively  inserted  the 
requisite  number  of  times  and  the  date  thereof. 
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7.  Notice  of  Interlocutory  Proceedings, 

Rule  17.  Notice  of  interlocutory  motions,  proceedings,  orders,  and 
decisions,  sh^Il  be  in  writing,  and  may  be  served  personally  or  by  regis- 
tered letter  through  the  mail. 

Rule  18.  Proof  of  service  by  mail  shall  be  the  affidavit  of  the  person 
who  mailed  the  notice,  attached  to  the  post-office  receipt  for  the  regis- 
tered letter. 

8.  J^ehearings, 

Rule  19.  Orders  for  rehearing  must  be  brought  to  the  notice  of  the 
parties  in  the  same  manner  as  in  case  of  original  proceedings. 

9.  -Continuances. 

Rule  20.  A  postponement  of  a  hearing  to  a  day '  to  be  fixed  by  the 
Register  and  Receiver  may  be  allowed  on  the  day  of  trial  on  account  of 
the  absence  of  material  witnesses,  when  the  party  asking  for  the  continu- 
ance makes  an  affidavit  before  the  Register  and  Receiver,  showing — 

1.  That  one  or  more  of  the  witnesses  in  his  behalf  is  absent  without 
his  procurement  or  consent. 

2.  The  name  and  residence  of  each  witness. 

3.  The  facts  to  which  they  would  testify  if  present. 

4.  The  materiality  of  the  evidence. 

5.  The  exercise  of  proper  diligence  to  procure  the  attendance  of  the 
absent  witnesses;  and 

6.  That  affiant  believes  that  said  witnesses  can  be  had  at  the  time  to 
which  it  is  sought  to  have  the  trial  postponed. 

Rule  21.  One  continuance  only  shall  be  allowed  to  either  party  on 
account  of  absent  witnesses ;  unless  the  party  applying  for  a  further  con- 
tinuance shall  at  the  same  time  apply  for  an  order  to  take  the  depositions 
of  the  alleged  absent  witnesses. 

Rule  22.  No  continuance  shall  be  granted  when  the  opposite  party 
shall  admit  that  the  witnesses  would,  if  present,  testify  to  the  statement 
set  out  in  the  application  for  continuance. 

10.  Depositions, 

Rule  23.  Testimony  may  be  taken  by  deposition  in  the  following  cases : 

1.  Where  the  witness  is  unable,  from  age,  infirmity,  or  sickness,  or 
shall  refuse,  to  attend  the  hearing  at  the  local  land-office. 

2.  Where  the  witness  resides  more  than  fifty  miles  from  the  place  of 
trial,  computing  distance  by  the  usually  traveled  route. 

3.  Where  the  witness  resides  out  of,  or  is  about  to  leave  the  State  or 
Territory,  or  is  absent  therefrom. 

4.  Where,  from  any  cause,  it  is  apprehended  that  the  witness  may  be 
unable  or  will  refuse  to  attend ;  in  which  case  the  deposition  will  be  used 
only  in  event  that  the  personal  attendance  of  the  witness  cannot  be  ob- 
tained. 

Rule  24.  The  party  desiring  to  take  a  deposition  under  Rule  23  must 
comply  with  the  following  regulations : 

1.  He  must  make  affidavit  before  the  Register  or  Receiver  setting  forth 
one  or  more  of  the  above-named  causes  for  taking  such  deposition,  and 
that  the  witness  is  material. 

2.  He  must  file  with  the  Register  and  Receiver  the  interrogatories  to 
be  propounded  to  the  witness. 

3.  He  must  state  the  name  and  residence  of  the  witness. 
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4.  He  must  serve  a  copy  of  the  interrogatories  on  the  opposing  party, 
or  his  attorney. 

Rule  25.  The  opposing  party  will  be  allowed  ten  days  in  which  to  file 
cross-interrogatories. 

Rule  26.  After  the  expiration  of  the  ten  days  allowed  for  filing  cross- 
interrogatories,  a  commission  to  take  the  deposition  shall  be  issued  by  the 
Register  and  Receiver,  which  commission  shall  be  accompanied  by  a  copy 
of  all  the  interrogatories  filed. . 

Rule  27.  The  Register  and  Receiver  may  designate  any  officer  author- 
ized to  administer  oaths  within  the  county  or  district  where  the  witness 
resides,  to  take  such  deposition. 

•  Rule  28.  It  is  the  duty  of  the  officer  before  whom  the  deposition  is 
taken  to  cause  the  interrogatories  appended  to  the  commission  to  be  writ- 
ten out,  and  the  answers  thereto  to  be  inserted  immediately  underneath 
the  respective  questions  ;  and  the  whole,  when  completed,  is  to  be  read 
over  to  the  witness,  and  must  be  by  him  subscribed  and  sworn  to  in  the 
usual  manner. 

Rule  29.  The  officer  must  attach  his  certificate  to  the  deposition,  stat- 
ing that  the  same  was  subscribed  and  sworn  to  by  the  deponent  at  the 
time  and  place  therein  mentioned. 

Rule  30.  The  deposition  and  certificate,  together  with  the  commission 
and  interrogatories,  must  then  be  sealed  up,  the  title  of  the  cause  indorsed 
on  the  envelope,  and  the  whole  returned  by  mail  or  express  to  the  Register 
and  Receiver. 

Rule  31.  Upon  receipt  of  the  package  at  the  local  land-office,  the  date 
when  the  same  is  opened  must  be  indorsed  on  the  envelope  and  body  of 
the  deposition  by  the  local  land-officers. 

Rule  32.  If  the  officer  designated  to  take  the  deposition  has  no  official 
seal,  a  proper  certificate  of  his  official  character,  under  seal,  must  accom- 
pany his  return. 

Rule  33.  The  parties  in  any  case  may  stipulate  in  writing  to  take  de- 
positions before  any  qualified  officer,  and  in  any  manner. 

Rule  34.  All  stipulations  by  parties  or  counsel  must  be  in  writing,  and 
be  filed  with  the  Register  and  Receiver. 

Rule  35.  Registers  and  Receivers  are  not  authorized  to  cite  contestants 
before  any  officer  other  than  themselves. 

II.   Trials, 

Rule  36.  Upon  the  trial  of  a  cause  the  Register  and  Receiver  may  in 
any  case,  and  should  in  all  cases  when  necessary,  personally  direct  the 
examination  of  witnesses,  in  order  to  draw  from  them  all  the  facts  within 
their  knowledge  requisite  to  a  correct  conclusion  by  the  officers  upon  any 
point  connected  with  the  case. 

Rule  37.  The  Register  and  Receiver  will  be  careful  to  reach,  if  possi- 
ble, the  exact  condition  and  status  of  the  land  involved  in  any  contest, 
and  will  ascertain  all  the  facts  having  any  bearing  upon  the  rights  of  par- 
ties in  interest. 

Rule  t^Z,  In  pre-emption  cases  they  will  particularly  ascertain  the 
nature,  extent,  and  value  of  alleged  improvements ;  by  whom  made,  and 
when ;  the  true  date  of  the  settlement  of  persons  claiming  as  pre-emptors ; 
the  steps  taken  to  mark  and  secure  the  claim,  and  the  exact  status  of  the 
land  at  that  date,  as  shown  upon  the  records  of  their  office. 

Rule  39.  In  like  manner,  under  the  homestead  and  other  laws,  the 
conditions  affecting  the   inception  of  the  alleged  right,  as  well  as  the 
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subsequent  acts  of  the  respective  claimants,  must  be  fully  and  specifically 
examined. 

Rule  40.  Due  opportunity  will  be  allowed  opposing  claimants  to  con- 
front and  cross-examine  the  witnesses  intrdfluced  by  either  party. 

Rule  41 .  No  testimony  will  be  excluded  from  the  record  by  the  Reg- 
ister and  Receiver  on  the  ground  of  any  objection  thereto ;  but  when  ob- 
jection is  made  to  testimony  offered,  the  exceptions  will  be  noted,  and 
the  testimony,  with  the  exceptions,  will  come  up  with  the  case  for  the 
consideration  of  the  Commissioner. 

Rule  42.  Upon  the  day  originally  set  for  hearing,  and  upon  any  day 
to  which  the  trial  may  be'  continued,  the  testimony  of  all  the  witnesses 
present  shall  be  taken  and  reduced  to  writing. 

\2,* Appeals, 

Rule  43.  Appeals  from  the  action  or  decisions  of  Registers  and  Re- 
ceivers lie  in  every  case  to  the  Commissioner  of  the  General  Land-Office. 
(Revised  Statutes,  sections  453,  2478.) 

Rule  44.  After  hearing  in  a  contested  case  has  been  had  and  closed, 
the  Register  and  Receiver  will  notify  the  parties  in  interest  of  the  con- 
clusions to  which  they  have  arrived,  and  that  thirty  days  are  allowed  for 
an  appeal  from  their  decision  to  the  Commissioner. 

Rule  45.  The  appeal  must  be  in  writing  or  in  print,  and  should  set 
forth  in  brief  and  clear  terms  the  specific  points  of  exception  to  the  rul- 
ing appealed  from. 

Rule  46.  No  appeal  from  the  action  or  decisions  of  the  Register  and 
Receiver  will  be  received  at  the  General  Land-Office  unless  forwarded 
through  the  local  officers.  • 

Rule  47.  A  failure  to  appeal  from  the  decision  of  the  local  officers  will 
be  considered  final  as  to  the  facts  in  the  case,  and  will  be  disturbed  by  the 
Commissioner  only  as  follows : 

1.  Where  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the 
papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regulations. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4.  Where  it  is  not  shown  that  the  party  against  whom  the  decision  was 
rendered  was  duly  notified  of  the  decision  and  of  his  right  of  appeal. 

Rule  48.  In  any  of  the  foregoing  cases,  the  Commissioner  will  reverse 
or  modify  the  decision  of  the  local  officers,  or  remand  the  case,  at  his  dis- 
cretion. 

Rule  49.  All  documents  once  received  by  the  local  officers  must  be 
kept  on  file  with  the  cases,  and  the  date  of  filing  must  be  noted  thereon ; 
and  no  papers  will  be  allowed  under  any  circumstances  to  be  removed 
from  the  files  or  taken  from  the  custody  of  the  Register  and  Receiver; 
but  access  to  the  same  under  proper  rules,  so  as  not  to  interfere  with 
necessary  public  business,  will  be  permitted  to  the  parties  in  interest,  or 
their  attorneys^  under  the  supervision  of  thos^  officers. 

13.  Reports  and  Opinions, 

Rule  50.  Upon  th©'  termination  of  a  contest,  the  Register  and  Receiver 
will  render  a  joint  report  and  opinion  in  the  case,  making  full  and  specific 
references  to  the  postings  and  annotations  upon  their  records. 

Rule  51.  In  order  that  all  parties  to  a  contest  may  have  full  opportu- 
nity to  examine  the  record  and  prepare  their  arguments  upon  the  questions 
at  issue,  the  report  of  the  Register  and  Receiver  in  such  cases  will  not  be 
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forwarded  until  the  ejdpiration  of  the  thirty  days  named  in  the  notice  for 
appeal,  unless  all  parties  request  its  earlier  transmission. 

Rule  52.  The  Register  and  Receiver  will  forward  their  report, 
together  with  the  .testimony  and  all  the  papers  in  the  case,  to  the  Com- 
missioner of  the  General  Land  Office,  with  a  brief  letter  of  transmittal, 
describing  the  case  by  its  title,  the  nature  of  the  contest,  and  the  tract 
involved. 

Rule  53.  The  local  officers  will  thereafter  take  no  further  action  affect- 
ing the  disposal  of  the  land  in  contest,  until  instructed  by  the  Commis- 
sioner. 

14.   Taxation  of  Costs, 

Rule  54.  Applicants  for  contests  must  deposit  with  the  Register  and 
Receiver  a  sufficient  sum  of  money  to  4efray  the  cost  of  the  proceedings. 

Rule  55.  Registers  and  Receivers  are  not  required  to  make  advances 
from  their  own  funds,  nor  to  incur  individual  liabilities,  for  the  expense 
of  hearings. 

Rule  56.  When  testimony  is  taken  by  deposition,  the  party  in  whose 
behalf  the  same  is  taken  must  pay  the  costs  thereof. 

Rule  57.  Parties  contesting  the  validity  of  homestead  and  timber-cul- 
ture entries  must  pay  the  costs  of  the  contest. 

Ru^E  58.  In  other  contested  cases,  t"he  costs  may  be  equitably  appor- 
tioned between  the  parties  by  the  Register  and  Receiver. 

Rule  59.  Only  the  actual  costs  of  notice,  and  the  legal  fees  for  reduc- 
ing testimony  to  writing,  or  for  acting  on  mineral  land  applications  and 
protests,  can  be  charged  to  the  parties.     (Revised  Statutes,  sec.  2238.) 

Rule  60.  Costs  of  notice  will  include  the  costs  of  all  notices  up  to  the 
finSil  determination  of  the  case. . 

Rule  61.  Upon  the  final  disposal  of  a  case,  any  excess  in  the  sum  de- 
posited as  security  over  the  amount  chargeable  to  the  party  making  the 
deposit  will  be  returned  to  him  by  the  Register  and  Receiver. 

Rule  62.  When  hearings  are  ordered  by  the  Commissioner,  or  by  the 
Secretary  of  the  Interior,  upon  the  discovery  of  reasons  for  suspension  in 
the  usual  course  of  examination  of  entries,  the  preliminary  costs  will  be 
provided  from  the  contingent  fund  for  the  expenses  of  local  land-offices. 

Rule.  63.  The  preliminary  costs  provided  for  by  the  preceding  section 
will  be  collected  by  the  Register  and  Receiver  when  the  parties  are 
brought  before  them  in  obedience  to  the  order  of  hearing. 

Rule  64.  The  Register  and  Receiver  will  then  require  proper  provision 
to  be  made  for  such  further  notification  as  may  become  necessary  in  the 
usual  progress  of  the  case  to  final  decision. 

Rule  65.  The  Register  and  Receiver  will  append  to  their  report  in 
each  case  a  statement  of  costs  and  the  amount  actually  paid  by  each  of 
the  contestants,  and  also  a  statement  of  the  amount  deposited  to  secure 
the  payment  of  the  costs,  how  said  sum  was  apportioned,  and  the  amount 
returned,  if  any,  and  to  whpm. 

• 
11.  Appeals  from  Decisions  Rejecting  Appucations  to  Enter 

Public  Lands. 

Rule*66.  For  the  purpose  of  enabling  appeals  to  be  taken  from  the 
rulings  or  action  of  the  local  officers  relative  to  applications  to  file  upon, 
enter,  or  locate  the  public  lands,  the  following  rules  will  be  observed : 

I.  The  Register  and  Receiver  will  indorse  upon  eVery  rejected  applica- 
tion the  date  when  presented,  and  their  reasons  for  rejecting  it. 
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2.  They  will  promptly  advise  the  party  in  interest  of  their  action,  and 
of  his  right  of  appeal  to  the  Commissioner. 

3.  They  will  note  upon  their  records  a  memorandum  of  the  transac- 
tion. 

Rule  67.  The  party  aggrieved  will  be  allowed  thirty  days  from  receipt 
of  notice  in  which  to  file  his  appeal  in  the  local  land-office. 

Rule  68.  The  Register  and  Receiver  will  promptly  forward  the  appeal 
to  the  General  Land-Office,  together  with  a  full  report  upon  the  case. 

Rule  69.  This  report  should  recite  all  the  facts  and  the  proceedings 
had,  and  must  embrace  the  following  particulars : 

1.  A  statement  of  the  application  and  rejection,  with  the  reasons  for 
the  rejection. 

2.  A  description  of  the  tract  involved  and  a  statement  of  its  status,  as 
shown  by  the  records  of  the  local  land-office. 

3.  References  to  all  entries,  filings,  annotations,  memoranda,  and 
correspondence  shown  by  the  record  relating  to  said  tract,  and  to  the 
proceedings  had. 

Rule  70.  Rules  43  to  48,  inclusive,  are  applicable  to  all  appeals  from 
the  decisions  of  Registers  and  Receivers. 

PROCEEDINGS  BEFORE  SURVEYORS-GENERAL. 

Rule  71.  The  proceedings  in  hearings  and  contests  before  Surveyors- 
General  shall,  as  to  notices,  depositions,  and  other  matters,  be  governed, 
as  nearly  as  may  be,  by  the  rules  prescribed  for  proceedings  before  Reg- 
isters and  Receivers,  unless  otherwise  provided  by  law. 

PROCEEDINGS  BEFORE  THE  COMMISSIONER  OF  THE  GENERAL  LAND 
OFFICE  AND  SECRETARY  OF  THE  INTERIOR. 

Rule  72.  When  a  contest  has  been  closed  before  the  local  land  officers, 
and  their  report  forwarded  to  the  General  Land  Office,  no  additional 
evidence  will  be  admitted  in  the  case  unless  offered  under  stipulation  of 
the  parties  to  the  record,  except  where  such  evidence  is  presented  as  the 
basis  of  a  motion  for  a  new  trial,  or  in  support  of  a  mineral  application 
or  protest ;  but  this  rule  will  not  prevent  the  Commissioner,  in  the  exer- 
cise of  his  discretion,  from  ordering  further  investigation  when  necessary. 

Rule  73.  After  the  Commissioner  shall  have  received  a  record  of  testi- 
mony in  a  contested  case,  -thirty  days  will  be  allowed  to  expire  before 
any  action  thereon  is  taken,  unless,  in  the  judgment  of  the  Commissioner, 
public  policy  or  private  necessity  shall  demand  summary  action,  in  which 
case  he  will  proceed  at  his  discretion,  first  notifying  the  attorneys  of 
record  of  his  proposed  action. 

Rule  74.  When  a  case  is  pending  on  appeal  from  the  decision  of  the 
Register  and  Receiver,  or  Surveyor-General,  and  argument  is  not  filed 
before  the  same  is  reached  in  its  order  for  examination,  the  argument  will 
be  considered  closed,  and  thereafter  no  further  arguments  or  motions  of 
any  kind  will  be  entertained  except  upon  written  stipulation  duly  filed, 
or  good  cause  shown  to  the  Commissioner. 

Rule  75.  If,  before  decision  by  the  Commissioner,  either  party  should 
desire  to  discuss  a  case  orally,  reasonable  opportunity  therefor  will  be 
given  in  the  discretion  of  the  Commissioner,  but  only  at  a  time  to  be 
fixed  by  him  upon  notice  to  the  opposing  counsel,  stating  time,  and 
specific  points  upon  which  discussion  is  desired ;  and,  except  as  herein 
provided,  no  oral  hearings  or  suggestions  will  be  allowed. 
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REHEARINGS  AND  REVIEWS. 

Rule  76.  Motions  for  rehearings  before  Registers  and  Receivers,  or 
for  review  or  reconsideration  of  the  decisions  of  the  Commissioner  or 
Secretary,  will  be  allowed  in  accordance  with  legal  principles  applicable 
to  motions  for  new  trials  at  law,  after  due  notice  to  the  opposing  party. 

Rule  77.  Motions  for  re-hearings  and  reviews  must  be  filed  in  the  office 
wherein  the  decision  to  be  affected  by  such  rehearing  or  review  was  made, 
or  in  th^  local  land-office  for  transmittal  to  the  General  Land  Office,  and, 
except  when  based  upon  newly  discovered  evidence,  must  be  filed  within 
thirty  days  from  notice  of  such  decision. 

Rule  78.  Motions  for  rehearings  and  reviews  must  be  accompanied  by 
an  affidavit  of  the  party,  or  his  attorney,  that  the  motion  is  made  in  good 
faith,  and  not  for  the  purpose  of  delay. 

Rule  79.  The  time  between  the  filing  of  a  motion  for  rehearing  or 
review,  and  the  notice  of  the  decision  upon  such  motion,  shall  be  ex- 
cluded in  computing  the  time  allowed  for  appeal. 

Rule  80.  No  officer  shall  entertain  a  motion  in  a  case  after  an  appeal 
from  his  decision  has  been  taken. 

APPEALS  FROM  THE  COMMISSIONER  TO  THE.  SECRETARY. 

Rule  81.  An  appeal  may  be  taken  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office  to  the  Secretary  of  the  Interior,  upon 
any  question  relating  to  the  disposal  of  the  public  lands  and  to  private 
land  claims,  except  in  case  of  interlocutory  orders  and  decisions,  and 
orders  for  hearing  or  other  matters  resting  in  the  discretion  of  the  Com- 
missioner. Decisions  and  orders  forming  the  above  exception  will  be 
noted  in  the  record,  and  will  be  considered  by  the  Secretary  on  review, 
in  case  an  appeal  upon  the  merits  be  finally  allowed. 

Rule  82.  When  the  Commissioner  considers  an  appeal  defective,  he 
will  notify  the  party  of  the  defect,  and  if  not  amended  within  fifteen 
days  from  the  date  of  the  service  of  such  notice,  the  appeal  will  be  dis- 
missed and  the  case  closed. 

Rule  S^.  In  proceedings  before  the  Commissioner  in  which  he  shall 
formally  decide  that  a  party  has  no  right  of  appeal  to  the  Secretary,  the 
party  against  whom  such  decision  is  rendered  may  apply  to  the  Secretary 
for  an  order  directing  the  Commissioner  to  certify  said  proceedings  to  the 
Secretary,  and  to  suspend  further  action  until  the  Secretary  shall  pass 
upon  the  same. 

Rule  84.  Applications  to  the  Secretary  under  the  preceding  rule, 
shall  be  made  in  writing,  under  oath,  and  shall  fully  and  specifically  set 
forth  the  grounds  upon  which  the  application  is  made. 

Rule  85.  When  the  Commissioner  shall  formally  decide  against  the 
right  of  an  appeal,' he  shall  suspend  action  on  the  case  at  issue  for  twenty 
days  from  service  of  notice  of  his  decision,  to  enable  the  party  against 
whom  the  decision  is  rendered  to  apply  to  the  Secretary  for  an  order,  in 
accordance  with  rules  S^  and  84. 

Rule  86.  Notice  of  an  appeal  from  the  Commissioner's  decision  must 
be  filed  in  the  General  Land-Office,  and  served  on  the  appellee  or  his 
counsel,  within  sixty  days  from  the  date  of  the  service  of  notice  of  such 
decision. 

Rule  87.  When  notice  of  the  decision  is  given  through  the  niails  by 
the  Register  and  Receiver,  or  Surveyor-General,  five  days  additional  will 
be  allowed  by  those  officers  for  the  transmission  of  the  letter,  and  five 
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days  for  the  return  of  the  appeal  through  the  same  channel,  before  report- 
ing to  the  General  Land  Office. 

Rule  88.  Within  the  time  allowed  for  giving  notice  of  appeal,  the  ap- 
pellant shall  also  file  in  the  General  Land  Office  a  specification  of  errors, 
which  specification  shall  clearly  and  concisely  designate  the  errors  of 
which  he  complains. 

Rule  89.  He  may  also,  within  the  same  time,  file  a  written  argument, 
with  citation  of  authorities,  in  support  of  his  appeal. 

Rule  90.  A  failure  to  file  a  specification  of  errors  within  the  •  time  re- 
quired will  be  treated  as  a  waiver  of  the  right  of  appeal,  and  the  case  will 
be  considered  closed.  • 

Rule  91.  The  appellee  shall  be  allowed  thirty  days  from  the  expiration 
of  the  sixty  days  allowed  for  appeal  in  which  to  file  his  argument. 

Rule  92.  The  appellant  shall  be  allowed  thirty  days  from  service  of 
argument  of  appellee  in  which  to  file  argument  strictly  in  reply ;  and  no 
other  or  further  arguments  or  motions  of  any  kind  shall  be  filed  without 
permission  of  the  Commissioner  or  Secretary  and  notice  to  the  opposite 
party. 

Rule  93.  A  copy  of  the  notice  of  appeal,  specifications  of  errors,  and 
all  arguments  of  either  party,  shall  be  served  on  the  opposite  party  within 
the  time  allowed  for  filing  the  same. 

Rule  94.  Such  service  shall  be  made  personally  or  by  registered  letter. 

Rule  95.  Proof  of  personal  service  shall  be  the  written  acknowledg- 
ment of  the  party  served,  or  the  affidavit  of  the  person  making  the  ser- 
vice attached  to  the  papers  served,  and  stating  time,  place  and  manner  of 
service. 

Rule  96.  Proof  of  service  by  registered  letter  shall  be  the  affidavit  of 
the  person  mailing  the  letter  attached  to  a  copy  of  the  post-office  receipt. 

Rule  97.  Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be  allowed 
for  the  transmission  of  notices  and  papers  by  mail,  except  in  case  of  no- 
tice to  resident  attorneys,  when  one  day  will  be  allowed. 

Rule  98.  Notice  of  interlocutory  motions  and  proceedings  before  the 
Commissioner  and  Secretary  shall  be  served  personally  or  by  registered 
letter,  and  service  proved  as  provided  in  rules  94  and  95. 

Rule  99.  No  motion  affecting  the  merits  of  a  case  or  the  regular  order 
of  proceedings  will  be  entertained,  except  on  due  proof  of  service  of 
notice. 

Rule  100.  Ex-parte  cases  and  cases  in  which  the  adverse  party  does 
not  appear  will  be  governed  by  the  foregoing  rules  as  to  notices  of  decis- 
ions, time  for  appeal,  and  filing  of  exceptions  and  arguments,  as  far  as 
applicable.  In  such  cases,  however,  the  right  to  file  additional  evidence 
at  any  stage  of  the  proceedings  to  cure  defects  in  the  proof  or  record  will 
be  allowed. 

Rule  ioi.  No  person  hereafter  appearing  as  a  party  or  attorney  in  any 
case  shall  be  entitled  to  a  notice  of  the  proceedings,  who  does  not  at  the 
time'  of  his  appearance  file  in  the  office  in  which  the  case  is  pending  a 
statement  in  writing,  giving  his  name  and  post  office  address,  and  the 
name  of  the  party  whom  he  represents ;  nor  shall  any  person  who  has 
heretofore  appeared  in  a  case  be  entitled  to  a  notice  unless  within  fifteen 
days  after  being  requested  to  file  such  statement  he  shall  comply  with  said 
requirement. 

Rule  102.  No  person,  not  a  party  to  the  record,  shall  intervene  in  a 
case  without  first  disclosing  on  oath  the  nature  of  his  interest. 

Rule  103.  When  the  Commissioner  makes  an  order  or  decision  affect- 
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ing  the  merits  of  a  case  or  the  regular  order  of  proceedings  therein,  he 
will  cause  notice  to  be  given  to  each  party  in  interest  whose  address  is 
known. 

ATTORNEYS. 

Rule  104.  In  all  cases,  contested  or  ex  parte ^  where  the  parties  in 
interest  are  represented  by  attorneys,  such  attorneys  will  be  recognized  as 
fully  controlling  the  cases  of  their  respective  clients. 

Rule  105.  All  notices  will  be  served  upon  the  attorneys  of  record. 

Rule  106.  Notice  to  one  attorney  in  a  case  shall  constitute  notice  to 
all  counsel  appearing  for  the  party  represented  by  him;  and  notice  to  the 
attorney  will  be  dedRed  notice  to  the  party  in  interest. 

Rule  107.  All  attorneys  practicing  before  the  General  Land  Office  and 
Department  of  the  Interior  must  first  file  the  oath  of  office  prescribed  by 
section  3478  United  States  Revised  Statutes. 

Rule  108.  In  the  examination  of  any  case,  whether  contested  or  ex 
parte,  and  for  the  preparation  of  arguments,  the  attorneys  employed, 
when  in  good  standing  in  the  Department,  will  be  allowed  full  oppor- 
tunity to  consult  the  record  of  the  case  and  to  examine  the  abstracts, 
plats,  field-notes,  and  tract-books,  and  the  correspondence  of  the  General 
Land-Office  or  of  the  department  relative  thereto,  and  to  make  verbal 
inquiries  of  the  various  chiefs  of  divisions  at  their  respective  desks  in 
respect  to  the  pai)ers  or  status  of  said  case ;  but  such  personal  inquiries 
will  be  made  of  no  other  clerk  in  the  division  except  in  the  presence  or 
with  the  consent  of  the  head  thereof,  and  will  be  restricted  to  the  hours 
between  11  a.  m.  and  2  p.  m. 

Rule  109.  Any  attorney  detected  in  any  abuse  of  the  above  privileges, 
or  of  gross  misconduct,  upon  satisfactory  proof  thereof,  after  due  notice 
and  hearing,  shall  be  prohibited  from  further  practicing  before  the  De- 
partment. 

Rule  no.  Should  either  party  desire  to  discuss  a  case  orally  before 
ihe  Secretary,  opportunity  will  be  afforded  at  the  discretion  of  the  De- 
partment, but  only  at  a  time  specified  by  the  Secretary  or  fixed  by  stipu- 
lation of  the  parties,  with  the  consent  of  the  Secretary;  and  in  the 
absence  of  such  stipulation,  on  written  notice  to  opposing  counsel,  with 
like  consent,  specifying  the  time  when  argument  will  be  heard. 

Rule  in.  The  examination  of  cases  on  appeal  to  the  Commissioner 
or  Secretary  will  be  facilitated  by  filing  in  printed  form  such  arguments 
as  it  is  desired  to  have  considered. 

DECISIONS. 

Rule  112.  Decisions  of  the  Commissioner  not  appealed  from  within 
the  period  prescribed  become  final,  and  the  case  will  be  regularly  closed. 
(Revised  Statutes,  sec .  2273.) 

Rule  113.  The  decision  of  the  Secretary,  so  far  as  respects  the  action 
of  the  Executive,  is  final. 

Rule  114.  The  preceding  rules  shall  take  effect  on  the  first  day  of 
February,  1881. 

None  of  the  foregoing  rules  shall  be  construed  to  deprive  the  Secretary 
of  the  Interior  of  the  exercise  of  the  directory  and  supervisory  powers 
conferred  upon  him  by  law. 
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II.  INSTRUCTIONS  AND  RULINGS. 


GULSETH  vs.  SAMSON. 

Joules  of  Practice. — The  rules  of  practice  in  land  cases,  adopted  by  the  Secretary  of  the 
Interior,  are  intended  for  the  guidance  of.  persons  interested,  and  must  be  observed. 

Notice, — Notice  in  contested  cases  must  be  given  by  personal  service  where  the  address 
of  the  defendant  is  known. 

Secretary  ScnvViZ  to  Commissioner  "WlLUAMSOfi/yan.  13,  1881. 

I  have  considered  the  appeal  of  Kund  A.  Samson,  from  your  decision 
of  May  20,  iSSp,  holding  for  cancellation  his  homestead  entry  of  October 
I,  1878,  upon  the  N.  J^,  N.  E.  ^,  Section  30,  township  115,  range  40, 
Redwood  Falls,  Minnesota,  for  abandonment. 

Gunder  Larson  Gulseth  initiated  a  contest  against  this  entry  June  4, 
1879.  Notice  thereof  was  by  publication.  Upon  the  day  assigned  for 
trial,  Samson's  attorney  appeared  specially,  and  moved  the  dismissal  of  the 
contest,  for  the  reason  that  Samson  was  notoriously  a  resident  of  the  county 
in  which  said  land  was  situate,  for  a  long  time  prior  and  up  to  the  ini- 
tfation  of  the  contest,  and  that  the  notice  should  have  been  by  personal 
service,  and  not  by  publication.  ^It  appears,  from  a  supplemental  report 
made  by  the  local  officers  in  December  last,  at  your  request,  that  they 
overruled  this  motion  on  the  ground  that  Samson  was  then  personally 
present  with  his  counsel  and  witnesses,  and  that  the  object  and  intent  of 
the  notice  had  been  thus  complied  with.  The  case  then  proceeded  to 
trial,  and  witnesses  were  introduced  and  examined  by  both  parties,  upon 
the  merits.  The  Ipcal  officers  recommended  the  cancellation  of  the  entry 
for  abandonment,  and  vou  affirmed  the  same. 

The  appeal  raised  only  the  question  of  the  sufficiency  of  said  notice. 

The  rule  requires  at  least  thirty  days'  notice  of  contest,  to  be  perfected, 
first  by  personal  service  when  the  same  is  possible,  and  second  by  publica- 
tion, when  the  address  of  the  party  is  unknown,  which  fact  must  be  shown 
by  affidavit  of  the  complainant.  No  such  affidavit  was  filed,  and  it  is  clear, 
under  the  proofs  filed,  that  Samson  was  a  resident  in  said  county  when  the 
contest  was  commenced;  which  fact  Gulseth  knew,  or  might  have  known, 
upon  reasonable  inquiry.  The  insufficiency  of  the  notice  is  manifest,  and 
the  only  question,  therefore,  is,  whether  it  was  waived  by  the  subsequent 
general  appearance  of  Samson,  and  contesting  the  case  upon  its  merits. 

The  rules  of  your  office,  approved  by  this  Department,  for  the  conduct 
of  contests,  are  established  after  mature  consideration,  and  intended  for 
observance ;  and  it  is  quite  beyond  the  province  of  local  officers  to  mod- 
ify or  ignore  them.  It  is  their  duty  to  enforce  them,  especially  when  fail- 
ure therein  is  formally  brought  to  their  notice.  A  defective  compliance 
with  the  requirement  of  a  rule  has  not  greater  legal  significance  than  an 
entire  non-compliance  therewith,  if  the  party  against  whom  it  is  intended 
to  operate  makes  due  objection  thereto.  Samson  had  the  right  to  insist 
on  the  execution  of  this  rule,  and  to  object  to  the  insufficiency  of  the  no- 
tice ;  and  he  availed  himself  thereof  at  the  first  opportunity,  without 
having  in  any  manner  assented  to  the  regularity  of  the  proceeding. 

I  think  the  local  officers  should  have  granted  his  motion,  without  refer- 
ence to  the- future  conduct  or  condition  of  the  case.  Samson  had  the 
right  to  this  decision,  unembarrassed  by  what  might  afterwards  appear, 
and  the  fact  that  he  was  present  with  witnesses  in  no  wise  affects  the  duty 
of  the  officers,  in  respect  to  an  enforcement  of  the  rule. 

I  therefore  modify  your  decision,  and  direct  the  dismissal  of  the  contest. 
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SWEET  vs.  STATE  OF  CALIFORNIA. 

The  rules  of  practice  of  the  Land  Department  were  adopted  October  9,  and  went  into 
effect  December  i,  1878,  and  had  meantime  been  widely  advertised  by  proper  distri- 
bution ;  and  it  cannot  be  presumed  that  a  lawyer  practising  before  the  Department, 
was  not,  in  April,  1879,  f&miliar  with  the  requirements. 

Failure  to  serve  copy  of  appeal  from  decision  of  the  Commissioner,  on  the  appellee,  is 
sufficient  cause  under  the  rules,  in  the  absence  of  any  reasonable  excuse,  for  dismiss- 
ing the  case. 

An  appeal  from  an  interlocutory  order  will  not  lie. 

Decision  by  Secretary  Schurz,  dated  December  3,  1879. 


BOWMAN  vs.  RIDDLE. 

Contest — Substitution  of  Contestant — Interpleading,  or  the  substitution  of  an  intermediate 
contestant  in  the  place  of  the  original  complainant  in  a  contested  case,  cannot  be 
allowed. 

Acting  Commissioner  Armstrong  to  Wm.  DrumhilUr,  Logan^  Kansas,  Feb.  3, 1880. 

I  am  in  receipt  of  your  letter  of  the  17th  instant,  asking  my  opinion 
on  a  case  which  you  illustrate  in  the  following  words,  viz : 

'*  B  begins  a  contest  against  A  in  compliance  with  the  laws  and  regula- 
tions governing  timber  entry  contests,  and  with  said  initiatory  proceeding 
files  his  affidavit  and  application  for  timber  entry  \  but  prior  to  the  hear- 
ing of  the  case,  he  withdraws  from  the  same,  withdrawing  at  the  same 
time  his  application  for  entry. 

**  C  now  enters  the  case  as  contestant,  files  his  affidavit  and  application 
for  timber  entry,  accompanied  with  the  fees  required  by  law,  attends  and 
fiu*nishes  the  evidence  at  the  hearing  of  the  case. 

"  Contest  allowed  and  A's  entry  canceled. 

*'  Query :  Does  C  become  the  contestant,  and  is  he  entitled  to  all  the 
rights  and  privileges  that  would  have  accrued  to  B  ?" 

For  prudential  reasons,  the  rulings  of  this  office  are  adverse  to  the 
policy  of  entertaining  hypothetical  cases.  Hence  the  practice  is  to  con- 
sider the  questions  raised  in  such  cases  only  when  they  are  presented  in 
an  actual  case. 

But,  as  a  decision  on  the  case  stated  by  you  would  tend  perhaps  to  set 
at  rest  all  conflicting  doubts  that  may  exist  in  the  minds  of  those  inter- 
ested on  the  point  therein  raised,  and  thereby  prevent  the  prosecution  of 
contests  by  them  under  a  misapprehension  of  their  rights  and  privileges, 
with  respect  to  the  subject  matter  thereof,  when  such  contests  shall  have 
originally  been  begun  or  initiated  by  parties  other  than  themselves,  I 
would  therefore  state  as  follows,  in  response  to  your  query,  as  understood 
from  your  manner  of  stating  it : 

It  was  decided  by  this  office,  under  date  of  May  14th;  1879,  ^"  ^^  case 
of  George  Bowman  vs,  C.  Riddle,  involving  Kirwin,  Kansas,  T.  C. 
Entry,  No.  429,  which  is  analogous  to  the  one  presented  by  you,  that  the 
party  (^represented  in  your  case  by  C)  who  was  substituted  in  the  place  of 
the  onginal  contestant  (say  B)  after  the  withdrawal  of  the  latter,  but 
prior  to  the  date  of  hearing,  secured  to  himself  no  preference  right  to 
enter  the  land  contested  on  the  cancellation  of  the  entry  involving  tHe 
same ;  and  furthermore,  that  the  action  of  the  local  land  officers  in  thus 
allowing  the  interpleader  (C)  to  step  in  and  prosecute  and  determine  in 
his  own  name  a  contest  that  had  originally  been  begun  by  another  party 
was  irregular  and  improper,  there  being  nothing  contained  in  the  Rules 
of  Practice  that  would  warrant  or  sanction  such  a  proceeding. 
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On  the  withdrawal  of  the  original  contestant,  that  particular  case  is 
practically  closed,  and  no  right  or  privilege  that  had  accrued  to  him  at 
that  date  by  virtue  of  his  compliance  with  the  preliminary  requirements 
of  the  suit  can  be  transferred  to  another  party,  who  must  commence  anew 
from  the  beginning  and  go  over  the  same  preliminary  grounds  again. 

FroAi  the  above,  therefore,  it  will  be  perceived  that  interpleading  on 
the  substitution  of  an  intermediate  contestant  in  the  place  of  the  original 
complainant  in  a  contest  case  is  not  allowable. 


OATH  OF  ATTORNEY. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  December  i6,  1878. 
Where  parties  in  interest  are  represented  by  attorneys,  such  attorneys 
must,  prior  to  recognition,  file  the  oath  of  office  required  by  Section  3478 
of  the  Revised  Statutes  of  the  United  States. 

I  enclose,  herewith,  a  blank  form  of  the  oath  required,  which  you  are 
requested  to  properly  execute  and  transmit  to  this  office. 

J.  M.  ARMSTRONG,  Acting  Commissioner, 


HARRINGTON  vs.  FRANCE,  PONTEZ,  et  al. 

Resident  Attorney — Under  the  rules  of  practice  of  the  land  department,  service  of  notice 
upon  the  resident  attorneys  of  parties  to  a  controversy  is  sufficient.  If  an  appeal  from 
a  decbion  be  not  filed  within  60  days  from  such  service,  the  case  will  be  closed. 

Extend  Time — District  land  officers  have  no  authority  to  extend  the  time  prescribed 
by  these  rules. 

Act,  Commissioner  Armstrong  to  Reg,  and  Rec,  Cheyenne ,  IVyomingy  Oct,  29,  1879. ' 

I  am  in  receipt  of  Register's  letter  of  21st  instant,  asking  a  stay  of  pro- 
ceedings for  a  few  days,  to  allow  Mr.  Charles  Pontez,  who  is  writing  his 
appeal,  and  who  has  asked,  and  been  granted  by  you,  a  few  days  longer 
in  which  to  file  his  appeal  in  case  of  Harrington  v,  France,  Pontez,  et  at. 

Both  parties  to  said  case  were  represented  by  attorneys  resident  in  this 
city.  You  will  see  by  reference  to  Rule  12,  on  page  8,  of  the  Rules  of 
Practice,  that  one  day,  exclusive  of  day  of  mailing  notice  of  decision,  is 
given  for  transmission  and  receipt  of  notice  to  resident  attorneys. 

Rule  7,  page  8,  allows  sixty  days  frpm  service  of  notice  of  decision, 
within  which  to  file  notice  of  appeal  in  this  office.  Rule  16,  page  9,  is 
as  follows:  ** Decisions  of  the  Commissioner  not  appealed  from  within 
the  period  prescribed,  become  final,  and  the  case  will  be  regularly  closed.*' 

No  appeal  having  been  taken  in  this  case,  and  the  time  for  appeal  hav- 
ing expired,  the  case  was  regularly  closed  on  the  21st  instant,  and  cannot 
be  reopened. 

Your  attention  is  directed  to  the  fact  that  by  said  Rules  of  Practice, 
the  party  desiring  to  appeal  is  only  required  to  file  his  notice  of  appeal, 
and  thereafter  is  secured  in  thirty  days  for  filing  points  of  exception  and 
argument.  Hence  I  can  see  no  excuse  in  the  reason  assigned  by  you  for 
the  failure  of  Pontez  to  make  known  his  appeal. 

You  are  also  informed  that  you  have  no  authority  to  extend  the  time 
for  appeal.  Where  good  and  sufficient  reasons  exist  for  a  request  to  that 
effect,  they  must  be  presented  to  this  office  in  order  to  be  considered. 
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CIRCULAR  INSTRUCTIONS  OF  AUGUST  9,  1881. 

DiSBARRAL  OF  C.    D.  GiLMORE. 

By  direction  of  the  Hon.  Secretary  of  the  Interior,  you  are  informed 
and  instructed  that  the  order  of  the  Secretary  of  January  14,  1880,  dis- 
barring Charles  D.  Gilmore,  or  any  firm  of  which  he  is  a  member,  from 
practice  before  this  Department  and  its  branches  ^^ precludes  him  or  any 
firm  of  which  he  is  a  member,  from  practice  before  the  local  land  offices ^ 

You  are,  therefore,  directed  not  to  recognize  said  Gilmore,  or  any  firm 
of  which  he  is  a  member,  as  attorney  in  any  matter  before  your  offices. 

You  are  further  advised  that  circulars  issued  by  any  attorneys  stating 
that  officers  and  soldiers  of  the  late  war  who  were  honorably  discharged, 
etc.,  are  entitled  to  160  acres  of  Government  land,  under  the  homestead 
laws,  "which  can  be  entered  by  an  agent  or  attorney  for  the  soldier," 
are  deceptive  and  false,  and  are  calculated  and  intended  to  impose  upon 
and  mislead  the  persons  to  whom  they  are  addressed 

You  will  inform  all  such  persons  that  actual  residence  upon  and  im- 
provement and  cultivation  of  lands  entered  under  the  homestead  law  is 
required  of  soldiers,  and  that  homestead  entries  made  by  soldiers  without 
personal  residence  and  improvement  within  six  months  after  the  filing  of 
a  homestead  declaratory  statement,  are  illegal  and  fraudulent 

N.  C.  McFARLAND,  Commissioner, 


CIRCULAR  INSTRUCTIONS  OF  AUGUST  22,  1881.     ' 

Referring  to  my  circular  of  the  9th  inst.,  concluding  paragraph,  I  have 
fiirther  to  state,  in  order  to  guard  against  possible  mistakes,  that  where 
the  legally  required  residence  and  cultivation  has  been  made  by  soldiers 
of  the  late  war  on  land  embraced  in  homestead  entries  made  by  them, 
and  they  subsequently  enter  additional  tracts  to  make  up  the  quantity  of 
160  acres^  according  to  Section  2306  Revised  Statutes  of  the  United 
States,  their  original  entries  having  been  made  prior  to  the  2  2d  June, 
1874,  the  date  of  the  approval  of  the  Revised  Statutes,  no  further  resi- 
dence and  cultivation  is  required  to  be  made  on  the  additional  tracts  so 
entered  by  them ;  and  if  their  additional  entries  are  regular  in  other  re- 
spects, the  patents  are  issued  therefor  without  further  proof.  I  would  also 
state  that  where  soldiers  file  declaratory  statements  under  Section  2309  of 
said  Statutes,  thereby  acquiring  for  six  months  the  preference  right  to 
make  homestead  entries  of  the  tracts  respect;ively  filed  for,  they  are  al- 
lowed after  making  actual  entry  of  the  tracts  six  months  additional  within 
which  to  establish  residence  on  the  land. 

N.  C.  McFARLAND,  Commissioner. 


S.  R.  PATTERSON. 

Attorneys, — It  must  be  held,  for  the  safety  of  claimants  and  the  Department,  as  a  matter 
of  regulation  in  practice,  that  the  only  proper  course  with  respect  to  attorneys  is  to 
continue  to  deal  with  the  agent  presenting  a  claim  for  cerliHcation,  and  to  refuse  except 
for  good  cause  shown  to  recognize  a  subsequent  power  of  attorney  for  the  purposes  of 
delivery  of  the  certificate. 

Subsequent  power  of  attorney, — ^Where  a  member  of  a  firm  which  has  filed  a  case  for  cer- 
tification severs  his  connection  with  said  firm  after  such  filing,  he  is  not  entitled  to 
recognition  under  a  subsequent  power  to  act  in  the  premises,  unless  by  showing  the 
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business  was  at  first  entrusted  to  the  firm  on  account  of  his  personal,  connection 
therewith,  and  that  the  party  represented  fully  intended  that  it  should  continue  under 
his  personal  supervision;  or  that  upon  retiring  from  the  firm  his  right  to  act  in  these 
cases  was  reserved  in  the  settlement. 
Diibarred  attorney. — But  in  case  an  attorney  retires  from  a  firm  which,  after  his  retire- 
ment, becomes  disbarred  from  all  practice  before  the  department  or  bureau  consider- 
ing certain  pending  cases,  he  cannot  be  denied  the  privilege  of  acting  in  behalf  of  a 
client  whose  claim  had  been  formerly  in  the  hands  of  the  disbarred  attorneys,  owing 
to  the  fact  that  the  said  disbarred  attorneys  have  no  power  to  act  in  pending  cases,  and 
they  can  interpose  no  objection  to  their  client  employing  an  attorney  by  a  new  power 
who  is  competent  to  prosecute  the  claim. 

Secretary  ScHURZ  to  Commissioner  Williamson,  September  25,  1880. 

I  have  considered  the  appeal  of  A.  A.  Thomas,  from  your  decision  of 
July  23,  1880,  declining  to  recognize  him  as  an  attorney  in  the  pending 
application  of  S.  R.  Patterson,  alleged  minor  child  of  Mary  J.  Patterson, 
deceased,  for  certification  of  the  right  of  said  minor,  through  the  guard- 
ianship of  George  Delaplain,  to  make  additional  homestead  entry  of  120 
acres  of  land,  under  section  2306  of  the  Revised  Statutes. 

From  your  letter  of  refusal,  it  appears  that  said  claim  is  not  yet  in 
proper  condition  for  certification,  on  account  of  the  want  of  certain 
proofs  required  by  you ;  and  from  the  nature  of  the  case,  as  presented  on 
the  face  of  the  papers,  there  is  grave  doubt  whether  it  is  one  falling  within 
the  provisions  of  the  statute. 

But  independent  of  these  questions,  the  issue  decided  by  you  and  on 
appeal  here,  relates  exclusively  to  the  right  of  representation  of  the  claim 
before  your  office  by  attorney.  You  decline  to  recognize  Mr.  Thomas, 
because  the  application  for  certification  was  filed  by  Gilmore  &  Co.,  on 
the  5th  of  February,  1878 ;  and  because  C.  D.  Gilmore,  of  said  firm,  on 
the  1 2th  of  March,  1880,  made  affidavit  that  he  purchased  said  claim  of 
one  D.  O.  Crane,  on  or  about  January  26,  1878,  paying  therefor  |2oo, 
which  statement  is  corroborated  by  affidavit  of  said  Crane  of  same  date. 
An  affidavit  of  Charles  Rowan,  chief  clerk  of  Gilmore  &  Co.,  also,  on 
file,  states  that  the  books  of  said  company  show  the  said  purchase  by  the 
firm  for  the  consideration  named. 

You  thereupon  hold  that  Gilmore  &  Co.  having 'filed  the  claim,  and 

C.  D.  Gilmore  having  proved  to  your  satisfaction  its  purchase  afld 
owi^ership,  it  can  only  be  prosecuted  by  that  firm ;  and  you  refuse  to  rec- 
ognize a  subsequent  power  of  attorney  given  to  A.  A.  Thomas  by  Dela- 
plain, the  alleged  guardian,  dated  the  26th  day  of  June  last,  wherein  the 
former  power  to  Gilmore  &  Co.  is  expressly  revoked,  and  full  power 
given  to  said  Thomas  to  act  in  the  further  prosecution  of  the  claim. 

Mr.  Thomas,  by  way  of  appeal,  alleges  in  substance :  First,  that  he  was, 
at  the  date  of  the  former  power,  the  recognized  partner  of  C.  D.  Gilmore, 
in  the  firm  of  Gilmore  &  Co.,  and  consequently  had  an  original  right  to 
receive  the  certificate  of  confirmation  of  right  in  the  soldier  to  make 
homestead  entry.     Second,  that  the  said  original  power  ran  to  '*  Charles 

D.  Gilmore  and  A.  A.  Thomas,  members  of  the  firm  of  Gilmore  &  C0.5 
*  *  *  *  or  either  of  them,"  and  that  he,  therefore,  had  equal  individ- 
ual right  with  Gilmore  to  act  under  it ;  and  being  now  specially  desig- 
nated by  a  new  appointment,  in  revocation  of  the  old,  he  must  be  con- 
sidered as  the  only  authorized  agent  of  the  claimant.  Third,  that  the 
firm  of  Gilmore  &  Co.  was  disbarred  from  practice  before  this  department 
on  the  14th  of  April  last ;  that  C.  D.  Gilmord  is  still  a  member  of  the 
firm,  and  excluded  from  such  practice ;  that  the  said  Thomas  is  not  ex- 
cluded; that  it  is,  therefore,  not  competent  for  you  to  fiirther  recognize 
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said  Gilmore ;  but  the  said  Thomas  not  being  disbarred,  and  the  party 
represented  having  elected  to  proceed  by  a  new  appointment,  he  clearly 
has  the  right,  in  view  of  the  disability  of  the  former  attorney,  to  prose- 
cute the  claim,  and  that  effect  should  be  given  to  the  new  power  accord- 
ing to  such  election. 

In  considering  the  case  before  me,  I  think  proper  to  state,  that  in  my 
opinion  the  department  can  only  recognize  an  applicant  who  is  person- 
ally entitled  to  the  benefit  of  sections  2304  and  2306,  Revised  Statutes; 
and  in  his  behalf,  an  attorney  constituted  by  the  execution  of  the  usual 
power  to  represent  before  the  department  such  rights  and  interests  as  can 
be  acquired  by  him  under  the  section  referred  to.  Yet,  while  this  is  so, 
it  must  be  held  for  the  safety  of  claimants  and  the  department,  as  a  mat- 
ter of  regulation  in  practice,  that  the  only  proper  course  with  respect  to 
attorneys,  is  to  continue  to  deal  with  the  agent  presenting  the  claim  to 
your  certification,  and  to  refuse,  except  for  good  cause  shown,  to  recog- 
nize a  subsequent  power  of  attorney  for  the  purpose  of  delivery  of  the 
certificate. 

While,  therefore,  under  this  rule  you  would  not  be  authorized  to  recog- 
nize any  ownership  in  Gilmore  &  Co.,  consistent  practice  and  the  neces- 
sary preservation  of  the  proper  rights  and  privileges  of  attorneys  in  good 
standing  before  the  Department  would  require  you  to  deal  with  the  firm 
as  the  proper  attorney ;  and  if  Mr.  Thomas  ceased  to  be  a  member  of  that 
firm,  after  the  filing  of  the  case  for  the  certification,  he  would  not  be  en- 
titled to  recognition  under  the  subsequent  power,  unless  by  a  showing 
that  the  business  was  at  the  first  entrusted  to  the  firm  on  account  of  his 
personal  connection  therewith,  and  that  the  party  represented  fully  in- 
tended that  it  should  continue  under  his  personal  supervision.  Or,  he 
might  be  permitted  to  show  that  upon  retiring  from  the  firm  his  right  to 
act  in  these  cases  was  reserved  in  the  settlement. 

I  do  not  understand,  however,  that  either  of  these  conditions  exists  in 
this  case ;  consequently,  the  appeal  cannot  be  sustained  upon  either  the 
first  or  second  assignment  of  error. 

Upon  the  third  point  I  think  the  exception  is  well  taken.  The  firm  of 
Gilmore  &  Co.,  after  the  retirement  of  Mr.  Thomas  therefrom,  was,  on 
the  14th  of  April  last,  disbarred  from  further  practice  in  this  Department. 
The  rights  of  parties  to  claims  then  pending,  filed  by  said  firm,  were 
thenceforth  without  representation.  Having  given  cause  for  refusal  to 
fiirther  recognize  him,  the  disbarred  attorney  cannot  object  to  the  asser- 
tion of  origmal  right  in  his  client  to  have  his  business  done  by  an  agent 
competent  to  perform  it.  Neither  can  the  Department  look  into  matters 
beyond  the  question  of  representation  by  attorney,  to  consider  grounds 
for  refusal  to  deliver  to  such  client,  in  whom  the  right  rests  by  statutory 
enactment,  the  usual  and  necessary  certification  to  enable  him  to  assert 
such  right  according  to  regulations  of  its  own  establishment. 

He,  not  being  personally  present  to  prosecute  his  right,  has  by  a  new 
power,  after  the  disbarment  of  his  attorney,  empowered  another  who 
under  the  rules  is  competent  to  act  in  his  behalf.  Effect  should  be  given 
to  his  appointment,  and  the  attorney  named  in  the  power  should  be 
recognized  in  the  further  disposition  of  the  claim. 
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MCALLISTER'S  CASE. 
Opinion  by  William  Lawrence,  First  Comptroller. 

In  the  Matter  of  Claimant's  Right  to  Revoke  Power  of  Attorney. 

1.  The  Treasurer  is  not  bound  to  pay  an  agent  or  attorney,  even  on  a 
power  of  attorney  for  that  purpose  executed  by  the  claimant,  unless  some 
valid  regulation  of  the  Treasury  Department  so  requires.  His  duties  are 
not  to  be  prescribed  or  modified  by  such  power. 

2.  The  duty  of  executive  officers  to  maJce  payment  to  claimants  carries 
with  it  the  power  to  make  all  inquiries  necessary  to  its  proper  perform- 
ance. 

.  3.  The  "regulations"  of  the  Department  of  the  Treasury,  and  the 
general  principles  of  law  applicable  to  them  and  to  statutes,  are  to  be 
liberally  construed  for  the  purpose  of  giving  to  attorneys  all  proper  means 
of  securing  the  payment  of  fees  from  their  einployers. 

4.  A  claimant  cannot  change  his  attorney  in  the  prosecution  of  a  claim 
in  the  Department  of  the  Treasury  without  the  consent  of  the  Secretary. 
To  do  so  is  forbidden  by  "  regulation  "  duly  authorized.  Such  a  regula.- 
tion  has  the  force  of  law ;  but  it  does  not  and  cannot  interfere  with  the 
right  of  the  Court  of  Clain^s,  or  of  a  Commission  created  by  Congress,  to 
permit  a  change  of  attorneys  prosecuting  claims  before  these  tribunals ; 
nor  with  the  right  of  a  claimant  to  revoke  the  authority  of  an  attorney  to 
receive  a  draft  issued  for  the  payment  of  a  judgment  of  the  Court  of 
Claims,  or  of  a  claim  allowed  by  a  commission  created  by  Congress, 
unless  he  is  ^^  certified  by  said  court  or  commission  as  the  attorney  of 
record.*' 

5.  When  an  attorney  has  prosecuted  a  claim  before  the  Commissioner 
of  Claims,  and  has  failed  to  procure  the  certificate  required  by  the  "  reg- 
ulations," the  power  of  attorney  given  to  him  by  the  claimant  to  receive 
a  draft  from  the  Treasurer  "for  such  sum  as  may  be  allowed"  is  revo- 
cable. 

6.  Consideration  of  the  grounds  upon  which  the  loss  of  the  right  to 
revoke  a  power  of  attorney  may  be  alleged,  or  upon  which  a  claimant 
may  be  estopped  from  asserting  such  right. 

7.  Technically,  and  in  strict  legal  parlance,  there  can  be  no  attorney  of 
record  in  the  prosecution  of  claims  before  an  Executive  Department  or  a 
Commission  created  by  Congress,  inasmuch  as  neither  of  these  has,  in  the 
full  sense,  judicial  power  and  a  record. 

8.  A  power  coupled  with  an  interest  or  a  trust,  or  upon  a  considera- 
tion, or  given  as  a  security,  is  not  revocable  by  the  act  of  the  maker. 

9.  A  power  of  attorney  given  before  the  issuing  of  a  warrant  for  the 
payment  of  a  claim,  is  prevented  by  Section  3477  of  the  Revised  Statutes, 
as  well  as  by  sound  public  policy  and  general  common -law  principles  (U. 
S.  vs,  Robeson,  9  Pet.,  325),  from  becoming  a  power  coupled  with  an 
interest  or  a  trust,  or  given  upon  a  valuable  consideration,  or  as  a  security. 

10.  When  a  power  vests  in  the  donee  any  legal  or  equitable  interest,  or 
charges  him  with  a  trust,  the  execution  of  which  depends  upon  the  exer- 
cise of  the  power,  it  is  considered  as  coupled  with  an  interest  or  a  trust, 
and  is  not  generally  revocable. 

11.  A  power  given  for  a  valuable  consideration  is  not  a  power  for  which 
the  service  to  be  rendered  is  the  sole  consideration ;  but  a  power  under 
which,  for  example,  an  agent  advances  money  or  other  property  of  value, 
upon  an  agreement,  express  or  implied,  that  he  is  to  be  reimbursed  for 
such  advances,  is  such  a  power. 

14 
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12.  Agreements  for  the  rendition  of  services  or  for  the  advance  of 
money  in  the  prosecution  of  claims,  made  upon  consideration  of  the 
receipt  and  custody,  as  security  for  compensation  or  repayment  of  the 
drafts  to  be  issued  in  payment  of  such  claims,  are  in  contravention  of  law,  • 
public  policy,  and  the  regulations  of  the  Treasury  Department ;  and  no 
agent  or  attorney  can  have  an  irrevocable  power  to  receive  or  hold  such 
drafts  as  such  security. 

13.  A  power  given  to  an  attorney  to  receive  or  hold  a  Treasury  draft 
as  security  for  compensation  or  repayment  by  reason  of  his  having  ren- 
dered services  or  advanced  money  in  the  prosecution  of  a  claim,  will  be 
irrevocable  only  when  given  after  the  issuing  of  the  warrant  in  payment 
of  such  claim,  and  conformably  to  the  statutory  provisions. 

14.  An  injunction  cannot  interrupt  or  arrest  the  pa)Tnent  of  money  by 
the  Government.  Executive  officers  have  not  such  jurisdiction  for  the 
prevention  of  wrongs  and  enforcement  of  rights  as  that  which  exists  in 
courts  of  equity. 

15.  When  a  power  of  attorney  has  been  given  to  receive  a  draft,  and  a 
revocation  thereof  has  been  made  with  an  apparent  purpose  to  avoid  the 
payment  of  fees  due  the  attorney,  the  Treasurer  will  be  advised  to  pay 
the  claimant  in  person  at  the  Treasury ;  first  giving  notice  to  the  attorney 
of  the  time  and  place  of  such  payment,  so  that  he  may  avail  himself  of 
any  judicial  remedies  which  he  may  have  against  the  claimant. 

16.  The  First  Comptroller,  being  charged  with  the  duty  of  settling  the 
accounts  of  the  Treasurer,  and  consequently  of  passing  on  the  validity  of 
all  vouchers  submitted  by  the  Treasurer  for  payments  made,  is  the  only 
officer  authorized  to  pass  on  the  validity  of  powers  of  attorney,  (i)  to 
collect  actual  money  from  the  Treasurer,  or  (2)  to  receive  and  indorse 
drafts.  He  only  can  decide  what  powers  are  valid,  and  to  whom  money 
should  be  paid  or  drafts  delivered.  The  "  Regulations'*  of  the  Treasury 
Department  do  not  apply  to  such  powers. 

i*].  The  First  Comptroller,  having  such  exclusive  and  final  jurisdiction 
over  questions  affecting  the  settlement  of  the  Treasurer's  accounts,  may 
directly  advise  the  Treasurer  as  to  his  duties  in  paying  warrants,  and 
finally  decide  to  whom  they  shall  be  paid.  '  Necessarily  incident  to  this 
jurisdiction  is  the  power  to  decide  who  are  entitled  to  receive  drafts,  in 
order  that  payments  may  thereby  be  made. 


CIRCULAR  INSTRUCTIONS  OF  JANUARY  8,  1878. 

Applications  left  with  Local  Officers  for  Fiung  at  Proper  Time. 

By  direction  of  the  Hon.  Secretary  of  the  Interior,  dated  the  22d  ulti- 
mo, your  attention  is  called  to  the  practice  prevailing  at  many  district 
offices  of  admitting  entries  and  filings  upon  papers  prepared  and  left  in 
the  hands  of  Registers  and  Receivers,  and  of  attorneys  practicing  before 
them,  prior  to  the  cancellation  of  an  invalid  entry  under  a  pendmg  con- 
test or  relinquishment,  by  which  practice  parties  ho[)e  and  expect  to  se- 
cure a  priority  of  right  by  having  the  entry  allowed  immediately  upon 
the  receipt  of  notice  of  cancellation.  The  receipt  of  such  applications 
and  declaratory  statements  is  not  authorized  by  law  or  by  your  instruc- 
tions, and  must  be  discontinued. 

In  the  general  circular  of  May  18,  1876,  page  6,  paragraph  19,  respect- 
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ing  the  presentation  of  applications  after  contest,  it  is  provided  that  the 
contestant — 

"  Must,  if  he  desires  the  land,  by  proper  diligence  ascertain  when  notice 
of  cancellation  is  received  by  th^  Register  and  Receiver,  and  then  make 
formal  written  application  for  the  tract ;  the  land,  after  reception  by  said 
officers  of  notice  of  cancellation,  being  always  open  to  the  first  legal  ap- 
plicant^ unless  withdrawn  from  entry  by  competent  authority/' 

This  instruction  will  be  found  also  on  page  7  of  the  revised  circular  of 
December  i,  1877.  Its  purport  is  plain,  to  the  effect  that  an  application^ 
to  be  valid  must  be  made  at  a  time  when  the  land  is  free  from  appropria- 
tion and  legally  subject  to  entry,  and  no  other  should  be  considered.  As 
it  does  not  seem,  however,  to  be  duly  regarded  by  Registers  and  Receivers, 
I  append  a  copy  of  the  Secretary's  instructions,  and  request  your  special 
observance  of  its  requirements  in  all  future  cases. 

The  Secretary  says : 

"In  the  adjudication  of  cases  arising  under  the  homestead  and  timber- 
culture  acts,  it  appears  that  in  many  cases  the  affidavit  is  made  prior  to 
the  date  of  application,  and  frequently  the  time  which  has  elapsed  be- 
tween the  two  is  weeks  or  months. 

**  To  allow  entries  upon  such  affidavits  is  an. erroneous  practice  on  the 
part  of  local  officers. 

"  You  are  hereby  authorized  to  issue  a  circular  of  instructions  to  local 
officers,  calling  their  attention  to  this  matter,  directing  them  to  make  care- 
ful examination  of  the  papers  in  each  case,  to  the  end  that  the  application 
and  affidavit  bear  even  date,  except  in  cases  where  the  latter  is  made  be- 
fore some  officer  other  than  the  Register  and  Receiver.  •  In  case  the  affi- 
davit is  taken  before  an  officer  at  a  distance  from  the  lAnd-office,  an  ex- 
planation of  that  fact  should  accompany  the  papers,  and  only  a  reasonable 
time  be  allowed  to  elapse  between  the  date  of  the  same  and  the  applica- 
tion, and  in  no  case  is  an  affidavit  to  be  received  which  was  made  while 
the  land  was  appropriated  under  a  prior  entry.  Upon  a  violation  of  such 
instructions,  after  the  same  have  been  received,  you  will  immediately  call 
upon  the  officer  fOr  a  report  in  the  case,  and  transmit  the  same,  with  your 
recommendation,  to  this  Department." 

The  necessity  for  the  present  instruction  is  undoubtedly  owing  to  the 
fact  that  applications,  and  sometimes  affidavits  in  blank,  are  left  by  par- 
ties in  the  hands  of  district  officers,  prior  to  the  cancellation  of  entries, 
to  be  filled  out  with  dates,  and  duly  recognized  when  notice  of  such  can- 
cellation is  received.  It  is  this  irregular  and  mischievous  practice  on 
your  part  which  must  be  corrected ;  and  you  are  hereby  instructed  not  to 
take  or  hold  in  your  possession  such  papers,  nor  recognize  them  when 
presented  by  attorneys,  where  you  know  them  to  have  been  actually  made 
by  the  applicant  at  a  date  prior  to  the  time  when  the  land  applied  for  was 
legally  liable  to  disposal  by  you. 

You  will  please  acknowledge  the  receipt  of  this  circular,  and  be  gov- 
erned by  its  provisions. 


RANCHO  HUASNA. 

Rehearing. — Under  Rule  7,  Rules  of  Practice  in  Land  Cases,  no  re-hearings  will  be 
granted  in  cases  where  the  testimony  is  conflicting,  on  the  ground  that  the  decision  is 
contrary  to  the  evidence. 

An  application  for  a  reconsideration  of  the  Secretary's  decision  in  the 
Rancho  Huasna  survey  was  based  upon  the  following  grounds,  viz. : 
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1 .  That  the  triangle  on  the  north  is  outside  of  the  juridical  measure- 
ment, and  therefore  not  within  the  grant. 

2.  That  the  grant  claimants  are  concluded  on  the  north  by  the  survey 
of  1859,  which  stood  without  objection  from  them  for  twelve  years,  and 
only  when  the  present  claimants  came  into  possession  of  the  grant  title, 
did  they  seek  to  alter  that  line,  and  include  the  land  in  occupation  of  a 
settler  under  the  pre-emption  law.  The  grant  claimants  are  estopped  by 
their  own  laches,  if  not  by  their  own  acts. 

3.  That  a  different  rule  has  been  applied  to  these  settlers  from  that 
applied  to  settlers  in  conflict  with  a  railroad  grant,  and  therefore  the  rul- 
ing against  them  in  this  case  must  be  wrong,  if  the  ruling  in  the  railroad 
grants  is  correct. 

The  Secretary,  under  date  of  January  7,  1879,  replied :  "  *  *  * 
Counsel  for  the  grant  owners  claim  that  this  application  should  be  denied 
because  no  sufficient  legal  grounds  are  presented  for  reopening  the  case 
under  the  general  practice  of  the  Courts  governing  new  trials,  as  required 
by  Rule  7  of  the  Rules  of  Practice  of  your  office,  which  is  in  the  follow- 
ing words:  "After  a  decision  upon  a  contested  case  has  been  promul- 
gated, no  motion  for  review  or  modification  will  be  entertained  except  in 
accordance  with  the  general  principles  governing  the  granting  of  new 
trials  or  rehearings,  and  after  written  notice  to  opposing  counsel." 

I  am  of  opinion  that  this  point  is  well  taken.  The  issues  presented  by 
this  case,  were:  i.  Whether  the  small  triangular-shaped  tract  at  the 
north-easterly  corner  of  the  grant  was  within  the  limits  of  the  original 
juridical  survey.  2.  If  said  tract  was  found  to  be  within  said  limits, 
were  the  grant  owners  estopped  by  their  former  acts  of  omission  or  com- 
mission from  asserting  title  to  it? 

Two  trials  were  held  before  the  Surveyor-General,  at  each  of  which 
both  parties  were  represented  by  counsel,  and  a  large  amount  of  conflict- 
ing testimony  was  introduced.  The  case  was  then  carefully  argued  before 
you,  and  your  decision  was  based  upon  the  same  points. 

The  case  then  came  before  me  on  appeal,  when  the  same  questions  were 
again  argued  and  presented.  After  a  careful  examination  of  all  the  evi- 
dence, I  decided  that  the  tract  of  land  in  dispute  was  within  the  limits  of 
the  juridical  survey,  and  that  the  grant  owners  were  not  estopped  from 
asserting  their  claim  to  it.  These  are  the  identical  points  covered  by  the 
first  two  grounds  of  this  application.  There  has  been  no  change  in  the 
law  since  my  decision  was  rendered,  and  no  new  evidence  is  produced, 
and  there  is  no  pretence  that  any  new  evidence  has  been  discovered ;  but 
the  application  is  based,  in  effect,  upon  the  ground  that  my  decision  is 
against  the  weight  of  the  evidence. 

The  rule  of  law  is  well  settled  that  a  new  trial  will  not  be  granted  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence,  if  Jhere 
were  some  on  both  sides,  which  was  contradictory.  Carr  vs.  Gale,  3  W. 
&  M.  38;  Fearing  vs.  De  Wolf,  Id.  185;  Aiken  vs.  Bemis,  Id.  348; 
Wilkinson  vs.  Grealy,  i  Curt.  63 ;  U.  S.  vs.  five  cases  of  cloth,  2  N.  Y. 
Leq.  Obs.  84;  Blanchard*s  Gun-stock  Turning  Factory  vs.  Jacobs,  2 
Bl.,  C.  C..  69 ;  Blagg  vs.  Ins.  Co.,  3  W.,  C.  C-.  58 ;  Stanley  vj.  Whipple, 
2  McLean,  C.  C.  35;  Johnston  vs.  Harris,  i  Cranch,  C.  C.  257 ;  Mar- 
ble vs.  Fay,  49  Cal.  585  ;  People  vs.  Simpson,  50  Cal.  304;  Thompson 
vs.  State,  55  Ga.  47;  Id.  163,  200,  556,  and  600;  Clifford  vs.  Suhring, 
69  Ills.  401;  Palmer  vs.  People,  4  Neb.  68. 

The  first  two  grounds  of  this  application  do  not  satisfy  the  require- 
ments of  the  Rule  of  Practice  above  cited,  and  are  therefore  overruled. 
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Relative  to  the  third  ground  of  this  application,  it  need  only  be  stated 
that  under  the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Van  Reynegan  vs,  Bolton  [5  Otto  33],  lands  claimed  ,under  con- 
firmed Mexican  grants  are  excluded  from  settlement. under  the  pre-emp- 
tion laws,  so  long  as  the  claims  of  the  grantees  remain  undetermined  by 
the  proper  officers  of  the  United  States ;  and  a  person  who  settled  thereon 
is  a  mere  intruder  and  trespasser,  without  color  of  right. 

If,  as  alleged  by  counsel,  a  different  rule  has  been  established  relative 
to  the  rights  of  settlers  on  lands  within  the  limits  of  private  grants,  from 
that  which  prevails  in  railroad  grants,  such  rule  is  the  result  of  the  law  as 
expounded  by  the  Supreme  Court,  and  cannot  be  modified  by  this  De- 
partment. 

Owing  to  the  irregularities  which  have  grown  up  under  the  old  practice 
in  the  matter  of  applications  for  re-arguments,  reviews,  and  rehearings,  a 
strict  compliance  with  the  requirements  of  Rule  7  of  the  Rules  of  Practice 
will  hereafter  be  enforced,  and  all  applications  based  upon  grounds  which 
would  not  be  good  in  a  court  of  record  will  be  dismissed. 


CIRCULAR  INSTRUCTIONS  OF  JANUARY  20,  1879. 

Hereafter,  when  a  mineral  entry  is  n\^e  in  your  office,  you  will 
promptly  report  the  fact,  with  proper  description,  to  the  Surveyor-Gen- 
eral of  your  district. 

You  will  likewise  report  cancellations  of  mineral  entries. 

J.  A.  WILLIAMSON,  Commissioner. 


STATE  OF  CALIFORNIA— SWAMP  LANDS. 

Rtconsideratum  of  a  Decision. — A  review  of  a  decision  will  not  be  made  on  the  ground 
that  the  decision  was  against  the  weight  of  evidence,  if  there  was  some  on  both  sides 
which  was  contradictory. 

Decision  Revoked. — As  some  of  the  lands  in  this  case  had  been  patented  to  a  railroad, 
the  decision,  so  far  as  it  touches  these  tracts,  is  vacated. 

Secretary  KlRKWOOD  to  Commissioner  WlLLlAldSOU,  April  21,  1881. 

On  December  23d,  1879,  ^7  immediate  predecessor  affirmed  your  de- 
cision of  February  26,  preceding,  which  rejected  the  claim  of  the  State 
of  California  to  certain  lands  in  sections  15,  22,  27,  29,  33,  and  34,  Twp. 
17  N.,  R.  2  W.,  M.  D.  M.,  San  Francisco,  California,  as  swamp  and  over- 
flowed. 

A  motion  was  subsequently  filed  by  the  state  for  the  reconsideration  of 
my  predecessor's  decision,  upon  the  ground  that  the  testimony  was  not 
carefully  considered,  and  that  the  decision  was  against  the  weight  of  evi- 
dence. 

I  have  reason  to  believe  that  both  my  predecessors,  and  your  office,  at- 
tentively examined  the  unusually  large  amount  of  testimony  in  the  case. 
They  reached  the  same  conclusion,  viz. :  that  the  lands  were  not  swamp 
and  overflowed,  within  the  meaning  of  the  act  of  September  28,  1850. 
No  new  testimony  accompanies  the  motion. 

Rule  7,  of  the  Rules  of  Practice,  in  force  at  the  date  of  the  motion, 
provides  that  "  after  a  decision  upon  a  contested  case  has  been  promul- 
gated, no  motion  for  review  or  modification  will  be  entertained,  except 
in  accordance  with  the  general  principles  governing  the  granting  of  new 
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trials  or  rehearings ; ' '  and  the  rule  of  law  is  well  settled,  that  a  new  trial 
will  not  be  granted  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  if  there  were  some  on  both  sides  which  was  contradictory. 
(See  authorities  cited  in  the  case  of  Huasna  survey,  Copp's  Land  Owner 
for  February,  1879.) 

As  no  other  reason  than  that  stated  is  offered  for  reconsideration  of  said 
decision,  and  as  the  same  was  based  upon  what  seemed  to  my  predecessor 
the  preponderance  of  testimony  respecting  the  character  of  said  lands, 
the  motion  must  be  denied. 

As  it  appears  that  some  of  the  lands  embraced  in  this  case  had  been  pat- 
ented to  the  California  and  Oregon  Railroad  Company,  or  to  other  par- 
ties, at  the  date  of  my  predecessor's  decision,  so  that  no  jurisdiction  then 
existed  in  this  Department  to  inquire  further  into  the  title  to  such  patented 
lands  (Moore  vs.  Robbins,  6  Otto  430 ;  and  McBride  vs.  Schurz,  Oct. 
Term,  1880),  said  decision  is  hereby  vacated  as  respects  such  patented 
'  lands,  in  order  that  parties  in  interest  may  test  their  respective  rights  in 
the  proper  tribunals,  respecting  the  swampy  character  of  said  lands,  unaf- 
fected by  any  judgment  of  this  Department  upon  that  question. 


JACOB  VANDAMENT. 

Review  by  Secretary  of  His  Predecessor's  DEasioN. 

The  rule  with  reference  to  reviews  by  one  Secretary  of  the  decisions  of 
his  predecessor,  is  well  settled,  and  the  necessity  for  well-grounded  prac- 
tice is  apparent ;  but  in  cases  strongly  exceptional,  and  under  circum- 
stances demanding  for  the  essential  administration  of  justice  a  relaxation 
of  this  rule,  it  should  be  departed  from.  Such  a  case  is  presented  where 
there  is  error  in  reciting  the  case  in  the  decision  appealed  from  to  the 
Secretary,  and  where  there  is  failure  on  the  part  of  the  Commissioner  to 
send  up  the  whole  case,  whereby  the  Secretary  fails  to  get  a  full  under- 
standing of  its  true  merits,  and  there  is  evident  injustice  done. 

Decision  by  Secretary  Schurz,  November  20,  1879. 


WHITAKER,  EX  REL.,  vs.  SOUTHERN    PACIFIC   RAILROAD 

COMPANY. 

Rruiew,  —  Application  for  review  denied  because  not  presented  in  the  manner  pre- 
scribed by  the  Rules  of  Practice  ;  and  for  the  further  reason  that  no  new  evidence  is 
produced  "  sufficient  in  a  court  of  chancery  to  sustain  a  bill  of  review  or  to  get  a  new 
trial  by  law." 

Acting  Secretary  Bell  to  Commissioner  Williamson,  May  II,  1881. 

On  the  6th  instant,  Nathan  H.  Garretson,  by  E.  W^  Whitaker,  Esq., 
his  attorney,  filed  in  this  Department  an  application  for  a  reconsideration 
of  the  case  of  Horace  Whitaker,  ex  rel.  Nathan  H.  Garretson,  vs.  Southern 
Pacific  Railroad  Company,  involving  the  S.  ^  of  N.  W.  j^  and  the  W. 
%  of  N.  E.  ^,  Section  11,  Tp.  16  S.,  R.  25  E.,  M.  D.  Nl.,  Visalia  Dis- 
trict, California,  decided  by  my  predecessor  July  27,  1880. 
The  application  is  denied,  for  the  following  reasons : 
First.  There  is  no  evidence  that  notice  of  said  application  has  been 
given  to  the  opposing  party,  as  required  by  Rule  76  of  the  Rules  of  Prac- 
tice. 
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Seconds  The  motion  is  not  accompanied  with  the  affidavit  required  by 
Rule  78,  ibid. 

Third.  The  application  does  not  allege  sufficient  matter  to  entitle  Gar- 
retson  to  a  reconsideration  under  Rule  76. 

The  established  rule  of  this  Department  applicable  to  this  point,  ex- 
pressed in  a  general  wajr  by  said  Rule  76,  was  thus  stated  by  Attorney- 
General  Black  (9  Opinions,  loi): 

"  But  it  is  very  well  settled  that  when  a  Secretary  has  officially  decided 
any  matter  or  case,  and  goes  out  of  office  leaving  the  decision  on  record, 
his  successor  cannot  lawfully  overturn  it,  unless  upon  the  production  of 
such  new  evidence  as  would  be  sufficient  in  a  court  of  chancery  to  sustain 
a  bill  of  review  or  to  get  a  new  trial  at  law."  See  also  other  authorities 
cited  in  the  decision  of  matter  of  the  survey  of  the  Chauvin  Grant,  ren- 
dered March  2,  1881. 

But  there  is  no  such  new  evidence  offered  as  would  sustain  a  bill  of  re- 
view in  chancery,  or  get  a  new  trial  at  law ;  in  fact,  no  new  evidence  at 
all.  All  that  there  is  material  relative  to  "new  evidence'*  in  the  appli- 
cation is  set  forth  in  the  second  and  third  points,  as  follows : 

"2d.  Garretson  had  no  notice  of  hearing  to  be  had  on  February  27, 
1877  ;  and  only  heard  of  it  after  that  date,  when  he  asted  for  a  further 
hearing,  submitting  affidavits  showing  "new  evidence'*  by  which  he  ex- 
pected to  prove  Whitaker*s  title  good. 

"3d.  On  February  10,  1879,  7^^  (^^^  Secretary)  ordered  further  hear- 
ing, the  order  so  worded  that  it  excluded  said  new  and  all  evidence  in 
regard  to  Whi  taker's  bona  fides  anid  title,  confining  Garretson  to  his  bona 
fides  as  purchaser  solely;  thereby,  inadvertently  perhaps,  depriving  Gar- 
retson of  his  full  day  in  court  and  right  to  introduce  testimony  in  regard 
to  Whitaker's  bona  fides  as  a  pre-emptor,  that  right  being  admitted  in 
your  adverse  decision  of  July  27,  1880,  in  words  as  follows:  *It  would 
seem  to  follow  that  a  purchaser  after  entry  ought  to  be  allowed  ex  reL  to 
come  in  to  sustain  the  title  of  the  vendee  of  the  government  before  the 
Land  Department.'  " 

Your  office  decided  this  case  February  14,  1878,  upon  the  testimony 
submitted  at  the  trial  in  February,  1877,' holding  as  follows:  "  I  think 
the  testimony  fully  shows  that  prior  to  the  date  of  the  withdrawal  of  said 
land  for  the  S.  P.  R.  R.  Co.,  Mr.  Whitaker  had  not  initiated  a  valid  pre- 
emption claim  to  the  same,  and  that  pre-emption  proof  and  pre-emption 
affidavit  offered  by  him  November  4,  1872,  upon  which  his  pre-emption 
entry  was  afterwards  allowed,  were  false  and  fraudulent.  His  pre-emption 
cash  entry,  No.  2652,  for  said  land,  has  been  this  day  held  for  cancella- 
.tion  as  fraudulent,  and  the  land  in  contest  awarded  to  the  S.  P.  R.  R. 
Co.j"  and  it  was  further  held  that  one  Powell,  attorney  for  Garretson, 
"was  duly  notified  of  the  trial,  and  that  he  would  be  allowed  to  appear 
and  submit  testimony  in  support  of  his  claim  as  purchaser.  ♦  *  ,*  *  But 
Garretson  failed  to  appear  either  in  person  or  by  attorney." 

Garretson  appealed  from  this  decision,  and  with  his  appeal,  or  before 
decision  by  the  Secretary,  he  filed  affidavit,  upon  which  the  rehearing  was 
granted,  February  10,  1879.  ^7  decision  of  that  date,  my  predecessor 
affirmed  your  decision  as  to  Whitaker* s  entry,  as  follows  :  "  Your  decis- 
ion, holding  that  the  pre-emption  entry  of  Whitaker  was  fraudulent,  is 
affirmed." 

Clearly,  if  the  affidavit  upon  which  rehearing  was  granted  alleged  new 
evidence  tending  to  support  Whitaker's  title,  it  had  the  consideration  of 
my  predecessor,  and  his  decision  thereon  must  be  held  to  be  res  judicata^ 
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and  thit  his  order  restricting  the  evidence  on  the  rehearing  to .  the  ques- 
tion of  Garretson's  good  faith  as  a  purchaser,  must  be  held  to  have  been 
made  upon  the  ground  that  the  allegations  of  new  evidence  to  support 
Whitaker's  title  were  not  sufficient  to  justify  a  rehearing  upon  that  branch 
of  the  case. 

If  Garretson  had  presented,  or  offered  to  produce,  at  a  hearing,  any 
new  evidence  that  would  show  that  Whitaker's  entry  was  valid,  my  pre- 
decessor, while  he  had  the  question  of  a  rehearing  before  him,  would  not 
have  Affirmed  your  decision  holding  said  entry  for  cancellation  as  fraudu- 
lent, but  would  have  allowed  further  hearing  on  that  point,  as  well  as  the 
question  of  Garretson*s  purchase.  As  nothing. in  addition  to  what  was 
then  presented  is  before  me  in  support  of  the  motion  for  reconsideration, 
it  is  clear  to  a  demonstration  that  I  have  no  power  to  grant  the  applica- 
tion. 

As  this  case  has  received  the  attention  and  decision  of  this  Department 
op  five  different  occasions,  the  last  decision  of  my  predecessor  herein  will 
not  be  disturbed  unless  upon  a  case  clearly  made  out  within  the  rules. 


HEIRS  OF  MURRAY  McCONNELL. 

[Application  for  re-exammation  on  merits  of  the  case.] 
Held  (upon  numerous  quoted  authorities)  that  an  executive  officer  has  no  power  or  au- 
thority to  revise  or  review  a  decision  of  his  predecessor  except  upon  newly-discovered 
evidence  which  would  probably  change  the  former  ruling,  said  evidence  not  being  at- 
tainable by  applicant  at  time  of  first  hearing  by  using  ordinary  diligence. 

Secretary  Delano  to  Commissioner  Burdett,  May  31,  1875. 

I  have  carefully  considered  the  application  made  in  behalf  of  the  heirs 
of  Murray  McConnell,  asking  for  a  re-examination  upon  its  merits  of  their 
claim  to  a  certain  tract  of  land  in  fractional  section  No.  10,  T.  39  N., 
R.  14  E.,  Illinois. 

The  questions  involved,  both  of  law  and  fact,  were  considered  by  the 
Department,  upon  appeal  from  the  General  Land  Office,  in  March,  1858, 
and  were  decided  adversely  to.  McConnell.  I  am  now  asked  to  reopen 
the  case  and  consider  it  upon  its  merits. 

Upon  a  careful  examination  of  all  the  papers  submitted,  I  am  of  opinion 
that  my  predecessor  erred,  both  as  to  law  and  fact,  and  that  the  appli- 
cants, upon  considerations  of  equity  and  justice,  are  entitled  to  the  relief 
sought.  The  only  question  upon  which  I  have  had  any  doubt  relates  to 
my  power  to  set  aside  the  decision  of  my  predecessor  and  consider  the 
merits  of  the  claim. 

The  almost  uninterrupted  current  of  authorities  on  this  point  sustains 
the  general  proposition  that  an  executive  officer  has  no  power  or  authority 
to  revise  or  review  a  decision  of  his  predecessor  except  upon  newly-dis- 
covered 'evidence  which  would  probably  have  changed  the  former  deci- 
sion, not  known  to  the  applicant  at  the  time  of  the  hearing,  and  which 
he  could  not  have  produced  by  ordinary  diligence.  (2  Opin.  Att*y- 
Gen*l  9j  Id.  464;  4  Opin.  431;  5  Opin.  29;  Id.  123;  9  Opin.  loi, 
301,  387;  12  Opin.  358;  13  Opin.  35;  Id.  226;  Id.  457;  ^S  Peters 
401  j  Seq*y*s  Dec,  Beubien  &  Miranda  case,  July  28,  187 1.)  There  is 
no  such  newly-discovered  evidence  in  the  case  under  consideration.  The 
only  thing  that  approaches  it  is  this :  One  of  the  facts  found  by  my  prede- 
cessor was,  that  the  land  in  contest  had  never  been  offered  at  public  sale. 
The  affidavit  of  one  E.  D.  Taylor,  who  was  receiver  of  the  local  office  in 
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1835-6,  is  now  filed,  in  which  he  swears  that  he  offered  the  land  at  public 
sale  in  June,  1835,  under  a  proclamation  of  the  President  dated  Feb.  12, 
1835.  It  is  apparent  however  that  this  evidence,  even  if  filed'  in  the 
Department  prior  to  1858,  would  not  have  changed  the  Departmental 
decision,  inasmuch  as  better  evidence,  viz.,  the  records  of  the  Office,  were 
not  considered  sufficient  to  establish  the  fact ;  and  there  is  no  sufficient 
showing  that  this  particular  evidence  now  presented  is  newly  discovered, 
or  could  not  by  ordinary  diligence  have  been  produced  at  the  former 
hearing. 

I  am  compelled  therefore  to  consider  the  case  as  res  adjudicata,  and  to 
deny  the  prayer  of  the  applicants. 


HEIRS  OF  MURRAY  McCONNELL. 

Evidence — Official  Returns, — ^The  evidence  adduced  in  this  case  in  behalf  of  the  heirs 
of  Murray  McConnell  is  not  sufficient  to  overcome  the  official  returns  and  presumption 
of  years  in  favor  of  the  correctness  of  such  returns. 

Head  of  Department, — The  decision  of  the  head  of  a  department  affecting  private  rights 
ought  not  to  be  reversed  by  his  successor. 

Secretary  Chandler  to  Commissioner  Burdett,  Dec,  20,  1875. 

I  have  considered  the  application  of  Ihe  heirs  of  Murray  McConnell, 
for  the  issuing  of  a  patent  upon  cash  certificate  No.  3,808,  issued  June  i, 
1836,  to  Murray  McConnell,  of  Morgan  county,  111.,  for  the  north  frac- 
tion of  the  south  half  of  fractional  section  ten,  in  township  thirty-nine 
north,  of  range  fourteen  east  of  the  third  principal  meridian  in  the  State 
of  Illinois,  presented  to  the  President,  and  by  him  referred  to  the  Secre- 
tary of  the  Interior,  on  the  14th  of  August,  1875,  with  instructions  **  to 
make  such  examination  and  take  such  action  as  in  his  opinion  justice  and 
equity  demand.'*  Fractional  section  ten,  above  mentioned,  lies  on  both 
sides  of  the  Chicago  river  at  its  mouth,  and  is  bounded  on  the  east  by 
Lake  Michigan.  It  was  surveyed  in  June,  182 1,  and  the  plat  of  the  sur- 
vey was  duly  certified  November  i,  1822.  The  area  of  the  section  was 
159^  acres,  of  which  102^^  acres  was  north,  and  57^%  acres  south  of 
the  nver — ^although  by  an  error  in  computation  the  area  of  the  portion 
north  of  the  river  was  originally  stated  at  107^^  acres.  This  error  was  dis- 
covered and  corrected  on  the  plat  prior  to  183 1.  The  entire  tract  north  of 
the  river  was  surveyed  as  one  parcel,  but  the  quarter  post  on  the  west  line 
of  the  section  was  fixed,  and  the  quarter  line  extended  upon  the  plat  east 
to  the  lake. 

This  line  was  marked  with  a  hyphen,  or  conventional  mark,  to  desig- 
nate that  the  entire  tract  should  be  sold  as  one  parcel ;  which  indeed  was 
the  only  way  possible,  there  being  no  separate  computation  of  the  area  of 
the  parcels  divided  by  the  quarter-line. 

The  land  was  embraced  in  the  Palestine  land  district  from  1821  until 
February  19,  1831,  when  the  Danville  district  was  established.  It  re- 
mained in  the  latter  district  until  June  26,  1834,  at  which  date  the 
Chicago  land  district  was  established,  and  included  the  premises  in 
question. 

In  1828,  Robert  A.  Kinzie  took  up'his  residence  on  that  part  of  the 
section  lying  north  of  the 'Chicago  River,  and  cultivated  the  same  in 
1829 ;  was  in  possession  of  it  May  29,  1830,  and  on  the  7th  of  May,  1831, 
he  appeared  before  the  Register  and  Receiver  of  the  land-office  at  Pales- 
tine^ and  made  proof  of  his  pre-emption  under  the  act  of  Congress  of 
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May  29,  1830,  and  entered  at  that  office  "the  lot  or  north  fraction  of 
section  No.  10,  etc.,  containing  one  hundred  and  two  iVff  acres,"  for 
which  he  paid  the  price  of  one  dollar  and  twenty  five  cents  per  acre,  taking 
a  certificate  and  receipt  therefor  in  due  form.  Kinzie  continued  in  pos- 
session of  the  entire  tract,  laid  out  in  lots  that  part  of  it  now  in  contro- 
versy, made  sales  of  lots,  and  caused  it  to  be  built  upon  and  otherwise 
improved. 

On  the  12th  of  February,  1835,  proclamation  was  made  by  the  Presi- 
dent that  a  public  sale  would  take  place  at  Chicago,  commencing  on  the 
15th  of  June,  1835,  ^^^  ^^^  disposal  of  the  public  lands  within  certain 
limits,  excluding  the  alternate  sections  reserved  to  the  State  of  Illinois 
under  the  act  of  March  2,  1827,  and  including  "all  of  Fractional  Town- 
ship 39  N.,  of  R.  14  east,"  excepting  the  sections  designated  by  odd 
numbers.  Accompanying  the  proclamation  was  a  notice  to  all  persons 
claiming  pre-emption  rights  to  make  their  proofs  prior  to  the  day  of  sale. 
No  proofs  were  made  by  Kinzie  under  this  notice.  The  unsold  lands  of 
the  United  States  not  withdrawn  by  pre-emption  were  offered  at  the  sale. 
About  the  ist  of  June,  1836,  Murray  McConnell  ascertained  at  the  Chi- 
cago Land-Ofiice  that  several  thousand  acres  of  land  in  Chicago  and 
vicinity,  including  Kinzie' s  entry,  and  estimated  by  him  at  the  time  to 
be  worth  half  a  million  dollars,  had,  through  the  changes  in  land  district 
above  mentioned,  been  irregularly  entered ;  and  on  that  day  he  applied 
at  said  office  to  purchase  the  same.  The  Register  and  Receiver,  conceiv- 
ing it  to  be  their  duty  under  the  loth  section  of  the  act  of  Congress  of 
May  10,  1800,  permitted  the  entries  to  be  made.  That  section  provides 
that  if  any  person  applying  for  any  tract  shall,  notwithstanding  the  re- 
ceipt of  information  from  the  Register  that  the  same  has  already  been 
applied  for  by  another  person,  insist  upon  his  application,  it  shall  be  the 
duty  of  the  Register  to  enter  said  application,  noting  that  the  tract  is  al- 
ready purchased. 

That  part  of  section  10  covered  by  Kinzie's  purchase,  was  entered  by 
McConnell  in  two  parcels,  in  accordance  with  the  plajt  as  it  then  appeared, 
that  part  lying  between  the  quarter  line  and  the  Chicago  River  being  de- 
scribed as  N.  fraction  of  S.  }i  of  Sec.  10,  containing  6/^  acres. 

The  fact  of  these  entries,  on  becoming  known,  caused  intense  excite- 
ment in  Chicago.  A  meeting,  was  called,  inflammatory  speeches  were 
made,  resolutions  adopted,  and  a  committee  appointed  to  wait  on 
McConnell.  Threats  were  freely  made  to  tear  down  the  land  office,  mob 
the  Register,  and  "Morganize"  McConnell,  as  appears  from  his  state- 
ment of  June  5,  1836,  addressed  to  the  Commissioner  of  the  Land  Office 
and  Secretary  of  the  Treasury.  It  is  evident  that  he  was  in  danger  of 
bodily  harm  from  the  excited  people,  whose  lands  he  had  thus  attempted 
to  take  from  them  under  the  forms  of  law ;  and  to  protect  himself  and 
the  land  office  from  violence,  on  the  3d  of  June  following  his  entry,  he 
proceeded  in  company  with,  and  under  the  direction  of  one  of  the  repre- 
sentatives of  said  meeting,  to  the  land  office,  and  there  surrendered  to 
the  local  officers  all  the  duplicate  receipts  issued  on  such  entries,  except 
those  for  section  ten.  A  few  days  later  he  surrendered  the  receipt  for  the 
north  fraction,  but  refused  to  yield  that  for  the  N.  fraction  of  S.  fraction. 
Upon  the  duplicate  of  that  receipt,  which  was  transmitted  to  the  Commis- 
sioner, was  the  following  endorsement  made  by  the  Register : 

"Upon  referring  to  the  books,  I  find  this  tract  has  been  entered  by 
Robert  A.  Kinzie,  on  the  7th  day  of  May,  1831,  at  Palestine,  Illinois,  by 
pre-emption,  but  allowed  the  re-entry  under  the  loth  section  of  an  act  to 
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amend  the  act  entitled  '  an  act  providing  for  the  sale  of  the  lands  of  the 
United  States  in  the  territory  northwest  of  Ohio,  and  above  the  mouth 
of  the  Kentucky  river.'  Jos.  Whitlock,  .Register.'' 

It  is  clear  from  the  above,  as  well  as  the  letter  of  August  .9, 1836,  to  the 
Commissioner  from  the  Register,  in  defence  of  his.  action  allowing 
McConneirs  entry,  that  the  plats  in  the  Chicago  office  showed  Kinzie's 
entry  at  the  time  of  the  purchase  by  McConnell.  It  is  also  clear  that 
Kinzie  and  his  grantees  were  then  in  posssssion,  and  that  the  land  was  of 
great  value. 

McConnell's  entry  was  cancelled  by  Commissioner  E.  A.  Brown, 
August  20,  1836,  for  the  reasons: 

First,  That  the  land  had  previously  been  entered  by  Kinzie. 

Second.  That  it  had  not  been  offered  at  public  sale  of  June,  1835,  and 
therefore  was  not  subject  to  entry  at  private  sale  by  McConnell. 

The  Receiver  at  Chicago,  Mr.  E.  D.  Taylor,  was  directed,  for  the  rea- 
sons above  stated,  to  refund  the  money  paid  by  McConnell.  He  acknowl- 
edged receipt  of  such  instructions  September,  1836,  and  promised  com- 
pliance therewith. 

McConneirs  letter  of  September  15,  1836,  is  an  acknowledgment  of 
such  notice.  No  appeal  was  taken  by  him.  On  the  14th  of  March, 
1846,  he  again  applied  to  the  Commissioner  for  a  patent,  but  withdrew 
the  same  April  18,  1846,  before  decision. 

On  the  23d  June,  1857,  he  applied  to  Commissioner  Hendricks  for  a 
patent,  which  was  denied  on  the  28th  August  of  the  same  year.  He 
appealed,  and  the  decision  of  the  Commissioner  was  affirmed  by  this 
Department  March  13,  1858. 

He  then  applied  for  leave  to  use  the  name  of  the  United  States  in 
bringing  suit  to  recover  the  possession  of  the  land  in  question,  which  was 
denied  August  7,  1858. 

On  the  7th  July,  1874,  McConnell  having  died,  an  application  was 
made  by  his  heirs  to  my  immediate  predecessor  that  the  case  might  be  re- 
opened, on  the  ground  that  the  decision  of  Commissioner  Brown  was 
contrary  to  the  fact,  in  holding  that  ^he  land  was  not  offered  at  public 
sale  in  June,  1835  i  ^^^  ^^  support  of  the  application  presented  the  affi- 
davit of  E.  D.  Taylor,  made  July  17,  1874.  This  application  was  denied 
May  31,  1875,  o^  ^^^  ground  that  the  Secretary  had  no  power  to  review 
and  reverse  the  decision  of  his  predecessor ;  although  in  his  decision  he 
says  :  *'  Upon  a  careful  examination  of  all  the  papers  submitted,  I  am  of 
opinion  that  my  predecessor  erred  both  as  to  law  and  fact,  and  that  the 
applicants  upon  consideration  of  equity  and  justice  are  entitled  to  the  re- 
lief sought." 

.  On  presentation  of  a  copy  of  this  decision  with  what  was  stated  to  be  a 
transcript  of  all  the  papers  in  the  case,  the  President  made  the  reference 
of  it  above  mentioned.  A  comparison  of  the  transcript  with  the  original 
papers  discloses  the  fact  that  important  documents  in  the  case  are  omitted 
from  the  former.  This  may  have  occurred  from  oversight  in  preparing 
the  list  of  papers  to  be  copied,  but  the  gentleman  who  presented  the 
transcript  to  the  President  committed  a  grave  error  in  failing  to  first 
verify  the  truth  of  his  statement  as  to  its  contents. 

After  a  patient  investigation  of  this  case,  I  am  unable  to  find  any  equity 
in  McConneirs  claim.  By  his  entry  he  attempted  to  obtain  title,  at  a 
merely  nominal  price,  to  an  exceedingly  valuable  tract  of  land  which  had 
been  bought  by  Kinzie  and  occupied  by  him  and  his  grantees  in  good 
faith  for  years;  and  thia  too  with  full  knowledge  of  Kinzie* s  purchase, 
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occupation  and  improvements.  If  his  heirs  are  entitled  to  the  relief 
sought,  it  is  only  because  they  have  shown  a  strictly  legal  purchase  from 
the  United  States. 

The  decision  of  Commissioner  Brown  that  the  purchase  was  not  legal, 
for  the  reason  that  the  land  had  not  been  offered  at  public  sale,  was  con- 
temporaneous with  the  facts  on  which  it  was  based,  when  the  evidence 
was  acce^ible  and  the  land  officers  would  recollect  the  circumstances  of 
the  sale. 

The  land  was  entered  upon  the  book  as  sold,  and  it  was  the  duty  of 
the  Register  and  Receiver  not  to  offer  it.  It  was  very  valuable,  and  if 
offered  it  is  extraordinary  and  almost  incredible  that  there  should  not 
only  have  been  no  bidders  for  it,  but  that  it  should  have  remained  for 
nearly  a  year  after  without  finding  a  purchaser.  When  the  Receiver  was 
directed  to  inform  McConnell  that  the  sale  was  canceled  for  the  reason 
that  the  land  was  not  offered  at  public  sale,  that  being  a  fact  as  to  which 
he  had  personal  knowledge,  if  it  had  been  untrue  he  would  at  once  have 
informed  the  Commissioner  of  the  error ;  yet  he  offered  no  objection  to 
the  statement,  but  acquiesced  in  it.  The  evidence  relied  on  to  show  the 
public  offer  is  the  affidavit  of  the  same  Receiver,  made  almost  forty  years 
after  the  occurrence  took  place,  in  which  he  does  not  undertake  to  say 
the  land  in  question  was  offered,  except  as  it  may  be  inferred  from  a  gen- 
eral statement  of  what  was  done  at  the  sale.  His  attention  does  not 
appear  to  have  been  called  to  this  tract  of  land — to  Kinzie's  entry,  and 
the  circumstance  that  McConnell's  entry  was  only  permitted  as  a  second 
entry,  under  the  act  of  May  lo,  1800 — and  it  may  well  be  supposed  that 
they  had  all  passed  from  his  memory.  The  statements  of  the  affidavit  are 
not  sufficient  to  overcome  the  presumptions  arising  from  his  official  con- 
duct in  1836,  and  the  circumstances  above  referred  to  are  such  as  to  sat- 
isfy my  mind  that  the  land  was  not  offered,  and  that  McConnell's  entry 
was  therefore  illegal. 

This  conclusion  renders  it  unnecessary  to  consider  the  effect  of  Kinzie's 
entry,  its  subsequent  confirmation  under  the  act  of  Congress  of  July  2d, 
1836,  and  the  issuing  of  a  patent  therefor  March  9,  1837. 

But  there  is  another  insuperable  bar  to  the  relief  sought  by  the  heirs  of 
McConnell. 

The  public  interests  require  that  the  action  of  the  executive  branch  of 
the  government  should  be  reasonably  speedy,  certain  and  final.  The 
question  here  presented  was  before  the  Commissioner  of  the  Land-Office 
in  1836,  and  was  decided  adversely  to  McConnell.  A  patent  was  issued 
nearly  forty  years  ago,  which  the  Commissioner  held,  very  properly  in 
my  opinion,  conveyed  the  land  in  question  to  Kinzie.  Upon  the  faith 
of  this  action  of  the  Government,  titles  have  been  transferred  and  im- 
provements made  thereon,  until  it  is  now  in  the  heart  of  a  great  city,  and 
worth  millions  of  dollars. 

The  principle  that  the  decision  of  a  question  of  this  nature,  affecting 
private  rights,  by  the  head  of  a  Department,  is  binding  upon  his  successor, 
is  well  settled  by  a  long  course  of  administrative  ruhngs,  sustained  both 
by  the  opinions  of  the  Attorneys-General  and  the  decisions  of  the  courts. 

Opinion  Mr.  Bristow,  13  Opins.,  p.  457,  and  cases  there  cited,  and  also 
Sargeant  et  al.  vs,  U.  P.  R.  R.  Co.,  Copp's  Public  Land  Laws,  p.  421. 
McGarrahan  case,  lb.  532.     Beaubien  and  Miranda,  Id,  605. 

In  the  language  of  Attorney-General  Gushing:  If  it  were  otherwise, 
there  would  be  no  security  or  stability  for  any  rights  of  property  acquired 
under  the  action  of  the  government. 
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So  far  as  the  action  of  this  Department  is  invoked,  the  decision  of 
Commissioner  Brown,  affirmed  as  it  has  been  by  my  predecessors,  must 
be  considered  as  binding,  and  having  settled  the  question  finally.  The 
application  for  a  patent  is  therefore  denied. 


ANDREW  RICKARD. 

Fraudulent  Claim, — The  decision  of  the  head  of  a  Department  may  be  reversed  by  his 
successor  when  it  is  necessary  in  order  to  defeat  a  fraudulent  claim,  where  such  fraud 
is  brought  to  the  notice  of  the  proper  officers — regard  being  had  to  the  time  that  has 
elapsed  after  entry,  and  the  rights  of  innocent  third  parties. 

Secretary  Chandler  to  Commisswner  Burdbtt,  Jan,  19,  1876. 

I  have  again  had  under  consideration,  on  a  motion  for  review,  the  case 
of  the  Donation  Claim  of  Andrew  Rickard,  certificate  No.  1498,  from 
the  Roseburg  District,  Oregon. 

By  decision  of  January  9,  1875,  this  Department,  without  going  into 
the  merits  of  the  case,  and  inadvertently,  as  I  think,  reversed  your  decis- 
ion ordering  the  cancellation  of  the  certificate,  following  as  a  precedent 
the  decision  of  May  29,  1874,  in  the  case  of  Warwick  and  Davis. 

On  careful  consideration,  I  find  the  cases  are  not  parallel.  In  the 
Warwick  and  Davis  case  satisfactory  proof  was  made,  the  land  paid  for, 
and  receipt  issued  in  1856 ;  and  not  until  1869,  thirteen  years  afterward, 
was  any  attempt  made  to  disturb  the  entry.  Proper  notice  was  not  given, 
and  an  adverse  decision  made  by  the  local  officers  after  an  ex  parte  hear- 
ing before  them. 

In  the  case  of  Rickard,  under  consideration,  proof  was  made  in  April, 
1870,  and  certificate  issued  May  25;  1870.  In  August  and  September  of 
that  year,  affidavits,  charging  fraud  in  the  entry,  were  filed  in  the  local 
office,  and  on  the  recommendation  of  the  Register  and  Receiver,  your 
office,  November  22,  1870,  ordered  an  investigation.  This  was  had  after 
due  notice  to  all  parties  in  interest. 

The  testimony  then  taken,  even  that  of  Rickard  and  the  witnesses,  by 
whom  he  made  his  proof  originally,  shows  conclusively  that  his  pretended 
claim  was  a  farce,  and  in  utter  fraud  of  the  law ;  that  he  only  secured  his 
certificate  by  subornation  of  perjury  in  making  his  proof. 

I  feel  that  the  Department  should  go  to  the  limit  of  its  jurisdiction  to 
defeat  such  a  claim.  Were  the  previous  decision  of  the  Department  my 
own,  I  should  have  no  hesitation  in  withdrawing  it,  and  affirming  the 
action  of  your  office.  But  said  decision  was  rendered  by  my  predecessor. 
What  then  is  my  duty  under  the  circumstances,  and  how  far  am  I  bound 
by  said  decision  ? 

It  is  established  by  the  weight  of  authority  that  the  decision  of  the  head 
of  a  Department,  in  a  case  properly  before  him,  may  be  set  aside  by  his 
successor,  where  the  record  discloses  a  palpable  mistake  of  fact,  such  as 
an  error  of  cancellation,  or  new  facts  are  presented,  which  show  the  deci- 
sion to  be  erroneous ;  and  I  think  it  also  may  and  should  be  done  when 
it  is  necessary  in  order  to  defeat  a  fraudulent  attempt  to  secure  title  to  the 
public  lands,  when  such  fraud  is  developed  and  brought  to  the  notice  of 
the  proper  officers,  as  was  done  in  this  case. 

I  cannot  conceive  that  the  Department  is  estopped  from  reversing  its 
action  and  defeating  a  fraudulent  claim  at  any  time  before  patent  issue, 
even  though  there  may  have  been  a  change  in  its  head  \  albeit  sound 
policy  may  require  that  due  regard  be  had  to  the  length  of  time  that  has 
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elapsed  after  entry,  and  the  rights  of  innocent  third  parties  meanwhile 
attaching. 

However  much  I  should,  on  the  ground  of  courtesy,  prefer  to  leave 
undisturbed  the  decision  of  my  predecessor,  I  see  my  duty  very  clearly  to 
do  the  contrary. 

I  accordingly  withdraw  the  decision  of  January  9,  1875,  ^^^  affirm 
your  decision  of  May  9,  1874,  ordering  the  cancellation  of  Rickard's 
certificate. 


FOLSOM  V.  HAZEN. 

Attorney — Erroneous  Decision. — The  Commissioner  of  the  General  Land  Office  has  a 
right  to  correct  what  he  considers  an  erroneous  decision,  without  first  giving  notice  of 
such  intention  to  the  attorneys  of  record  in  the  case,  but  as  a  matter  of  courtesy  such 
notice  should  be  given  when  the  interests  of  the  government  will  not  be  injured. 

Secretary  ScHURZ  to  Commissioner  Williamson,  May  4,  1877. 

On  December  23d,  1876,  Messrs.  Luce,  Holcomb  and  Johnston,  attor- 
neys for  Camp  and  Walker,  present  owners  of  the  title  of  Alfred  Folsom 
in  the  S.  )4  of  N.  W.  ^,  and  lots  5,  6  and  7,  section  31,  township  58, 
range  25,  St.  Cloud,  Niinnesota,  made  application  for  a  review  of  the  de- 
cisions of  your  office  of  date  June  20th,  1874,  and  September  12th,  1876, 
in  the  case  of  Alfred  Folsom  vs.  Wm.  J.  Hazen.  Said  attorneys  also 
asked  that  a  hearing  be  ordered  in  said  case.  Messrs.  Britton  and  Gray, 
resident  attorneys  of  Hazen,  were  notified  of  said  application,  and  on 
January  nth,  1877,  they  filed  a  brief  in  opposition  thereto. 

On  January  17th,  1877,  you  took  up  said  case  and  refused  the  applica- 
tion, notifying  said  attorneys  of  your  action  on  the  same  day,  but  your 
decision  was  not  transmitted  to  the  local  officers. 

On  January  25th,  1877,  you  took  up  said  case  without  notice  to  Messrs. 
Britton  and  Gray,  and  on  the  same  record  evidence  set  aside  your  de- 
cision of  January  17th,  1877,  ^'^^  ordered  a  hearing  in^'said  case  before 
the  local  officers. 

On  January  31,  1877,  Messrs.  Britton  and  Gray  filed  notice  of  appeal 
from  and  assignments  of  error  in  your  decision,  ordering  said  hearing, 
and  you  dismissed  said  appeal  February  5th,  1877. 

The  papfers  were  submitted  to  this  Department  on  application  of 
Messrs.  Britton  and  Gray  for  a  review  of  your  action  on  February  i6th, 
1877.  The  doctrine  that  an  appeal  cannot  be  taken  from  a  decision  of 
your  office  ordering  a  rehearing,  was  fully  established  by  my  predecessor 
in  the  case  of  Shadduck  vs,  Horner,  Copp's  Land  Owner  for  December, 
1875,  P^g^  '33-  Under  this  decision  your  judgment  is  final  as  to  the 
value  of  the  evidence  submitted  in  support  of,  and  the  necessity  for  a 
hearing.  It  does  not,  therefore,  devolve  upon  me  at  this  time  to  examine 
into  the  merits  of  this  case,  or  to  say  whether  your  decision  ordering  a 
hearing  was  justified  by  the  law  or  facts  of  this  case. 

The  only  question  for  my  consideration  is  whether  you  have  a  right  to 
correct  what  you  consider  an  erroneous  decision,  without  first  giving  the 
attorneys  of  record  notice  of  your  intention  to  do  so. 

I  am  of  opinion  that  yoii  have  that  rights  although  courtesy  to  the  at- 
torney would  suggest  the  propriety  of  giving  notice  of  such  intended 
action  when  it  can  be  done  without  injury  to  the  interests  of  the  Govern- 
ment. 

The  application  for  I'eview  is  denied. 
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ROBERT  WILSON. 

Actual  Cases. — Decisions  will  be  rendered  only  in  actual  cases  coming  properly  before 
the  General  Land-Office. 

Commissioner  Williamson  to  Robert  Wilson,  Oakdale,  Neb.,  July  13,  1876. 

Opinions  and  decisions  are  only  rendered  in  ac^a/  cases  coming  before 
the  office  for  adjudication,  in  the  administration  of  the  laws  governing  the 
disposal  of  the  public  lands. 

Regarding  your  homestead  claim,  election  to  the  office  of  county  clerk, 
and  the  effect  of  your  removal  from  the  lands  to  the  county-seat,  no  ap- 
plication of  said  alleged  decision  can  be  made  until  your  homestead  entry 
is  contested  on  the  ground  of  abandonment  or  change  of  residence  by 
reason  of  your  absence,  as  stated  ;  or  when  you  make  final  proof  thereon. 
When  such  action  has  been  taken  in  the  premises  as  will  bring  your  case 
properly  before  this  office  for  adjudication,  the  facts  which  may  be  pre- 
sented by  you  in  extenuation  of  failure  to  comply  with  official  regulations 
relative  to  residence  will  be  duly  considered,  and  a  decision  rendered. 


RUTH  E.  FULTON. 

• 

Board  of  Equitable  Adjudication. — ^The  jurisdictional  rule  thai  where  a  court  takes  cog- 
nizance of  any  original  matter  it  draws  to  its  jurisdiction  every  incidental  or  neces- 
sary question,  is  applicable  to  this  Board. 

Secretary  ScHURZ  to  4ttomey  General  Chakles  Devens,  March  3,  1 88 1. 

I  have  the  honor  to  submit  herewith,  for  your  consideration  and  con- 
current action,  the  application  of  Ruth  E.  Fulton  for  a  review  of  the 
decision  of  the  Board  of  Equitable  Adjudication  of  November  8th  and 
nth,  1880,  in  the  matter  of  homestead  entry  No.  2428,  final  certificate 
No.  1339,  Montgomery  district,  Alabama. 

The  decision  of  the  case  is  as  follows : 

*'  In  this  case  the  proof  fails  to  show  a  substantial  compliance  with  the 
requirements  of  the  homestead  law  in  this :  That  it  does  not  appear  that 
Thomas  J.  Fulton,  or  the  said  Ruth  E.  Fulton,  since  the  death  of  her 
husband  in  October,  1876,  ever  established  a  residence  upon  the  land. 
The  entry  was  made  in  December,  1869,  nearly  seven  years  before  the 
decease  of  Thomas  J.  Fulton.  The  improvements  are  described  as  *  a 
one-room  dwelling-house,'  and  about  twelve  acres  of  land  cleare;d  and 
under  cultivation ;  no  estimate  of  the  value  thereof  being  given.  These 
improvements  do  not  appear  to  be  such  as  would  indicate  a  bona  fide 
attempt  on  the  part  of  Fulton  to  make  a  home  upon  the  land,  even  allow- 
ing his  excuse  of  poverty  to  have  its  full  weight. 

"I  therefore  decide  that  this  case  should  be  rejected  for  invalidity." 

The  application  raises  the  question  whether  or  not  the  Board  can  look 
into  the  whole  case,  or  whether  its  jurisdiction  is  limited  to  the  consider- 
ation of  the  point  submitted  by  the  Commissioner  of  the  General  Land 
Office. 

I  think  this  question  is  settled  by  Rule  24,  for  the  confirmation  of  home- 
stead entries,  which  is  as  follows : 

"All  homestead  entries,  in  which  by  reason  of  ignorance  of  the  law, 
sickness  of  the  party  or  his  family,  the  final  proof  was  not  made  within 
the  period  prescribed  by  statute,  but  in  other  respects  the  law  has  been 
complied  with." 

It  is  contended  that  as  the  Commissioner  of  the  General  Land  Office 
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decided  that  in  all  respects,  except  the  making  of  proof  in  time,  "  the 
law  has  been  complied  with,"  only  the  question  of  laches  was  before  the 
Board.  But  it'  seems  to  me  that  under  the  rule  the  Board  must  find  that 
in  all  respects,  except  the  failure  to  offer  proof  within  the  seven  years, 
the  law  has  been  complied  with — that  the  general  jurisdictional  rule  that 
where  a  court  takes  cognizance  of  any  original  matter  it  naturally  draws 
to  its  jurisdiction  every  incidental  or  necessary  question,  is  here  applicable. 

I  am  of  opinion  that  the  application  should  be  dismissed. 

Should  you  concur,  the  Commissioner  will  be  instructed  accordingly. 

Attorney  Genera/ Vevehs  to  Secretary  ScHURZ,  March  5;  1 88 1. 

In  reply  to  your  communication  of  the  3d  instant,  submitting  for  con- 
sideration and  concurrent  action  the  application  of  Ruth  E.  Fulton  for  a 
review  of  the  decision  of  the  Board  of  Equitable  Adjudication  of  No- 
vember 8th  and  nth,  1880,  in  the  matter  of  homestead  entry  No.  2,428, 
final  certificate  No.  1,339,  Montgomery  district,  Alabama — 

I  have  the  honor  to  state  that  I  concur  in  your  opinion  that  the  appli- 
cation should  be  dismissed. 


PUBLICATION  OF  NOTICE. 

Commissioner  Williamson  to  Reg,  and  Rec,<,  Fair  Piety ^  Colorado^  Jan.  4,  1877. 

Both  of  the  papers  published  in  your  district  are  printed  on  one  side 
in  the  city  of  St.  Louis,  Mo. ,  while  the  other  side  of  each  issue  is  printed 
in  the  district. 

There  certainly  can  be  no  objection  or  impropriety  in  a  newspaper  pro- 
prietor's issuing  his  paper,  if  he  so  desires,  with  one  side  of  his  paper 
entirely  blank,  or  filled  with  matter  printed  in  another  city  or  state. 

In  case  one  side  of  the  paper  is  printed  and  the  paper  is  published  in  a 
given  town  in  your  district,  you  should,  in  accordance  with  the  terms  of 
the  mining  act,  publish  the  notices  required  by  said  act,  in  the  newspaper 
^^ published  nearest  to  said  claim." 

Many  of  the  papers  published  in  those  parts  of  the  country  which  are 
not  thickly  settled  are  printed  on  one  side  in  another  city  or  state,  while 
the  other  side  is  filled  with  local  news  or  advertisements. 

The  object  of  publishing  the  notice  is  to  give  notice  to  all  whose  rights 
might  be  prejudiced  by  the  issuance  of  a  patent  as  applied  for,  in  order 
that  they  may  present  their  objections. 

This  can  best  be  accomplished  by  publishing  the  notice  in  a  paper 
published  nearest  the  claim,  and  a  paper  of  general  circulation  in  that 
vicinity. 

CIRCULAR  JNSTRUCTIONS  OF  DECEMBER  28,  1877. 

Publication  of  Notices. 

The  attention  of  this  office  has  been  called  to  instances  where  notice  of 
contest  before  district  officers  has  been  published  in  a  newspaper  desig- 
nated by  one  of  the  parties  to  the  contest,  and  in  some  cases  printed  in 
the  English  language  in  a  German  paper. 

This  matter  was  laid  before  the  Honorable  Secretary  of  the  Interior, 
who,  on  the  19th  instant,  approved  the  suggestions  of  this  office,  and 
directed  me  to  specially  recall  to  your  attention  that  section  of  the  Rules 
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of  Practice  relating  to  service  of  notice,  in  order  that  you  may  hereafter 
be  guided  by  those  Rules  and  these  instructions. 

Publication  of  notice  of  contest  involves  considerable  expense  to  the 
parties  at  best,  and  should  not  be  fesorted  to  unless  there  is  reasonable 
ground  for  supposing  that  service  by  mail  would  fail  of  effect,  and  that 
personal  service  upon  the  parties  or  their  attorneys  would  be  more  costly. 
Discretion  in  the  adoption  of  that  method  of  service  is  therefore  neces- 
sarily conferred  upon  district  officers,  for  the  due  exercise  of  which  thdy 
will  be  held  strictly  accountable. 

When  such  mode  of  service  is  adopted,  the  Rules  of  Practice  must  be 
carried  out,  and  the  notice  published  in  the  paper  of  largest  circulation, 
nearest  the  party  to  be  reached,  and  printed  in  the  language  usually 
sp6ken  or  read  by  him,  if  there  be  such  paper  printed  and  of  general  cir- 
culation in  the  neighborhood,  unless  all  parties  to  the  contest  unite  in 
requesting  the  designation  of  some  other  paper.  But  in  no  case  should 
the  notice  be  printed  in  other  language  than  that  in  which  the  paper  gen- 
erally is  printed.  J.  A.  Williamson,  Commissioner, 


■    ZACHARY  vs.  WESTBROOK. 

« 

Hearing. — The  local  land  officers  have  jurisdiction  to  order  a  hearing  to  determine  mat- 
ters alleged  to  have  occurred  subsequent  to  the  formal  hearing,  provided  entry  had  not 
been  allowed. 

Objection, — Objection  to  jurisdiction  should  be  raised  before  a^decision  is  rendered  upon 
the  merits  of  the  case. 

Commissioner  Williamson  to  Reg,  and  Rec.y  Stockton^  California^  yan.  20,  1881. 

I  have  considered  the  case  of  John  B.  Zachary  vs.  John  W.  Westbrook, 
involving  the  fractional  S.  W.  ^  sec.  7,  township  28,  R.  11  E.,  on  ap- 
peal from  your  decision  adverse  to  defendant. 

The  land  was  formerly  within  the  limits  of  the  reservation  for  the 
Stockton  and  Copperopolis  Railroad  Company,  and  was  restored  to  set- 
tlement and  entry  September  4,  1874. 

Westbrook  filed  D.  S.  7653,  September  4,  1874,  alleging  settlement 
same  day,  and  Zachary  filed  D.  S.  7742,  September  4,  1874,  alleging 
settlement  October  8,  1873. 

In  1875,  ^  hearing  was  had  between  said  parties  to  determine  their  rel- 
ative rights  to  the  premises  in  controversy,  and  upon  an  examination  of 
the  testimony  then  subniitted  to  this  office,  January  10,  1878,  it  was 
found  that  Westbrook  was  acting  in  good  faith,  was  a  qualified  pre- 
emptor,  and  had  substantial  improvements  upon  the  land  at  date  of  its 
restoration  ;  and  that  Zachary  also  at  that  date  htid  improvements,  was 
settled  there  as  a  pre-emptor,  and  was  endeavoring  to  comply  with  the  law 
in  good  faith.  The  improvements  of  both  parties  being  upon  the  S.  E. 
y^  S.  W.  ^,  they  were  awarded  a  joint  entry  of  said  tract;  and  as  to 
the  other  tracts,  you  were  directed  to  treat  their  claims  as  though  pre- 
sented under  the  act  of  March  3,  1873  (s^^-  2274  Rev.  Stat.)  providing 
for  joint  entries  by  those  who  had  made  settlements  prior  to  survey. 

You  were  further  directed  that  '*  should  the  parties  not  agree  upon  an 
equitable  adjustment  of  their  entries  *  *  *  to  proceed  with  a  hearing 
for  the  purpose-  of  determining  their  respective  rights  to  the  tracts  in 
question.'* 

This  instruction  evidently  had  relation  to  the  preceding  one,  viz.,  that 
the  parties  should  be  allowed  to  make  joint  entry  as  provided  by  the  sec- 
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tion  of  Revised  Statutes  mentioned ;  failing  in  which,  you  were  to  order 
a  hearing  to  determine  what  subdivisions  of  the  tract  in  controversy, 
exclusive  of  the  S.  E.  ^  thereof,  of  which  a  joint  entry  was  awarded, 
the  parties  were ' respectively  entitled  to,  by* reason  of  occupation  and 
improvement,  nothing  being  shown  in  the  testimony  then  before  it  from 
which  this  office  could  make  a  specific  award  thereof. 

Misconstruing  said  instruction,  you  cite  it  as  authority  for  your  action 
ii\  ordering  a  further  hearing  between  said  parties  upon  the  filing  by 
Zachary  of  an  affidavit  alleging  that  since  date  of  former  trial  Westbrook 
had  failed  to  comply  with  the  law  in  the  matter  of  residence  upon  the 
land. 

Notices  were  issued  for  a  hearing  to  be  had  March  i8,  1878,  when  both 
parties  appeared  with  their  attorneys,  and  submitted  testimony  upon  the 
matter  involved,  from  which  you  found  that  Westbrook  had  failed  to 
reside  upon  the  land  since  1875,  ^^^  ^^^  resided  with  his  family  in  a 
neighboring  town,  and  had  presented  no  valid  excuse  for  such  failure  to 
comply  with  the  law ;  that  Zachary  had  continued  to  reside  upon  the 
land,  and  had  the  better  right  thereto. 

Westbrook  appealed  from  this  decision — 

ist.  Because  you  had  no  authority  to  order  said  hearing,  inasmuch  as 
my  said  decision  left  but  one  question  to  be  decided,  that  is,  what  part  of 
the  land  each  should  have. 

2d.  That  the  decision  was  contrary  to  the  weight  of  the  evidence. 

As  to  the  exception  first  above  stated,  if  .this  hearing  had  arisen  upon 
an  application  for  new  trial,  its  scope,  involving  matters  in  existence  at 
the  date  of  former  trial,  but  not  for  sufficient  reasons  then  elicited,  the 
objection  would,  had  it  been  made  in  time,  have  been  a  valid  one.  On 
the  contrary,  however,  it  arose  upon  an  allegation  of  non-compliance  with 
law  subsequent  to  former  hearing,  and  is  in  reality  a  new  contest,  dis- 
tinct from,  and  having  no  relation  to  the  previous  case  (Foster  v.  White 
et  al.;  Same  v,  Moore;  Secretary's  Decision  of  February  6,  1875);  ^^^ 
no  entry  having  been  made,  the  matter  of  ordering  this  hearing — as  a 
new  case — was  within  your  jurisdiction.  Even  were  this  not  so,  appellant 
having  proceeded  with  the  merits  of  the  case,  without  objection  to  your 
jurisdiction,  until  subsequent  to  the  rendition  of  your  decision,  it  is  now 
too  late  for  .him  to  question  your  jurisdiction  in  the  premises. 

As  to  the  second  point  of  appeal,  that  your  finding  of  fact  is  contrary 
to  the  weight  of  evidence,  I  have  in  connection  therewith  carefully  ex- 
amined the  testimony,  and  do  not  find  the  same  sustained  by  the  record 
of  the  case. 

It  is  shown  that  in  the  fall  of  1875,  Westbrook  moved  with  his  family 
to  the  town  of  Oakdale,  two  and  a  half  or  three  miles  distant,  to  a  house 
owned  there  by  him,  and  that  his  residence  is  undoubtedly  there.  It  is 
true  that  he  has  spent,  at  intervals,  a  few  days  and  nights  upon  the  claim, 
and  that  his  wife  has  occasionally  been  there  with  him ;  yet  the  land  has 
in  no  sense  been  his  home.  His  presence  there  periodically,  it  seems  to 
me,  was  rather  for  the  purpose  of  making  a  show  of  compliance  with  law, 
rather  than  with  the  bona  fide  intention  of  making  for  himself  a  perma- 
nent residence  thereon.  It  is  alleged  in  extenuation  that  his  wife  was 
obliged  to  live  in  town  in  order  to  care  for  her  aged  parents.  But  this 
does  not  appear  to  be  entirely  true.  Her  parents,  it  does  not  appear, 
required  her  constant  attention,  or  more  attention  than  she  could  have 
bestowed  upon  them  had  she  resided  with  her  husband  upon  the  claim, 
nor  were  they  dependent  solely  upon  her  for  assistance. 
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In  accordance  with  these  views,  the  D.  S.  No.  7653  of  Westbrook  is 
held  for  cancellation,  and  the  land  awarded  to  Zachary. 


SCHELTER  vs.  OFF. 

Proof— 'Allegations. — Proofs  should  be  confined  to  allegations,  and  judgment  rendered 

on  the  questions  at  issue  only. 
Hearing — Consent. — A  hearing  may  be  ordered  on  other  questions  raised,  unless  the 

testimony  submitted  be  accepted  by  defendant  in  lieu  thereof. 

Secretary  KiRKWOOD /^  Commissioner  of  General  Land- Office y  June  9,  1 88 1. 

I  have  considered  the  case  of  Christian  Schelter  vs.  Charles  F.  Off,  in- 
volving the  latter's  timber-culture  entry  made  January  22,  1878,  on  the 
S.  Yi  S.  E.  i^,  and  the  S.  ^  S.  W.  ){,  Section  34,  Tp.  3  N.,  R.  20  W., 
Bloomington,  Neb.,  on  appeal  by  Off  from  your  decision  of  October  19, 
1880,  holding  his  entry  for  cancellation,  because  the  land  was  not  subject 
to  a  timber-culture  entry,  and  because  also  the  affidavit  on  which  the 
entry  was  made  was  executed  several  months  prior  to  the  date  of  said 
entry. 

The  affidavit  of  contest  alleges  that  Off  "has  wholly  abandoned  said 
tract,  and  that  said  tract  is  not  cultivated  by  said  party,  as  required  by 
law,'' 

As  these  were  the  sole  charges  made  by  Schelter,  Off  was  required  to 
answer  these  only ;  and  there  could  properly  be  no  other  issues  between 
the  parties  for  trial.  ^^  Testimony  upon  other  matters  not  incident  thereto 
was  wholly  foreign  to  the  case,  and  should  not  .have  been  considered, 
either  by  the  local  officers  or  by  your  office. "  In  contests  under  the  land 
laws,  proofs  should  be  confined  to  allegations,  as  in  trials  at  law,  and  judg- 
ment be  rendered  on  the  questions  raised  by- the  record  only.  A  large 
portion  of  the  testimony  in  this  case,  however,  had  reference  to  the  char- 
acter of  the  land,  and  whether  it  was  subject  to  a  timber  culture  entry. 
This  was  a  question  impertinent  to  the  issue,  and  was  admitted  against 
the  objections  of  Off's  counsel. 

While  I  concur  with  you  in  the  opinion  that,  under  the  testimony,  the 
tract  was  not  subject  to  Off's  entry,  by  reason  of  the  large  number  of 
natural  timber  trees  growing  thereon,  I  am  also  of  the  opinion  that  this 
question  was  not  involved  in  the  contest,  because  not  so  charged  \  and 
hence,  that  Off  was  not  required  to  defend  the  same,  nor  should  it  be  re- 
garded in  the  disposition  of  this  case. 

Without,  therefore,  now  deciding  other  questions  raised  by  the  appeal, 
I  direct  that  a  further  hearing  be  ordered,  touching  the  character  of  said 
land,  unless  Off  consents  that  in  lieu  thereof,  the  present  testimony  may 
be  considered  in  the  adjudication  of  that  question. 

Your  decision  is  mpdified  accordingly. 


FABIN  CARSON. 


The  ordinary  investigations  to  ascertain  facts  upon  which  to  base  action, 
is  a  matter  clearly  within  the  discretion  of  the  Commissioner  of  the  Gen- 
eral Land  Office.  An  appeal  therefrom  does  not  lie  to  the  Secretary  of 
the  Interior. 

Secretary's  Decision,  March  25,  1879. 
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PEARSON  vs.  BUCKLEE. 

Rehearing. — The  rule  that  the  ordering  of  hearings  is  a  matter  within  the  discretion  of 
the  Commissioner  of  the  General  Land  Office,  from  whose  decision  an  appeal  does 
not  lie,  extends  also  to  rehearings. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Feb,  23,  1879. 

Sul>sequently  an  application  was  filed  by  Bucklee  for  a  rehearing,  on 
the  ground  of  newly  discovered  evidence,  and  on  July  13,  1878,  you  re- 
fused the  application  for  the  reason  that  the  new  testimony  offered  (re- 
lating to  the  priority  of  settlement  by  the  parties,  the  precise  question  in- 
volved in  the  former  hearing)  was  of  a  negative  character,  and  did  not 
outweigh  the  positive  testimony  of  Pearson  at  the  hearing,  and  was  cumu- . 
lative  only. 

It  has  been  repeatedly  decided  by  this  Department,  that  the  ordering  of 
'hearings  is  a  matter  within  the  discretion  of  the  Commissioner  of  the 
General  Land  Office,  from  whose  decision  an  appeal  doe§  not  lie.  The 
ordering  of  rehearings  is  within  the  same  rule. 

I  therefore  dismiss  the  appeal. 

[Same  rule  laid  down  in  Shadduck  vs,  Horner,  by  Secretary  Chandler^ 
Nov.  27,  1875.] 


RILEY  vs.  FORD. 


Ex  parte  E^ndence, — All  ex  parte  evidence  filed  after  the  close  of  a  hearing  in  a  con- 
tested land  case  before  the  local  land  officers  must  be  rejected — except  as  the  basis  of 
an  application  for  a  new  hearing. 

Interior  Department. — All  documents  and  exhibits  filed  in  a  case  after  the  same  has 
passed  beyond  the  jurisdiction  of  the  General  Land  Office  must  be  passed  upon  by  the 
Department  proper,  and  no  paper  thus  filed  should  be  rejected  by  the  General  Land 
Office. 

Acting  Secretary  Gorham  to  Commissioner  Williamson,  October  1 1,  1876. 

I  have  considered  the  case  of  Patrick  Riley  vs,  Lawrence  Ford,  involv- 
ing title  to  the  N.  W.  of  S.  W.  i^  of  section  9,  township  6  North,  Range 
2  East,  Humboldt  meridian,  Humboldt,  California,  on  appeal  from  your 
decision  of  November  20,  1875,  adverse  to  Riley. 

I  think  your  decision  awarding  the  land  to  Ford  is  fully  sustained  by 
the  evidence' submitted  at  the  hearing.  Your  action  refusing  to  take  into 
consideration  the  deed  filed  by  Riley,  after  the  close  of  the  contest  at  the 
local  office,  is  also  approved.  You  state  that  it  is  the  uniform  practice  of 
your  office  to  reject  ex  parte  evidence  filed  after  the  evidence  in  a  contest 
has  been  submitted  and  the  case  closed  before  the  local  officers,  except 
when  submitted  as  the  basis  for  an  application  for  anew  trial.  That  this 
rule  is  just  and  correct,  is  too  apparent  to  require  comment,  and  it  should 
be  adhered  to  in  all  cases. 

On  the  12th  of  July  last,  Messrs.  Britton  and  Gray,  attorneys  for  Riley, 
filed  arguments  in- the  case  on  appeal  from  your  decision,  and  with  said 
arguments,  submitted  a  certified  copy  of  the  deed  above  referred  to.  In 
the  letter  of  transmittal  they  **  respectfully  ask  that  the  arguments  with 
accompanying  exhibit  may  be  filed  with  the  other  papers  in  the  case,  and 
submitted  therewith  to  the  appellate  authority.*'  On  the  20th  of  the 
same  month  you  returned  the  exhibit,  holding,  **  that  said  deed  being  <rx 
parte  in  character,  and  having  been  submitted  without  notice  to  the  other 
party,  cannot  be  considered,  save  as  the  basis  of  an  application  for  a  re- 
hearing.'* From  this  action  Messrs.  Britton  and  Gray  appeal,  stating 
that  **  the  argument  to  which  this  deed  was  attached  as  an  exhibit,  was 
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an  argument  addressed  to  the  Hon.  Secretary  of  the  Interior,  and  was 
filed  with  you  as  required  by  the  Rules  of  Practice  simply  for  transmission 
to  the  Secretary.  We  respectfully  submit  that  it  is  for  the  tribunal  to 
whom  the  argument  is  addressed  to  decide  as  to  what  consideration  shall 
be  given  to  the  arguments,  or  to  the  exhibits  connected  therewith.'* 

In  this  view  I  think  the  attorneys  are  correct.  Had  the  deed  been  sub- 
mitted to  your  office  as  evidence  as  to  the  merits  of  the  case,  your  action 
would  have  been  proper ;  but  as  said  case  had  passed  from  your  jurisdiction 
it  becomes  my  duty  to  judge  of  the  weight  to  be  given  to  an  exhibit  filed 
by  the  appellant. 

In  the  consideration  of  matters  of  this  character,  this  Department  is 
governed  by  the  same  rule  that  prevails  in  your  office.  The  deed  in 
question  being  ex  parte ^  cannot  be  received  as  evidence  as  to  the  merits  of 
the  case ;  it  might,  however,  in  connection  with  other  statements  have 
been  considered  as  justifying  an  order  for  a  re-hearing  without  a  formal 
application  to  that  effect.  But  I  do  not  think  such  an  order  is  demanded 
in  the  interest  of  justice.  The  charges  of  fraud  and  want  of  good  faith 
on  the  part  of  Ford,  so  freely  made  by  counsel,  are  not,  in  my  opinion, 
sustained  by  the  evidence  (including  the  deed)  before  me. 

Your  decision  of  November  20,  1875,  ^^  affirmed. 


A.  D.  WHEELER. 


Deputy. — Papers  sworn  to  before  any  person  purporting  to  act  as  deputy  for  the  Register 
or  Receiver,  cannot  be  received  as  evidence. 

Acting  Commissioner  LiPPiNCOTT  to  Reg,  and  Rec,  Salt  Lake  City,  Utah,  Jan.  27, 1876. 

Several  papers  have  been  received  from  your  office  which  appear  to 
have  been  sworn  to  before  **  Oliver  A.  Patton,  Register,  per  A.'D. 
Wheeler,  Deputy." 

Neither  the  Register  nor  Receiver  has  authority  to  deputize  any  person 
to  administer  oaths ;  and  papers  sworn  to  before  any  person  purporting 
to  act  as  deputy  for  either  the  Register  or  Receiver,  cannot  be  received 
as  evidence. 


BLANTON  vs.  RUSSELL. 

Unauthorized  Depositiotis — Agreed  State  of  Facts. — Parties  may  waive  irregularities  in 
proceedings  wherein  tKeir  rights  only  are  involved,  and  file  depositions  taken  by  con- 
sent for  consideration  by  the  adjudicating  tribunal  without  prior  authority  therefor 
from  such  tribunal ;  the  same  as  they  might  submit  their  case  upon  an  agreed.state  of 
facts.. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON, /«f^,  3,  1880. 

I  have  considered  the  case  of  J.  B.  Blanton  vs.  Rachel  Russell,  involv- 
ing the  W.  j^  S.  W.  ij(  section  21,  town.  18,  range  19,  Hays  City,  Kan- 
sas, on  appeal  from  your  decision  of  July  12,  1879,  holding  for  cancella- 
tion the  filing  of  Blanton  as  to  said  tract,  and  awarding  the  same  to  Mrs. 
Russell. 

Certain  depositions  were  taken  by  the  parties  before  a  notary  public 
on  September  15,  16,  17  and  18,  1877,  without  a^y  order  therefor  by  the 
local  officers,  and  were  filed  in  the  case.  They  stipulated  in  writing  that 
those  taken  on  the  15th,  i6th,  and  17th  be  submitted  as  evidence, 
**  waiving  all  irregularities  in  the  taking  of  the  same." 

You  held  that  these  depositions,  having  been  taken  without  official 
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authority,  could  not  be  considered  in  the  adjudication  of  the  case.  Al- 
though they  would  not,  I  think,  affect  the  decision  of  the  case,  they  were 
in  my  judgment  admissible  as  testimony.  It  is  competent  for  parties 
to  waive  irregularities  in  proceedings  wherein  only  their  own  rights  are 
in  controversy,  and  to  file  depositions  taken  by  consent  for  considera- 
tion by  the  adjudicating  tribunal,  without  prior  authority  therefor  from 
such  tribunal,  the  same  as  they  might  submit  their  case  upon  an  agreed 
state  of  facts. 

With  this  exception,  your  decision  is  affirmed. 


JOHN  H.  MOORE. 

Notice. — When  notice  of  a  decision  of  the  General  Land-Office  is  sent  by  mail  to  local 
land  offices  to.  be  served  by  them,  ten  days  is  allowed  in  addition  to  the  sixty  da3rs  al- 
lowed under  the  rulings  of  the  Department. 

Commissioner  McFarland  to  Montgomery  Blair,  Washington j  D,  C,  Feb.  lo,  1882. 

You  base  your  motion  to  dismiss  the  appeal  on  the  ground  that  service 
of  copy  of  errors  and  argument  thereon  was  not  made  within  the  time 
allowed  for  that  purpose  under  the  Rules  of  Practice. 

The  rule  allows  seventy  days,  when  notice  is  given  through  the  mails 
by  the  Register  and  Receiver,  five  days  being  then  allowed  for  the  trans- 
mission of  the  letter  from  the  local  office,  and  five  days  for  the  return  of 
the  appeal  through  the  same  channel  before  reporting  to  the  General 
Land-Office. 

My  construction  of  this  rule  is,  that  ten  days  are  allowed  as  additional 
time  to  the  sixty  days  allowed  for  appeal,  when  notice  of  a  decision  of 
this  office  is  sent  by  mail  to  the  local  offices  to  be  served  by  them,  and 
that  it  is  immaterial  whether  the  time  actually  required  for  the  transmis- 
sion of  the  notice  from  the  local  office,  or  the  return  of  the  appeal  thereto, 
is  less  or  more  than  five  days  in  either  case ;  and  that  it  is  also  immaterial 
whether  the  appeal  is  returned  through  the  same  channel  or  not.  The 
time  is  allowed  for  that  purpose,  and  parties  may  have  the  benefit  of  that 
time,  whatever  may  be  the  manner  of  service  of  notice  or  of  the  trans- 
mission of  the  appeal. 

In  the  present  case  the  notification  is  reported  as  of  date  of  October 
14,  1 88 1.  Whether  this  was  the  date  of  the  actual  notice,  or  the  date  of 
the  letter  containing  the  notice,  or  the  date  of  the  mailing  of  the  letter, 
does  not  appear.  But  from  October  14  to  December  24,  the  date  when 
copy  of  specification  of  errors  and  argument  was  served  upon  the  resident 
attorney  here  for  the  opposite  party,  is  seventy-one  days. 

In  view  of  the  uncertainty  as  to  the  exact  date  from  which  the  seventy 
days  allowed  should  be  computed,  and  the  fact  that  one  day's  time  only 
is  in  issue,  it  is  my  opinion  that  sufficient  cause  for  denying  to  parties  the 
right  to  have  the  judgment  of  the  appellate  authority,  is  not  shown. 

I  so  decide,  and  decline  to  dismiss  the  appeal. 


JONASSEN  vs.  GOTTSCHALK  AND  ROOT. 

Appeal. — The  Rules  of  Practice  of  the  Interior  Department  in  the  matter  of  appeals  must 
be  complied  with,  or,  otherwise,  the  appeals  will  be  dismissed. 

Acting  Secretary  Bell /<?  Commissioner 'WiiAAMASO^,  July  6,  1877. 

Frank  E.  Van  DeMark,  Esq.,  attorney  for  the  defendants,  Gottschalk 
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and  Root,  filed  an  appeal  in  the  following  language:  "We  do  hereby  ap- 
peal from  your  decision,  and  respectfully  submit  the  case  to  the  consider- 
ation of  the  Hon.  Secretary  of  the  Interior." 

This  appeal  utterly  fails  to  comply  with  the  requirements  of  the  Rules 
of  Practice  prescribed  for  the  government  of  this  department  in  the  matter 
of  appeals  from  the  decisions  of  your  office. 

On  the  9th  of  April  last,  the  parties  in  interest  were  notified  that  fifteen 
days  would  be  allowed  in  which  to  file  points  of  exception  from  your  de- 
cision. This  had  not  been  done  as  late  as  the  i8th  ultimo,  the  date  of 
the  report  of  the  local  officers. 

The  Rules  of  Practice  approved  Nov.  29th,  1875,  ^^^  J^^^  ^^^  reason- 
able, and  a  compliance  with  the  same  on  the  part  of  attorneys  and  appli- 
cants is  necessary  for  the  proper  discharge  of  the  duties  of  your  office, 
and  of  the  appellate  authority. 

The  failure  to  comply  with  the  requirements  above  specified,  is  a  suffi- 
cient justification  for  the  dismissal  of  the  appeal,  in  the  case  under  con- 
sideration, and  you  are  instructed  accordingly. 

In  this  case,  the  government  should  be  particular  in  requiring  satisfac- 
tory proof  of  the  personal  qualifications  of  Jonassen  before  he  is  allowed 
to  make  an  entry  of  the  land. 


HEIST  vs.  DICKSON. 

Notice  of  Appeal. — Rules  93  to  97  inclusive  apply  to  appeals  from  decisions  of  the  local 
officers  as  well  as  those  of  the  Commissioner  of  the  Land  Office. 

Commissioner  McFarland  to  Reg,  and  Rec,  Lincoln^  Neb.^  Sept.  15,  1881. 

An  appeal  was  taken  from  your  decision,  and  I  fail  to  find  any  evidence 
showing  that  a  copy  of  the  same  was  served  on  the  opposite  party  or  his 
attorney. 

The  Rules  of  Practice  contemplate  such  service,  in  all  cases  of  appeal 
from  your  decision,  it  being  held  that  rules  93  to  97  inclusive  apply  in 
cases  of  appeal  from  your  decisions  as  well  as  from  the  decisions  of  this 
office,  and  you  will  govern  yourselves  accordingly  in  your  future  action. 

The  appeal  of  Heist,  failing  to  show  that  service  of  a  copy  on  the  op- 
posite party  was  made,  is  herewith  returned  for  proper  evidence  of  service 
on  said  party  or  his  attorney. 

Advise  the  party  of  this  requirement,  and  that  fifteen  days  will  be 
allowed  him  within  which  to  serve  a  copy  if  not  already  done,  and  fur- 
nish the  necessary  evidence  of  such  service.  In  the  event  that  a  copy  is 
not  served  as  required,  you.  will  so  report  it,  and  said  appeal  will  be  dis- 
missed. 


CIRCULAR  INSTRUCTIONS  OF  NOV.  27,  1880. 

Appeals  from  Decisions  of  Local  Officers. 

In  a  recent  case  (Clark  vs.  Carter,  Colfax,  Washington  Territory)  the 
Honorable  Secretary  of  the  Interior  decided  that  an  appeal  is  necessary 
in  order  to  bring  a  contested  case,  involving  a  timber-culture  entry, 
decided  by  the  district  officers,  before  this  office  for  a  review  of  their 
finding  in  lyatters  of  fact,  and  that  on  failure  properly  to  file  such  an 
appeal  the  decision  of  the  local  officers  becomes  final,  except  where  fraud 
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or  gross  irregularity  is  suggested  on  the  face  of  the  papers,  or  where  the 
decision  is  contrary  to  existing  laws  or  regulations.  The  same  rule  is 
applicable,  also,  in  pre-emption  and  homestead  cases. 

You  are,  therefore,  directed  to  examine  your  dockets,  and,  in  each  case 
still  pending  before  this  office,  report  whether  or  not  you  notified  the 
parties  of  your  decision  therein,  and  that  it  would  become  final,  as  indi- 
cated above,  unless  appealed  from  within  thirty  days  from  notice.   • 

In  all  cases  where  you  failed  to  give  such  notice,  you  will  proceed  at 
once  to  do  so,  and,  at  the  expiration  of  the  proper  time,  report  whether 
or  not  an  appeal  was  taken. 

In  all  future  contest  cases  under  the  pre-emption,  homestead,  and  tim- 
ber-culture laws,  render  your  decision  as  soon  as  possible  after  the  hear- 
ing, and  retain  the  papers  for  the  proper  period  to  admit  of  an  appeal. 
At  the  end  of  that  time  they  should  be  transmitted  to  this  office,  with  a 
statement  from  you  as  to  whether  the  parties  were  properly  notified,  and 
whether  appeal  was  taken  or  not. 

Where  the  address  of  the  defendant  is  unknown,  notice  may  be  sent  to 
the  post-office  nearest  the  land  in  contest. 

It  is  important  that  your  decisions  should  contain  distinct  findings  of 
the  facts  and  of  the  law  applicable  in  each  case,  so  that,  on  an  examina- 
tion of  the  same,  this  Office  may  be  able  to  judge  whether  correct  conclu- 
sions of  law  have  been  drawn  from  the  findings  of  fact. 

J.  A.  WILLIAMSON,  Commissioner. 


BENSTON  vs.  N.  P.  R.  R.  CO. 

Hearing — No  Appeal. — Where  the  Commissioner  of  the  General  Land  Office  erroneously 
acted  upon  a  case  in  which  there  had  been  a  regular  hearing  before  the  Register  and 
Receiver,  and  the  latter  had  made  a  decision,  from  which  decision  no  appeal  had  been 
taken,  the  Secretary  of  the  Interior  will  not  review  the  action  of  the  General  Land 
Office,  but  will  consider  the  award  of  the  local  officers  final. 

Secretary  ScHURZ  to  Commissioner  Williamson,  April  29,  1880. 

I  have  considered  the  case  of  William  Benston  vs.  The  Northern  Pacific 
Railroad  Company,  involving  the  N.  E.  ^  section  25,  town.  19  N., 
Range  2  E.-,  Olympia,  Washington  Territory,  on  appeal  from  your  deci- 
sion of  September  3,  1879,  rejecting  the  claim  of  the  company,  and 
allowing  Benston  to  file  a  declaratory  statement  for  the  tract. 

It  appears  that  the  land  is  within  the  limits  of  the  grant  to  said  com- 
pany, the  withdrawal  for  which  became  effective  August  13,  1870. 

The  right  of  the  company  attached  by  definite  location  May  14,  1874. 

Benston  applied  to  file  a  declaratory  statement  for  the  tract  on  October 
5,  1876,  allegirig  settlement  in  the  spring  of  1863,  and  continued  in  resi- 
dence thereon  since  that  date. 

On  November*  28,  1876,  a  hearing  between  the  parties  was  held  at  the 
local  office,  when  both  were  present  with  counsel.  These,  officers  found 
that  Benston  had  a  valid  claim  to  the  tract,  and  awarded  the  same  to  him, 
subject  to  appeal  within  thirty  days  from  the  date  of  their  decision,  of 
which  said  company  was  duly  notified. 

No  appeal  was  filed,  and  the  papers  in  the  case  were  transmitted  to  you 
on  January  4,  1877.  On  September  3,  1879,  yo"  reviewed  the  case  in 
the  absence  of  an  appeal,  and  in  your  decision  reached  the  same  conclu- 
sion the  local  officers  did,  and  from  this  decision  the  company  appeals  to 
this  Department.  * 
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I  am  of  opinion  that  the  decision  of  the  local  officers,  being  within  the 
scope  of  their  authority,  and  unappealed  from,  was  final  and  conclusive ; 
and  hence,  that  the  subsequent  proceedings  in  the  case  are  erroneous. 

The  failure  of  the  company  to  appeal  from  the  decision  of  the  local 
officers  must  be  considered  as  a  waiver  of  their  claim  to  the  tract.  (See 
Weber  vs.  Western  Pacific  Railroad  Company,  Copp,  May,  1879.) 

The  case,  therefore,  being  improperly  submitted  to  this  Department, 
must  be  dismissed. 


STEVENS  vs.  NEIPS. 

Attorney — Appeal, — An  attorney  is  recognized  as  having  complete  control  of  his  client's 
case,  and  notice  received  by  the  attorney  is  equivalent  to  notice  upon  the  claimant. 
Should  such  attorney,  through  misapprehension  of  the  Rules  of  Practice,  fail  to  prose- 
cute an  appeal,  the  decision  in  the  case  will  stand  as  final. 

Remedy, — The  party's  remedy  for  any  injury  in  the  premises  is  not  for  the  Interior  De- 
partment to  determine. 

Commissioner  V^\\AAK\ns>o\!i  to  Reg,  and  Rec.,  Sacramento,  Cat.,  March  25,  1880. 

I  am  in  receipt  of  Register's  letter  of  the  6th  inst.,  transmitting  the 
application  of  defendant,  dated  February  26,  1880,  for  the  allowance  of 
an  appeal  by  her  from  your  decision  of  August  23,  1879,  ^^  ^^  ^^^^e  of  ' 
Isaac  Stevens  vs,  LeonaNeips,  involving  the  S.  ^  S.  W.  j^  of  section  10, 
township  6  N.,  range  10  E.,  wherein  you  founa,  from  the  testimony  in 
the  case,  that  she  was  not  an  actuul  settler  upon  the  land  claimed,  at  the 
date  alleged ;  that  she  has  not  been  since  the  filing  of  her  declaratory 
statement  a  bona  fide  resident  thereon,  and  that  she  has  wholly  failed  to 
show  compliance  with  the  plain  provisions  of  law. 

From  the  application  and  accompanying  papers,  it  appears  that  appli- 
cant employed  one  D.  W.  Welty,  a  practicing  attorney,  to  attend  to  the 
trial  of  the  case ;  that  subsequent  to  the  rendition  of  your  decision,  she 
wrote  to  him  asking  to  be  advised  when  the  time  allowed  for  appeal 
would  expire,  and  on  the  i6th  of  September  received  a  letter  from  Mr. 
Welty,  stating  that  the  time  within  which  she  could  appeal  would  expire 
October  22,  1879 ;  ^^^  prior  to  that  date  she  requested  her  said  attorney 
to  prosecute  an  appeal,  but  was  then  informed  that  the  time  allowed  for 
that  purpose  had' expired  September  23,  1879;  ^^^  th2itf  believing  it 
would  be  of  no  avail,  she  took  no  steps  towards  securing  an  appeal  until 
the  present  time. 

Mr.  Welty,  in  an  affidavit,  says  that  his  statement  as  to  the  date  when 
the  time  allowed  for  appeal  would  expire  was  made  by  a  mistake  which 
he  cannot  now  explain,  but  thinks  that  he  was  under  the  impression  that 
sixty  days  were  allowed  for  appeal. 

The  Rules  of  Practice  approved  October  9,  1878,  provide  that  appeals 
from  decisions  of  the  local  land  officers  must  be  filed  within  thirty  days 
from  dite  of  receipt  of  notice  thereof,  and  that  such  appeal  should  set 
forth,  in  clea»  and  specific  terms,  the  points  of  exception  to  the  ruling 
appealed  from. 

All  Rules  of  Practice  are  adopted  to  facilitate  and  lend  certainty  to  the 
proceedings  of  the  tribunal  adopting  them ;  and  to  render  them  of  any 
value  for  this  purpose,  they  must  be  applied  to  all  cases  falling  within, 
them. 

In  this  case  the  applicant  was  represented  by  an  attorney,  who,  in 
accordance  with  Rule  5,  must  be  recognized  as  having  had  complete  con- 
trol over  the  prosecution  of  his  client's  case ;  and  if,  after  having  received 
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notice  of  an  adverse  decision,  he  failed  to  appeal  therefrom  in  his  client's 
behalf,  the  latter  is  as  much  affected  by  such  neglect  as  she  would  have 
been  had  she  been  personally  notified. 

One  of  the  objects  of  the  rule  was  to  ascertain  with  certainty  the  per- 
son upon  whom  it  should  be  served,  in  order  to  give  them  effect  as  fixing 
a  date  from  which  the  limitation  should  begin  to  run,  and  to  avoid  the 
uncertainty  and  confusion  which  would  result,  were  it  uncertain  whether 
the  attorney  is  to  await  instructions  from  the  client  at  each  stage  as  to 
how  he  shall  proceed,  or  until  the  authority  to  act  is  withdrawn  do  all 
things  necessary  in  his  judgment  to  protect  his  client's  interests. 

As  to  the  mistake  regarding  the  time  allowed  for  appeal,  it  is  only 
necessary  to  say  that  a  person  prosecuting  a  right  or  defending  a  claim  is 
bound  to  do  so  in  accordance  with  the  rules  of  the  tribunal  in  which 
they  happen  to  be,  and,  moreover,  have  at  least  constructive  notice  of 
those  rules. 

But  regarding  an  attorney,  it  does  not  seem  to  me  that  he  can  be  al- 
lowed to  plead  in  excuse  for  a  failure  to  take  a  necessary  step,  ignorance 
of  the  rules  of  the  tribunal  before  which  he  appears  in  his  professional 
capacity,  but  that  he  must  be  charged  with  notice  of  them. 

I  do  not  think  this  case  can  form  an  exception  to  the  rule,  inasmuch 
as  the  applicant's  attorney,  having  had  full  control  of  the  case,  had  notice 
of  your  adverse  decision,  and  notice  actual  or  constructive  of  the  regula- 
tions of  this  office  respecting  appeals. 

The  remedy  for  an  injury  which  may  have  resulted  to  the  applicant 
from  the  negligence  of  her  attorney,  is  not  for  this  office  to  determine. 

The  application  is  rejected,  and  in  accordance  with  paragraph  ii,  page 
6,  Rules  of  Practice,  your  decision  as  to  the  facts  in  the  case  must  be 
considered  final.  Your  recommendation  that  the  declaratory  statement 
No.  5975  of  Neips  be  cancelled,  was  proper  in  view  of  the  facts  found, 
and  in  accordance  therewith  the  same  has  this  day  been  cancelled  on  the 
records  of  this  office. 


SAME  CASE. 


Appeal. — Appeals  from  the  decisions  of  the  local  land  officers  must  be  filed  within  'the 
time  required  by  the  Rules  of  Practice. 

Cause  of  Delay. — An  appeal  not  so  filed,  to  be  entertained,  must  set  forth  good  and  suf- 
ficient reasons  for  the  delay.    The  Dejmrtment  is  liberal  in  the  allowance  of  appeal. 

Acting  Secretary  Bell  to  Commissioner  WILLIAMSON,  Aug.  27,  i88<D. 

I  have  considered  the  appeal  of  Leona  Neips  from  your  decision  of 
March  25,  i88p,  denying  her  right  to  appeal  from  the  decision  of  the 
Register  and  Receiver,  in  the  case  of  Isaac  Stevens  vs.  Leona  Neips,  in- 
volving the  S.  yi  of  S.  W.  ^A  of  section  10,  township  6  north,  range  10 
east,  Sacramento  district,  California,  and  canceling  her  pre-emption  de- 
claratory statement  No.  5975,  embracing  said  tract.  • 

The  decision  or  opinion  of  the  Register  and  Receiver  was  rendered 
August  23,  1879,  ^^  which  it  was  stated  "that  an  examination  of  the  evi- 
dence establishes  the  fact  conclusively,  that  the  pre-emption  claimant  was 
not  an  actual  settler  upon  the  lands  at  the  date  alleged ;  that  she  has  not 
been  at  any  time,  since  the  filing  of  her  declaratory  statement,  a  bona  fide 
resident  upon  said  lands  \  that  the  testimony  of  herself  and  the  witnesses 
introduced  in  her  behalf,  without  reference  to  that  offered  adversely, 
seems  but  to  prove  conclusively  that  she  has  wholly  failed  to  show  com- 
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pHance  with  the  plain  provisions  of  law,  and  establishes  an  evasion  rather 
than  a  compliance  therewith. '  *  The  Register  and  Receiver  recommended 
the  rejection  of  the  claim  of  Leona  Neips,  and  that  the  homestead  entry 
of  Steven§  for  said  tract  be  allowed  to  remain  subject  to  further  proof. 
Of  this  decision  or  opinion  the  parties  had  due  notice. 

On  the  26th  of  February,  1880,  more  than  six  months  after  the  rendi- 
tion of  said  opinion,  and  long  after  the  papers  had  been  filed  in 
your  office,  Miss  Neips  presented  an  appeal  at  the  local  office,  and  prayed 
that  it  be  allowed,  alleging  and  proving  as  reasons  therefor  that  on  the 
14th  of  September,  1879,  she  addressed  a  letter  to  her  attorney  at  Sacra- 
mento, asking  when  the  time  allowed  for  appeal  would  expire ;  that  on 
the  1 6th  of  the  same  month  her  attorney  informed  her,  by  letter,  that  the 
time  would  terminate  October  22,  1879;  *^^^  before  the  latter  date  she 
requested  her  attorney  to  prosecute  an  appeal,  and  was  then  informed  that 
the  papers  had  been  forwarded  to  your  office,  and  that  the  time  for  appeal 
expired  September  23,  1879 ;  ^^^^  *^^  reason  she  did  not  thereafter  soon 
apply  for  an  allowance  of  her  appeal  was  because  she  presumed  that  it 
would  avail  nothing  to  do  so. 

Her  attorney  in  his  affidavit  fails  to  give  any  reason  for  his  mistake  ex- 
cept that,  "  it  may  be,  and  probably  is,  the  fact  that  when  he  wrote  the 
letter,  he  had  the  impression  that  sixty  days  were  allowed  for  the  appeal.** 

Usually  this  Department  is  liberal  in  the  allowance  of  appeals,  when 
there  is  a  proper  discretion  left  in  the  matter,  and  it  is  shown  that  no  ad- 
verse party  would  be  injured.  But  in  this  case  there  is  no  good  reason 
given  for  departing  from  the  Rules  of  Practice,  especially  in  view  of  the 
positive  recitals  of  the  Register  and  Receiver's  opinion. 
•     Your  decision  is  therefore  affirmed. 


RICKETTS  vs.  CALIFORNIA  AND  OREGON  R.  R.  CO. 

Appeal  in  Writing. — An  appeal  should  be  made  in  writing,  fairly  and  specifically  stating 
the  points  of  exception  to  the  decision  appealed  from.  A  frivolous  objection,  not 
based  on  reasonable  grounds  of  exception,  properly  stated,  should  not  be  permitted  to 
delay  for  months  final  action  in  a  case. 

Secretary  ScHURZ  to  Commissioner  Williamson,  March  23,  1877. 

The  appeal  from  your  decision  was  filed  by  the  Railroad  Company, 
through  W.  C.  Belcher,  attorney,  as  follows :  **  This  appeal  is  taken 
from  the  whole  of  said  decision  on  questions  of  both  law  and  fact.*'  No 
argument  in  support  of  said  appeal  has  been  filed. 

The  Rules  of  Practice,  approved  November  29,  1875,  require  an  appeal 
to  be  made  in  writing,  fairly  and  specifically  stating  the  points  of  excep- 
tion to  the  decision  appealed  from. 

This  has  not  been  done  in  the  present  case.  The  right  of  appeal  is 
guaranteed  by  law,  but  it  is  within  the  power  of  the  Department  to  pre- 
scribe the  manner  in  which  the  same  shall  be  filed,  also  what  shall  consti- 
tute an  appeal. 

A  frivolous  objection  to  a  decision,  not  based  on  reasonable  grounds  of 
exception,  properly  stated,  should  not  be  permitted  to  delay  for  months 
final  action  in  a  case.  And  I  would  suggest  that  in  the  examination  of 
appeals  careful  scrutiny  be  given  to  the  same,  and  if,  in  your  opinion,  it 
is  not  properly  taken,  or  in  other  words,  the  document  filed  does  not  con- 
stitute an  appeal,  you  will  so  inform  the  party,  and  if  it  is  not  perfected, 
you  are  authorized,  under  the  instructions  of  my  predecessor,  dated 
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March  24,  1876,  in  the  Boston  Mining  Case,  to  at  once  transmit  the 
papers  to  this  office  for  immediate  consideration. 

Discretion  should  be  exercised  in  the  consideration  of  the  question  of 
what  constitutes  an  appeal;  the  same  care  and  precision  cannot  be 
expected  on  the  part  of  an  uninformed  settler  that  would  be  required  of 
an  experienced  attorney  in  practice  before  the  Department. 

In  the  case  under  consideration,  I  think  the  appeal  might  properly  ^ 
dismissed  for  want  of  precision  and  compliance  with  the  instructions. 

The  reasons  for  your  decision,  however,  are  fully  stated,  and  I  think 
the  conclusion  reached  is  the  correct  one.     It  is,  therefore,  affirmed. 


OGG  vs.  Mcdonald. 

Defective  Appeal, — A  paper  addressed  to  the  local  officers,  notifying  them  that  the  claim- 
ant appeals  from  their  decision  to  the  Commissioner  of  the  General  Land  Office,  when 
it  was  intended  as  an  appeal  from  the  decision  of  the  Commissioner  to  the  Secretary,  is 
of  no  effect,  inasmuch  as  it  fails  to  state  in  an  intelligent  manner  what  decision  is 
appealed  from,  or  to  what  authority  the  appeal  is  taken. 

Boston  Mining  Case. — The  rule  established  in  the  "  Boston  Mining  Case"  applies  to 
questions  under  the  mining  laws.  In  other  cases,  when  the  rights  of  adverse  claimants 
are  to  be  determined,  different  rules  must  be  applied. 

Reasonable  Time. — When  an  appeal  is  defective,  reasonable  time  should  be  allowed  for 
the  perfection,  and  upon  the  failure  of  the  party  to  comply  with  the  requirements,  the 
appeal  will  be  dismissed  and  the  case  closed. 

Secretary  ScHURZ  to  Commissioner  Williamson,  February  16,  1880. 

I  have  considered  the  case  of  George  Ogg  vs.  Alexander  McDonald, 
involving  the  right  to  enter  under  the  act  of  August  11,  1876,  providing 
for  the  sale  of  the  Osage  ceded  lands,  the  S.  J^  of  S.  W.  ^,  and  N.  E.  }(^ 
of  S.  W.  i^,  of  section  13,  town.  29  S.,  range  17  E.,  Independence,  Kan- 
sas, on  appeal  from  your  decision  of  May  4,  1878,  awarding  the  land  to 
McDonald. 

Some  questions  of  practice  arise  in  this  case,  which  it  is  proper  to  con- 
sider at  this  time. 

A  hearing  was  held  in  the  local  office  November  i,  1877.  Under  date 
of  January  24,  1878,  the  local  officers  transmitted  the  papers,  together 
with  their  opinion  adverse  to  Ogg,  and  the  appeal  of  Ogg  therefrom  filed 
December  20,  1877,  and  the  grounds  of  appeal  by  counsel  for  Ogg,  filed 
the  following  day.  Your  decision  in  the  case  was  rendered  May  4, 
1878. 

Under  date  of  June  27,  1878,  the  following  paper  was  filed  in  the  local 
office : 

"  In  the  United  States  Land  Office,  Independence,  Kansas, 

''George  Ogg,  plaintiff,  vs.  Alexander  McDonald,  defendant. 

**To  the  Register  and  Receiver, 

U.  S.  Land  Office,  Independence,  Kansas : 
"You  are  hereby  notified  that  George  Ogg,  plaintiff  above  named,  ap- 
peals from  your  decision  in  the  above  entitled  action,  to  the  Hon.  Com- 
missioner of  the  General  Land  Office,  assigning  as  the  grounds  of  said 
appeal  the  following,  to  wit:  (The  grounds  of  appeal  are  here  stated.) 

''George  Ogg, 
*^By  Hutchings  6^  Dunson,  his  Attorneys.'*^ 
It  is  evident  from  the  former  action  in  the  case,  and  from  the  date  of 
this  communication,  that  it  was  intended  by  Ogg  as  an  appeal  from  your 
decision ;  but  owing  to  the  want  of  information  or  the  carelessness  of 
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Hutchings  &  Dunson,  his  attorneys,  that  appeal  was  not  perfected,  and 
the  communication  above  cited  in  reality  amounts  to  nothing,  inasmuch 
as  it  fails  to  state  in  an  intelligent  or  definite  manner  what  decision  was 
appealed  from,  or  to  what  authority  the  appeal  was  taken. 

It  would  have  been  proper  for  your  office,  at  the  expiration  of  sixty 
days  from  the  date  of  your  decision,  to  have  transmitted  the  case  with 
the  above  communication,  and  your  report  thereon  as  to  its  validity  as  an 
appeal,  to  this  Department,  when  instructions  would  have  been  given  to 
treat  it  as  an  appeal,  in  view  of  the  intention  of  Ogg,  or  to  dismiss  the 
same  and  close  the  case.  Or  it  would  have  been  competent  for  you  to 
have  notified  him  that  his  appeal  was  defective,  and  that  h^  would  be  al- 
lowed a  reasonable  time  to  perfect  the  same. 

In  my  decision  of  July  14,  1877,  in  the  case  of  Bell  vs,  Aitken  {Copp^s 
Zand  Owner y  Vol.  4,  p.  66),  the  -rule  established  by  my  predecessor  in 
the  Boston  Mining  Case  was  approved ;  but  it  was  upon  the  theory  that 
under  the  mining  law,  there  can  be  no  adverse  claimant  entitled  to  the 
right  of  appeal  before  this  Department,  hence  cases  of  that  character 
should  be  transmitted  to  this  Department  for  final  supervisory  action. 
But  in  cases  where  the  rights  of  adverse  claimants  are  to  be  determined 
by  the  Department,  different  rules  must  be  applied.  In  such  cases,  when 
in  your  opinion  an  appeal  is  defective,  you  will  so  notify  the  party,  and 
allow  him  a  reasonable  time  to  perfect  the  same.  Upon  his  failure  to 
comply -with  your  notice,  you  will  dismiss  the  appeal  and  close  the  case. 
Should  an  appeal  be  taken  from  your  decision  on  that  point,  you  will 
transmit  all  the  papers  in  the  case  to  this  Department,  for  such  final  action 
in  the  premises  as  may  be  deemed  proper.  Cases  submitted  in  this  man- 
ner will  be  docketed  and  examined  as  regular  appeal  cases. 

In  the  case  before  me,  while  the  communication  before  cited  is  not  a 
perfected  appeal,  yet  in  view  of  the  evident  intention  of  Ogg  to  appeal, 
and  as  his  failure  to  do  so  is  the  result  of  the  action  of  his  attorneys,  I 
think  the  case  should  be  considered  by  the  appellate  authority  upon  its 
merits. 

The  evidence  shows  that  Ogg.  settled  upon  the  tract,  knowing  that 
McDonald,  who  had  paid  a  valuable  consideration  for  the  same,  was 
claiming  the  land,  and  that  it  had  been  in  his  possession  for  a  number  ot 
years,  ^and  that  he  had  improvements  thereon  of  more  or  less  value.  He 
deliberately  attempted  to  appropriate  to  his  own  use  and  possession  that 
which  he  knew  to  be  the  property  of  another,  in  equity  at  least.  In  view 
of  this  fact,  he  cannot  be  considered,  in  any  sense,  a  bona  fide  settler, 
entitled  to  purchase  land.  I  concur  with  you  in  the  opinion  that  Mc- 
Donald is  entitled  to  purchase  under  the  second  section  of  the  act  of 
August  II,  1876. 

Your  decision  is  therefore  affirmed. 


JACOB  LITTLE  MINING  COMPANY. 

Prciestint. — A  party  without  interest  in  a  mining  case,  cannot  appeal  as  a  matter  of 
right ;  but  where  a  party  is  held  by  the  Land-Ofhce  to  be  a  mere  protectant,  the  rule 
h^  been  for  years  such  as  to  require  the  case  to  be  forwarded  to  the  Secretary  after 
dismissal  of  appeal.  The  present  Rules  83  and  84  of  Practice  grew  out  of  the  fore- 
going. 

Acting  Secretary  Bell  to  Commissioner  of  the  General  Land- Office^  yttne  8,  1 88 1. 

On  the  1 7th  ultimo,  the  Cedar  Hill  Mining  Company  filed  an  applica- 
tion for  an  order  directing  the  Commissioner  of  the  General  Land  Office 
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to  certify  the  proceedings  in  the  matter  of  application  of  the  Jacob  Little 
Consolidated  Mining  Company  for  a  patent  for  the  Samson  lode,  Carson 
City  district,  Nevada,  under  rules  83  and  84,  Rules  of  Practice,  in  order 
to  have  your  decisions  therein  of  January  26,  1881,  in  favor  of  the  appli- 
cant for  patent,  and  of  April  30,  1881,  dismissing  the  appeal  of  the  Cedar 
Hill  Company  from  said  decision  of  January  26,  1881,  reviewed  by  the 
Department. 

This  application  is  opposed  by  the  Gold  Lead  Gold  and  Silver  Mining 
Company,  whose  attorneys  have  filed  a  motion  to  dismiss  the  same,  stat- 
ing their  grounds  therefor  as  follows : 

**  First.  Because  same  (Cedar  Hill  Company's  application)  does  not 
correctly  state  all  the  facts,  nor  the  controlling  facts  upon  which  the 
Commissioner's  decision  was  based. 

"  Second.  Because  the  facts  as  stated,  therein  do  not  disclose  any  suffi- 
cient grounds  for  the  action  prayed  by  said  company. 

"Third.  Because  said  company  are  mere  protestants,  and  hence  are  not 
entitled  to  bring  the  case  before  you  (Secretary  of  the  Interior),  by  ap- 
peal or  otherwise." 

The  point  stated  under  the  third  paragraph  above  is  not  well  taken.  It 
is  true  that  a  protestant  or  party  without  interest  in  a  mining  case,  cannot 
appeal  as  a  matter  of  right ;  but  in  cases  in  which  a  party  is  held  by  your 
office  to  be  a  mere  protestant,  without  intereist  and  right  of  appeal,  and 
whose  appeal  is  therefore  denied,  the  rule  has  been  for  years  such  as  to  re- 
quire the  case  to  be  forwarded  to  this  Department  after  dismissal  of  appeal 
in  your  office.  Boston  Quicksilver  Mine,  Boston  Hydraulic  Mining  Com- 
pany. 

Indeed,  Rules  83  and  84  grew  out  of  the  above  decisions  and  the  decis- 
ion in  the  case  of  Bell  and  Murray  vs,  Aitkin  and  Luce.  In  the  latter  case 
the  proceedings  by  which  the  case  was  brought  before  my  predecessor  were 
almost  precisely  like  those  required  by  said  rules,  except  perhaps  that  the 
application  to  have  the  case  forwarded  to  this  Department  was  not  sworn  to, 
nor  copy  served  on  opposing  counsel.  Upon  examination,  my  predecessor 
found  that  Bell  and  Murray  were  parties  in  interest  and  entitled  to  appeal,  . 
and  upon  the  merits  of  the  case  reversed  the  decision  of  your  office. 

It  is  not  the  rule,  therefore,  that  parties  whom  your  office  holds  to  be 
mere  protestants  in  mining  cases  cannot  have  any  standing  under  said 
Rules  83  and  84.  But  I  am  of  the  opinion  that  the  points  stated  in*  para- 
graphs I  and  2  are  well  taken.  Rule  84  requires  the  application  to  be  in 
writing,  under  oath,  and  to  "fully  and  specifically  set  forth  the  grounds 
upon  which  the  application  is  made." 

The  application  sets  forth  three  reasons  why  it  should  be  allowed.  The 
first  one  is,  "because  said  Cedar  Hill  Company  are  in  fact  parties  in 
interest,  and  entitted  to  the  right  of  appeal." 

This  is  a  mere  general  allegation,  and  is  not  supported  by  a  single  spe- 
cific allegation  or  recital.  Enough  appears  in  the  application  to  show 
that  the  Jacob  Little  Company  did,  at  some  time,  file  an  application  for 
patent;  but  when  this  was  done  is  not  shown.  This  would  seem  to  put 
the  Jacob  Little  Company  all  right  on  the  record,  for  there  is  not  an 
allegation  from  first  to  last  in  the  application  of  the  Cedar  Hill  Com- 
pany that  the  applicant  for  patent  has  not  complied  with  statutory  re- 
quirements relative  to  its  application  for  patent,  or  to  show  that  the  Cedar 
Hill  Company  filed  an  adverse  claim  within  the  statutory  period. 

The  Cedar  Hill  Company  sets  forth  that  on  September  30,  1880,  the 
Register  and  Receiver  transmitted  to  your  office  papers  in  the  matter  of 
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Jacob  Little  Mining  Company's  application,  and  asking  instructions 
whether  entry  should  be  allowed  by  the  Gold  Lead  Gold  and  Silver  Min- 
ing Co.,  assignees  of  the  Jacob  Little  Mining  Co.;  that  in  due  time  the 
Cedar  Hill  Co.,  ** claiming  adversely,"  filed  argument  against  the  appli- 
cation for  entry;  that  your  office,  on  the  26th  of  January,  1881,  decided 
in  favor  of  the  Jacob  Little  Company,  and  adversely  to  the  Cedar  Hill 
Company;  that  on  the  26th  of  March  last,  the  latter  company  filed  spe- 
cifications of  error  and  argument  on  appeal  from  said  decision ;  and  that 
the  appeal  was  dismissed  on  the  28th  of  April,  "upon  the  ground  that 
said  Cedar  Hill  Mining  Company  did  not  jenter  suit  against  the  applicant 
within  the  statutory  period,  therefore  stood  as  protestants  in  the  eye  of 
the  law,  and  are  not  entitled  to  appeal." 

There  is  not  an  allegation  in  the  application  under  consideration, 
except  the  general  one  above  quoted,  tending  to  show  that  the  findings  of 
the  Commissioner  were  not  strictly  true. 

It  is  true  that,  under  the  second  paragraph  stating  reasons  why  the 
case  should  be  reviewed  by  this  Department,  it  is  alleged  "that  it  had 
already  been  once  determined  and  adjudged,  Majr  20, 1880,  by  the  court, 
that  said  Cedar  Hill  Company  is  entitled  to  all  its  said  claims,  and  every 
portion  thereof,  and  that  the  Jacob  Little  and  their  assigns,  the  Gold 
Lead,  are  not  entitled  to  the  possession  of  any  portion  thereof,"  and  that 
this  judgment  remains  in  full  force. 

But  it  is  not  shown  when  said  suit  was  commenced,  nor  that  it  was 
entered  in  persuance  of  any  adverse  claim  filed  against  the  Jacob  Little 
Company's  apptication,  or  within  the  period  as  required  by  law.  Now, 
if  the  Cedar  Hill  Company  has  any  such  judgment  against  the  Jacob 
Little  Company,  as  is  contemplated  by  section  2326  of  the  Revised 
Statutes,  its  case  is  without  difficulty,  and  it  would  be  the  easiest  matter  in 
the  world  to  make  the  fact  appear  and  secure  all  its  rights  in  the  premises. 
That  section  provides  that  *'  after  such  judgment  shall  have  been  rendered 
the  party  entitled  to  the  possession  of  the  claim,  or  any  portion  thereof, 
may,  without  giving  further  notice,  file  a  certified  copy  of  the  judgment- 
roll  with  the  register  of  the  land  office,  together  with  the  certificate  of  the 
surveyor-general,  that  the  requisite  amount  of  labor  has  been  expended  or 
improvements  made  thereon,  and  the  description  required  in  other  cases^ 
and  shall  pay  to  the  receiver  five  dollars  per  acre  for  his  claim,  together  witn 
the  pfoper  fees,  whereupon  the  whole  proceedings  and  the  judgment-roll 
shall  be  certified  by  the  register  to  the  Commissioner  of  the  General  Land 
Office,  and  patent  shall  issue  thereon  for  the  claim,  or  so  much  thereof  as 
the  applicant  shall  appear,  from  the  decision  of  the  court,  to  rightly  possess.  *  * 

It  is  not  alleged  that  the  foregoing  requirements  have  been  complied 
with,  or  that  any  attempt  has  been  made  to  comply  with  them.  It  is  not 
shown  or  alleged  in  any  manner  that  there  has  been  injustice  done  the 
Cedar  Hill  Company  by  your  decisions,  nor  has  the  eompiny  alleged 
such  facts  as  to  present  probable  grounds  for  believing  that  any  error  has 
been  committed  or  injustice  done  in  the  premises. 

This  Department  will  not  throw  obstacles  in  the  way  of  claimants  who 
desire  the  directory  or  supervisory  power  of  the  Secretary  to  be  exer- 
cised ;  but,  within  the  established  rules,  that  power  will  not  be  extended 
or  exercised  unless  there  be  some  ground,  some  reason  appealing  to  exec- 
utive discretion  presented,  calling  for  its  exercise. 

I  see  no  reason  from  the  papers  before  me  for  interfering  with  the 
action  of  your  office  in- this  matter,  and  therefore  dismiss  the  application 
of  said  Cedar  Hill  Mining  Company. 
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OWEN  vs.  STEVENS  ET  AL. 

Appeal. — An  appeal  from  the  Commissioner's  decision  is  in  time,  if  filed  in  the  local  of- 
fice before  the  expiration  of  the  period  designated  in  such  decision,  and  allowed 
thereby. 

Instructions. — Rule  7  of  the  regulations  of  October  9,  1878,  is  not  inconsistent  with  the 
General  Circular  of  September  i,  1879,  ^^^  ^^  special  instructions  in  the  decision  of 
this  case. 

Motion  to  Dismiss  Appeal. — Motion  to  dismiss  an  appeal  filed  within  the  period  pre- 
scribed by  the  decision  of  August  1 1,  1879,  and  by  circular  of  September  I,  1879,  but 
not  filed  in  General  Land  Office  as  prescribed  by  Rule  7,  is  overruled. 

Secretary  ScHURZ  to  Commissioner  Williamson,  March  30,  1880. 

I  have  considered  the  appeal  of  Eben  Owen  from  your  decision  of  Feb- 
ruary 27,  1880,  dismissing  his  appeal  filed  in  the  District  Office,  October 
7,  1879,  ^^^™  your  decision  of  August  11,  1879,  rejecting  his  claim  to 
certain  lands  in  sections  2  and  3,  5  N.,  5  E.,  Stockton  District,  Califor- 
nia, contested  by  Alvin  Stevens,  Joseph  Stevens,  William  G.  Riinyon,  and 
others. 

Owen  was  not,  at  the  .date  of  your  decision,  represented  by  counsel, 
and  your  instructions  to  the  Register  and  Receiver  directed  them  to  **give 
notice  to  all  parties  in  interest  of  the  purport  of  this  decision,  give  sixty 
days  from  the  date  of  your  notice  for  appeal,  and  at  the  expiration  of  said 
period,  report  promptly  the  action  taken.'* 

Appeal  was  filed  October  7,  1879,  ^^^  copies  sent  by  the  Register  to 
the  contesting  claimants. 

On  the  9th  of  November,  Messrs.  Mullan  and  Hyde,  having  been  em- 
ployed by  Mr.  Owen,  filed  direct  in  your  office  a  copy  of  said  appeal,  and 
asked  the  usual  time  to  prepare  argument.  This  request  was  granted  by 
you  November  11,  1879,  ^^"^  on  the  8th  of  December  the  argument  was 
duly  filed,  and  copy  served  on  opposing  counsel. 

On  the  1 2th  of  December,  Messrs  Britton  and  Gray  filed  a  motion  to 
dismiss  the  appeal,  as  not  taken  in  time ;  and,  after  argument  by  counsel, 
and  a  report  from  the  Register,  showing  the  date  when  it  was  filed,  and 
sending  up  the  original  appeal,  you  rendered  your  decision  sustaining  the 
motion,  and  dismissing  the  said  appeal. 

I  think  the  appeal  was  in  time.  Your  instructions  of  August  11,  **  de- 
ciding the  case,  charged  the  Register  and  Receiver  with  the  duty  of  giv- 
ing the  notice^  and  directed  them  to  give  sixty  days  from  the  date  of^such 
notice  for  appeal,  and  to  report  at  the  expiration  of  said  period.'*  You 
did  not  serve  any  other  notice  upon  the  appellant.  He  was  clearly  en- 
titled to  take  the  time — sixty  days — from  the  receipt  of  notice  by  the 
Register  and  Receiver,  and  file  his  appeal  with  them,  for  report  to  you,  as 
by  your  instructions.  This  he  did,  within  less  than  sixty  days,  even  from 
the  date  of  your  action. 

But  there  is  another  instruction  which  applies  to  this  case,  being  pro- 
mulgated pending  the  action  therein,  and  not  inconsistent  with  the 
special  instruction.  By  your  General  Circular  of  September  i,  1879, 
thousands  of  copies  of  which  have  been  given  to  the  public,  you  provided 
on  page  37,  that  "  the  appeal"  from  your  decision  "  must  be  filed  either 
with  the  Register  and  Receiver  for  transmission,  or  with  the  Commis- 
sioner, within  sixty  days  from  receipt,  by  the  party  or  his  attorney,  of  the 
notice  of  the  decision." 

Rule  7  of  the  Regulations  of  October  9,  1878,  provided  that  "notice 
of  an  appeal  from  the  Commissioner's  decision  must  be  filed  in  the  Gen- 
eral Land-Office,  and  served  on  the  appellee,  or  his  counsel,  by  the  ap- 
pellants, within  sixty  days  from  service  of  notice  of  decision." 
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This  is  the  only  provision  as  to  time,  except  in  cases  of  mail  service 
under  Rule  lo,  and  if  literally  and  stringently  construed,  would  require 
notice  direct  from  you  to  the  parties,  when  no  resident  attorney  appeared ; 
a  thing  manifestly  impracticable,  since  you  could  not  be  in  possession,  in 
every  case,  of  the  proper  post-office  address.  Some  notices  must  perforce 
be  sent  through  the  local  office ;  and  in  such  cases  proper  regulations 
require  the  Register  and  Receiver  to  represent  the  official  action,  and 
make  it  their  duty  to  transmit  the  notice  and  return  the  appeal,  if  filed. 
Consequently,  your  circular  of  September  i,  1879,  ^^^  ^^^  special  instruc- 
tions given,  must' be  held  to  have  been  issued  in  aid  of  the  general  provi- 
sion, and  in  harmony  with  it,  in  such  proceedings  as  the  one  under  con- 
sideration. 

Your  circular  is  an  authorized  official  publication,  "showing  the  man- 
ner of  proceeding  to  obtain  title  to  public  lands,*'  and  has  a  much  wider 
distribution  than  the  Rules  of  Practice.  A  matter  so  clearly  set  out  for 
the  information  of  contestants  should  not  be  set  aside  for  a  seeming  in- 
consistency with  the  previously  published  Rules,  but  should  stand  as  the 
true  exposition  in  case  of  apparent  conflict,  especially  where  vital  rights 
are  involved  in  mere  technical  questions  of  construction  and  formality, 
such  as  those  relating  to  the  filing  and  perfecting  of  an  appeal. 

You  will,  therefore,  require  the  parties  to  this  contest  to  close  their 
argument  upon  the  merits  within  a  reasonable  -time,  and  when  complete 
you  will  submit  the  case,  with  a  full  report  of  the  antecedent  action  of 
your  office,  for  proper  determination  upon  the  appeal. 


McGOVERN  vs.  BARTELS. 

£x  Parte  Statement. — After  an  appeal  is  taken,  it  is  error  to  re-open  a  case  and  reverse 

the  former  decision  on  an  ex  parte  statement. 
Effect  of  Appeal, — An  appeal  removes  a  cause  entirely,  subjecting  the  law  and  the  facts 

to  review  and  a  re-trial. 

Acting  Setretary  GoRHAM  to  Commissioner  ^\iAAPM%Qi]^,  July  19,  1876. 

I  have  considered  the  case  of  Peter  McGovern  vs,  Frederick  J.  Bar- 
tels,  involving  the  right  of  the  latter  under  his  soldier's  homestead  entry, 
coming  up  on  appeal  by  McGovern. 

This  was  originally  a  contest  for  abandonment  against  Bartels,  held 
June  25,  1875,  wherein  he  made  default,  and  which  you,  September  28, 
1875,  decided  adversely  to  him,  holding  the  charge  to  be  sustained. 

From  this  decision  Bartels,  November  8,  1875,  appealed. 

You  had  previously,  and  on  December  9,  1873,  suspended  his  entry 
because  "he  had  failed  to  furnish  a  certificate  of  his  discharge  from 
the  United  States  service,"  requiring  him,  if  unable  to  furnish  said 
paper,  to  present  testimony  corroborative  of  his  affidavit  of  service. 
This  proof  of  service  he  furnished  in  April,  1874. 

January  6,  1876,  you  reviewed  your  former  decision,  and  held  as 
follows:  "I  have  to  state  that  it  appears  from  the  papers  now  before 
me  that  Mr.  Bartels  is  entitled  to  a  credit  of  three  years,  eight  months 
and  eight  days,  by  reason  of  military  service  rendered  by  him  during 
the  late  war,  which,  with  the  one  year  and  eight  months  that  elapsed 
from  date  of  entry  to  the  time  of  ordering  contest,  makes  the  five  years 
of  settlement  and  cultivation  required  by  the  statute  within  which  time 
contests  may  be  initiated  under  section  2297  Revised  Statutes. 
16 
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"  The  matter  as  to  compliance  with  the  requirements  of  the  statute 
cannot  now  be  determined  under  the  section  referred  to,  but  will  be  con- 
sidered when  the  party  shall  have  made  final  proof  I  therefore  modify 
my  decision  of  the  26th  September  last,  to  the  extent  of  dismissing  the 
contest,  with  a  view  to  a  further  examination  of  the  case  when  the  final 
proof  comes  up." 

I  find  in  the  case  a  letter  of  Bartels,  dated  July  10,  1875,  addressed  to 
you,  also  an  affidavit  by  him  dated  April  5,  1876.  He  therein  admits 
his  absence  from  the  land  up  to  January  17,  1876,  a  period  of  two  yeare 
and  two  months  from  entry,  hut  attempts  to  excuse  it  by  setting  up  the 
suspension  of  his  entry  before  recited  on  December  9,  1873,  ^or  proof  of 
service,  notice  of  the  removal  of  which  he  alleges  he  did  not  receive  until 
notice  of  decision  of  January  6  last,  reached  him,  informing  him  that 
contest  had  been  dismissed  and  his  entry  reinstated,  whereupon  he  took 
up  his  residence  upon  the  land. 

This  too  is  the  substance  of  his  appeal  of  April  5  last.  The  point  seems 
so  frivolous  as  to  scarcely  require  answer,  and  you  have  ignored  it  in 
passing  upon  the  case. 

There  was  no  suspension  of  the  land  from  entry.  It  was  simply  a 
warning  to  him  that  if  he  did  not  fiirnish  the  necessary  proof  to  complete 
his  entry  it  would  be  cancelled.  He  evidently  so  understood  it,  for  he 
stated  in  his  letter  of  July  10,  1S75,  as  one  reason  why  he  did  not  appear 
at  the  trial  for  abandonment,  that  he  believed  that  the  "  Commissioner 
had  cancelled  my  homestead  claim  on  the  ground*'  of  his  failure  to  furnish 
the  evidence  called  for.  His  present  position  is  manifestly  an  afterthought. 
He  was  in  nowise  excused  by  said  suspension  from  a  full  and  faithful 
compliance  with  the  law.  His  failure  to  take  up  residence  on  the  land 
for  over  two  years  from  date  of  entry  was  abandonment  within  the  fifth 
section  of  the  homestead  act,  now  section  2297  R.  S.,  and  cause  for  sum- 
mary cancellation,  unless  proof  was  barred  by  expiration  of  the  five  years 
mentioned  in  said  section. 

In  my  decision  of  April  11,  1876,  in  case  of  Weber  vs,  Gourley,  I  held 
that  '*  a  residence  for  the  period  of  five  years  from  date  of  entry  on  the 
land  claimed  is  a  compliance  with  the  [homestead]  law ;  but  the  question 
of  such  residence  may,  under  proper  restrictions,  be  investigated  at  any 
time  before  the  title  is  perfected  by  the  issuing  of  patent.*'  That  is,  that 
the  limitation  is  upon  the  time  of  abandonment,  and  not  upon  the  time 
of  making  proof  thereof.  Applying  this  principle  to  the  case  in  hand, 
it  follows  that  it  was  proper  to  receive  proof  of  non-compliance  with  law 
in  the  matter  of  his  residence,  and  direct  the  cancellation  of  his  entry. 

Another  point  presented  by  counsel  for  McGovern  demands  considera- 
tion. Calling  attention  to  the  fact  that  after  appeal  by  Bartels  from  your 
decision  of  September  28,  1875,  yo^>  ^^  ^^^  strength  of  an  ex  parte 
showing  by  the  latter,  reopened  the  case  and  and  reversed  your  own  deci- 
sion— this,  he  contends,  you  had  no  authority  to  do. 

This  point  I  think  is  well  taken,  for  after  appeal,  the  case  was  beyond 
your  jurisdiction.  **An  appeal  removes  a  cause  entirely,  subjecting  the 
law  and  fact  to  a  review  and  re-trial.'*  U.  S.  r/j  Goodwin  (7  Cranch 
108.)     The  San  Pedro  (2  Wheaton  141.)     Wiscart  vs,  Dauchy  (3  Dall. 

This  leads  to  the  same  practical  result,  to  wit,  setting  aside  your  action 
after  your  first  decision,  and  affirming  it  in  directing  the  canceling  of  his 
entry  for  abandonment. 

I  reverse  your  decision  of  January  6,  last,  and  affirm  that  of  Sept.  28, 

1875. 
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ISAAC  KIRK. 

Attorney- General. — There  is  no  appeal  from  the  Secretary  of  the  Interior's  decision  to 
the  Atttomey-General. ' 

Acting  Secretary  Bell  to  Commissioner  Williamson,  August  i8,  1877. 

Section  356  of  the  Revised  Statutes  declares  that  *'the  head  of  any 
Executive  Department  may  require  the  opinion  of  the  Attorney-General 
on  any  question  of  law  arising  in  the  administration  of  his  department." 
The  obvious  meaning  of  this  section  is  that  when  the  head  of  an  Execu- 
tive Department  entertains  doubts  on  questions  of  law,  he  is  at  liberty  to 
take  the  opinion  of  the  Attorney-General.  That  it  does  not  mean  that 
he  shaUtake  such  opinion  whenever  asked  to  do  so  by  parties  to  cases 
which  he  has  decided,  and  about  which  he  entertains  no  doubt,  is  evident 
from  the  fact  that  that  would  be  virtually  saying  that  an  appeal  would  lie 
from  the  decision  of  the  head  of  a  department  to  the  Attorney-General, 
a  doctrine  which  no  one  would  maintain.  In  the  case  in  hand,  Kirk's 
application  was  denied  by  your  office  and  your  action  was  approved  by 
the  department.  A  motion  for  a  review  was  also  overruled  by  the  depart- 
ment. Entertaining  no  doubt  of  the  correctness  of  this  action,  I  must 
decline  acceding  to  Mr.  Montgomery's  request,  and  you  will  so  inform 
him. 


W.  A.  STONE. 


Letter  of  Inquiry. — An  appeal  does  not  lie  from  a  reply  by  the  Commissioner  of  the  Gen- 
eral I^nd  Office  to  a  mere  letter  of  inquiry. 

Secretary  CHANDLER  to  Commissioner  BuRDETT,yrt«.  22,  1876. 

I  have  considered  the  appeal  of  W.  A.  Stone,  from  your  decision  of 
December  5,  1875.  '^^^  appeal  should  be  dismissed  for  the  reason  that 
in  this  case  Mr.  Stone  does  not  make  application  to  have  you  take  any  ac- 
tion, and  your  letter  is  merely  a  reply  to  a  letter  of  inquiry.  When  Mr. 
Stone  shall  have  made  an  application  in  proper  form  for  the  return  of  the 
purchase  money,  and  submitted  his  proofs  in  support  of  the  same,  an  ap- 
peal will  lie  from  your  decision  thereon ;  but  no  appeal  can  be  entertained 
from  a  reply  by  you  to  a  mere  letter  of  inquiry. 


CLARK  vs.  CARTER. 

Appeal — Final  as  to  Facts. — ^A  failure  to  appeal  from  the  decision  of  the  local  officers 
is  final  as  to  the  facts,  and  such  decision  will  be  disturbed  only  where  fraud  or  gross 
irregularity  is  suggested  on  the  face  of  the  papers ;  or,  where  the  decision  is  contrary 
to  existing  laws  and  regulations ;  or,  in  the  event  of  disagreeing  decisions  by  the 
local  officers.  An  appead  from  the  Commissioner's  decision  cannot  restore  rights  lost 
by  failure  to  appeal  from  the  decision  of  the  local  officers. 

Acting  Secretary  Bell  to  Commissioner  Williamson,  Nov.  9,  1880. 

I  have  considered  the  appeal  of  Frank  A.  Clark  from  your  decision  of 
December  6,  1879,  ^^  '^^  ^^^e  of  said  Clark  vs.  William  Carter. 

Carter  made  timber  culture  entry  No.  236,  June  15,  1877,  upon  cer- 
tain lands  in  section  15,  town.  14,  range  45  E.,  Colfax,  Washington  Ty., 
and  Clark  initiated  a  contest  against  him,  upon  the  allegation  that  he 
had  failed  to  comply  with  the  requirements  of  the  law,  and  had  abandoned 
his  entry.  The  local  officers  found  that  the  allegations  were  not  sustained 
by  the  testimony,  and  recommended  the  dismissal  of  the  contest,  and 
that  Carter's  entry  remain  intact. 
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Ther^  was  no  appeal  from  this  decision. 

On  December  6,  1879,  7^"  reviewed  the  facts  and  the  law  of  the  case, 
and  affirmed  the  decision  of  the  local  officers,  and  from  your  decision 
Clark  appeals  to  this  department. 

In  my  decision  of  April  29,  i38o,  in  the  case  of  Benston  vs.  Northern 
Pacific  Railroad  Company  (referring  also  therein  to  my  decision  of  March 
14,  1879,  ^^  ^^®  ^^^  o^  Weber  vs.  Western  Pacific  Railroad  Company — 
Copp,  May,  1879),  ^  ^^^^  ^^^.t  "  the  decision  of  the  local  officers,  being 
withm  the  scope  of  their  authority,  and  unappealed  from,  was  final  and 
conclusive ;  and,  hence,  that  the  subsequent  proceedings  in  the  case  are 
erroneous,**  and  that,  having  been  improperly  submitted  to  this  Depart- 
ment, it  must  be  dismissed. 

The  Rules  of  Practice  make  a  failure  to  appeal  from  the  decision  of 
the  local  officers  final  as  to  the  facts,  and  such  decision  will  not  be  dis- 
turbed by  your  office,  except  where  fraud  or  gross  irregularity  is  suggested 
on  the  face  of  the  papers,  or  where  the  decision  is  contrary  to  existing 
laws  or  regulations,  or  in  the  event  of  disagreeing  decisions  by  the  local 
officers ;  in  either  of  which  cases,  the  Rules  authorize  you  to  reverse  or 
modify  their  decision,  under  the  general  supervisory  powers  conferred 
upon  you  by  section  453,  Revised  Statutes. 

As  it  appears  from  your  decision  that  the  law  and  the  facts  of  the  case 
were  correctly  found  by  the  local  officers,  and  as  it  is  within  neither  of 
the  named  exceptions  to  the  rule,  your  consideration  thereof  was  uncalled 
for  and  erroneous,  and  the  decision  of  the  local  officers  must  be  held 
final.  And  as  the  appeal  from  your  decision  cannot  restore  rights  lost  by 
failure  to  appeal  from  the  decision  of  the  local  office,  and  as,  hence,  the 
case  is  erroneously  submitted  to  this  department,  it  must  be  dismissed. 


TOLL  vs.  PETTINGILL  et  al. 

No  Appeal, — Where  no  appeal  is  taken  from  a  decision  of  the  General  Land-Oflice 
within  sixty  days  from  the  proper  service  of  notice  of  the  same,  such  decision  becomes 
final. 

Secretary  DELANO  to  Commissioner  BURDETT,  June  29,  1875. 

I  have  had  before  me  the  case  of  George  Toll  vs,  Benjamin  F.  Pettin- 
gill  and  James  A.  Lott,  involving  the  right  to  the  N.  E.  ^,  sec.  26,  T. 
I  N.,  R.  I  W.,  Salt  Lake  district,  Utah. 

September  25,  1874,  you  considered  the  case  and  decided  it  in  favor 
of  Lott,  and  allowed  sixty  days  from  service  of  notice  by  local  officers  for 
appeal. 

Notice  of  decision  was  served  November  2,  1874;  the  sixty  days  for 
appeal  expired  January  i,  1875.  No  appeal  having  been  filed  in  that 
time,  your  decision  became  final. 

What  purports  to  be  an  appeal  by  Toll,  filed  in  your  office  January 
13,  1875,  is  dismissed. 


EATON  vs.  CALIFORNIA  &  OREGON  R.  R.  CO. 

Award  is  Final, — Where  a  party  fails  to  appeal  from  the  action  of  the  local  officers,  the 
award  becomes  final  as  to  his  right,  and  is  not  subject  to  review  by  the  General  Land- 
Office. 

Secretary  Chandler  to  Commissioner  Williamson,  July  20,  1876. 

I  have  considered  the  appeal  of  the  California  and  Oregon  Railroad 


PRACTICE.  245 

Company  from  your  decision  of  September  17,  1875,  ^^  ^^^  ^^^  ^^ 
George  W.  Eaton  vs,  California  and  Oregon  Railroad  Company. 

Upon  consideration  of  the  proof,  the  Register  and  Receiver  *' decided 
that  George  W.  Eaton  is  not  entitled  to  file  his  declaratory  statement  for 
the  tract  claimed,  and  that  the  land  in  question  inures  to  the  California 
and  Oregon  Railroad  Company.''  This  decision  was  made  December 
30,  1874,  and  notice  served  on  Eaton  on  the  following  day.  Ife  took  no 
appeal  from  this  decision. 

The  papers  were  fonvarded  to  your  office  and  the  case  was  there  re- 
viewed; the  decision  of  the  Register  and  Receiver  was  reversed,  and  the 
declaratory  statement  of  Eaton  was  ordered  to  be  received  by  them.  In 
this  I  think  there  was  manifest  error.  The  decision  of  the  Register  and 
Receiver  respecting  Eaton's  application  not  having  been  appealed  from, 
was  final  as  to  him,  and  was  not  subject  to  review  by  you.  (Brown  vs. 
White,  Copfs  Land  Laws y  p.  298;  Shuster  vs,  Grady,  Ib.y  314-) 

It  does  not  follow,  however,  that  the  railroad  company  is  entitled  to  the 
land.  While  the  proof  as  to  Haines'  qualification  as  a  pre-emptor  is  not 
as  full  as  could  be  desired,  enough  appears  to  raise  a  very  strong  presump- 
tion that  he  was  qualified,  and  that  his  occupation  of  and  claim  to  the 
land  was  sufficient  to  except  it  from  the  grant. 

Upon  the  evidence  in  the  case,  it  would  undoubtedly  be  your  duty  to 
refuge  to  certify  and  patent  the  land  to  the  company.  But  it  appears  that 
on  the  7th  of  March,  1875,  while  this  contest  was  pending  in  your  office, 
a  patent  was  issued  for  the  land  in  question  to  the  railroad  company. 

By  this  act  of  gross  carelessness,  the  burden  of  proof  is  cast  upon  the 
Government  to  show  that  the  lands  did  not  pass  by  the  grant  to  the  com- 
pany, and  a  further  investigation  is  made  necessary.  I  have,  therefore, 
to  reverse  your  decision,  allowing  Eaton  to  file  his  declaratory  statement 
for  the  lan<J,  and  to  direct  that  further  proof  be  taken  by  the  Register 
and  Receiver  as  to  the  qualifications  of  Haines  as  a  pre-emptor  at  the 
time  he  occupied  the  land.  [Haines*  preemption  claim  to  the  same  land 
had  previously  been  canceled.] 

If,  on  such  proof,  his  qualification  shall  appear,  you  will  renew  your 
demand  on  the  company  for  a  release  of  the  land  and  return  of  the 
patent ;  and,  in  case  it  shall  refuse  to  comply  therewith,  you  will  report 
the  fact  to  me,  in  order  that  legal  proceedings  may  be  instituted  to  set 
the  patent  aside. 


'   FAVRY  vs.  LANSDALE. 

Waives  his  right, — A  party  who  fails  to  appeal  from  a  decision  of  the  local  officers, 
waives  the  right  he  may  have  possessed  at  the  time. 

Acting  Secretary  GoRHAM  to  Commissioner  Williamson,  October  1 1,  1876. 

November  10,  1872,  Favry  applied  to  file  declaratory  statement.  His 
application  was  rejected  by  the  local  officers,  and  from  that  decision  he 
did  not  appeal.  His  failure  to  do  so  must  be  considered  as  a  waiver  of 
the  rights  he  may  have  possessed  at  that  time.  This  is  the  established  rule 
of  the  Department.  Brown  vs.  White,  Copp's  Public  Land  Laws,  page 
298 ;  also  case  of  George  W.  fiaton  vs.  California  &  Oregon  Railroad 
Company,  decided  July  2'o,  1876. 

Your  decision  is,  therefore,  affirmed. 


246  PRACTICE, 

DESOE  vs.  Mckenzie. 

Whole  Objection. — Objections  cannot  be  considered  when  made  piecemeal,  but  must  be 
presented  at  one  time  to  receive  consideration. 

Secretary  ScHURZ  to  Commissioner  Willi AMSOi^,  December  21,  1880. 

I  have  considered  the  application  of  Thomas  McKenzie  for  review  of 
my  decision  of  October  6,  1880,  adverse  to  him,  in. the  case  of  Samuel 
Desoe  vs,  said  McKenzie,  for  the  purpose  of  furthei-  considering  his  mo- 
tion of  October  19,  1880,  for  dismissal  of  the  case,  on  the  ground  that 
no  notice  of  Desoe's  appeal  from  your  decision  of  December  13,  1878, 
was  served  upon  him. 

Desoe  filed  his  appeal  on  January  27,  1879,  within  the  time  allowed 
therefor,  and  on  February  6th  you  directed  him  to  file  his  exceptions 
within  thirty  days. 

On  August  23,  1880,  McKenzie  asked  for  a  cancellation  of  Desoe's 
filing,  because  '*  since  said  date,  February  6th,  no  further  action  appears 
to  have  been  taken  in  the  case.** 

On  further  consideration,  you  overruled  said  motion  on  August  27th, 
for  the  reason  that  Desoe's  appeal  sufficiently  indicated  his  points  of  ex- 
ception, and  submitted  the  case  to  this  Department. 

On  October  19,  1880,  McKenzie  again  moved  to  dismiss  the  case  for 
the  reason  that  no  notice  of  appeal  had  been  served  upon  him  or  his  attor- 
neys, as  required  by  the  rules.  • 

His  first  motion  for  dismissal  was  for  want  of  exceptions,  and  his 
second  for  want  of  notice  of  appeal. 

The  case  was  in  the  same  condition  on  August  23d  as  October  19th, 
and  it  was  the  duty  of  McKenzie  to  submit  his  whole  objection  at  the 
former  date.  This  Department  will  not  consider  objections  made  piece- 
meal, but  where  a  party  has  presented  his  case  and  the  decision  has  been 
adverse  to  him,  will  refuse  subsequently  to  entertain  technical  objections 
upon  the  same  subject-matter,  all  of  which  might  have  been  made  at  one 
time,  and  some  of  which  have  been  once  adjudicated. 

The  adoption  of  such  a  practice  would  impose  undue  burdens  upon  the 
Department,  and  unreasonably  protract  litigation. 

I  am  of  the  opinion  that  it  was  too  late,  on  October  19th,  to  make  an 
objection  additional  to  that  on  August  23d;  but  that  your  adverse  deci- 
sion of  August  27th  must  be  held  conclusive  upon  the  whole  subject-mat- 
ter of  the  appeal ;  also  that  the  reason  alleged  for  the  motion  of  August 
23d,  to  wit,  the  want  of  exceptions,  must  be  considered  a  waiver  of  the 
present  objection,  to  wit,  the  want  of  notice  of  appeal,  under  the  rule 
that  an  objection  to  a  proceeding  is  generally  held  to  admit  the  regularity 
of  a  prior  proceeding ;  and  hence,  that  the  motion  to  close  the  case  for 
want  of  exceptions  admitted  that  the  rule  in  respect  to  notice  of  appeal 
had  been  complied  with. 

The  motion  must  be  denied. 


SPHULER  vs.  SOUTHERN  PACIFIC  R.  R.  CO. 

Secretary  ScHURZ  to  Commissioner  Williamson  March  10, 1880. 

Time  for  appeal  shall  begin  to  run  from  the  time  of  notice  to  either  the 
Washington  attorney,  or  the  local  attorney,  and  that  an  appeal  by  either 
within  the  time  allowed  from  date  of  notice  to  him  is  sufficient. 


TITLE  II -PUBLIC  SALES  AND  PRIVATE 

ENTRIES. 


I.   GENERAL  CIRCULAR  OF  OCTOBER  i,  1880-FORMS  AND 

REGULATIONS. 


The  following  is  communicated  in  reference  to  the  manner  of  acquiring 
title  to  the  public  lands  under  different  laws  of  Congress : 

The  public  lands  referred  to  are  included  only  within  the  States,  ot 
Alabama,  Arkansas,  California,  Colorado,  Florida,  Illinois,  Indiana,  Iowa, 
Kansas,  Louisiana,  Michigan,  Minnesota,  Mississippi,  Missouri,  Nebraska, 
Nevada,  Ohio,  Oregon,  Wisconsin,  and  the  Territories  of  Arizona,  Da- 
kota, Idaho,  Montana,  New  Mexico,  Utah,  Washington,  and  Wyoming. 
These  States  and  Territories,  with  the  exception  of  Ohio,  Indiana,  and 
Illinois,  are  divided  into  land  districts,  in  each  of  which  there  is  a  land 
office  established  by  law,  with  a  Register  and  Receiver  in  attendance  for 
the  sale  or  other  disposal  of  the  public  lands  therein.  See  sections  2234  to 
'2247  of  the  Revised  Statutes  of  the  United  States,  copies  hereto  attached, 
No.  I ;  also  list  of  land  offices,  on  last  page.  Parties  so  desiring  may 
obtain  at  these  offices  any  proper  information  regarding  vacant  public 
lands. 

Of  agricultural  public  lands  there  are  two  classes :  the  one  class  at  ;^i .  25 
per  acre,  which  is  designated  as  minimum,  and  the  other  at  $2.50  per  acre, 
or  double  minimum.  The  latter  class  consists  of  tracts  embraced  within 
the  alternate  sections  of  land  reserved  to  the  United  States  in  acts  of  Con- 
gress making  grants  within  prescribed  limits  of  the  lines  of  railroads,  or 
other  works  of  internal  improvements,  to  aid  in  the  construction  thereof, 
such  reserved  sections  being  doubled  in  price.  Congress,  at  its  last  session, 
passed  an  act,  approved  June  15,  1880  (copy  attached.  No.  16),  the  third 
section  of  which  reduces  to  $1.25  per  acre  any  such  lands  then  subject  to 
entry  (meaning,  in  this  connection,  ordinary  cash  entry  of  offered  lands) 
which  were  put  in  market  at  the  enhanced  price  prior  to  the  ist  of  Janu- 
ary, 1 861.  Title  may  be  acquired  by  purchase  at  public  sale,  or  by  or- 
dinary ** private  entry,**  and  in  virtue  of  the  pre-emption,  homestead, 
timber  culture,  and  other  laws. 

BY  PURCHASE  AT  PUBLIC  SALE. 

This  may  be  done  where  lands  are  "offered*'  at  public  auction  to  the 
highest  bidder,  either  pursuant  to  proclamation  by  the  President  or  public 
notice  given  in  accordance  with  directions  from  the  General  Land  Office. 

BY    "PRIVATE   entry"    OR   LOCATION. 

The  lands  liable  to  disposal  in  this  manner  are  those  which  have  been 
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offered  at  public  sale,  which  were  not  then  sold,  and  which  have  not  since 
been  reserved  or  otherwise  withdrawn  from  market.  In  this  class  of 
offered  and  unreserved  public  lands  the  following  steps  may  be  taken  to 
acquire  title : 

The  applicant  will  first  present  a  written  application  to  the  Register  for 
the  district  in  which  the  land  desired  is  situated,  describing  the  tract  he 
wishes  to  purchase,  giving  its  area  (Form  4-001).  Thereupon  the  Reg- 
ister, if  the  tract  is  vacant,  will  so  certify  to  the  Receiver,  stating  the 
price,  and  the  applicant  must  then  pay  the  amount  of  the  purchase 
money. 

The  Receiver  will  then  issue  his  receipt  for  the  money  paid,  in  dupli- 
cate, giving  to  the  purchaser  a  duplicate  receipt  (Form  4-1 31).  The 
Register  will  then  issue  his  certificate  of  purchase  (Form  4-189).  At  the 
close  of  the  month  the  Register  and  Receiver  will  make  returns  of  the 
sale  to  the  General  Land  Office,  from  which,  when  the  proceedings  are 
found  regular,  a  patent  or  complete  title  will  be  issued ;  and  on  surrender 
of  the  duplicate  receipt  such  patent  will  be  delivered,  at  the^option  of  the 
patentee,  either  by  the  Commissioner  at  Washington  or  by  the  Register 
at  the  district  land  office. 

When  patents  are  ready  for  delivery,  they  will  in  all  cases  be  trans- 
mitted to  the  local  office  at  which  the  location  or  entry  was  made,  where 
they  can  be  obtained  by  the  party  entitled  thereto,  upon  surrender  of  the 
duplicate  receipt,  or  certificate,  as  the  case  may  be,  unless  the  duplicate 
shall  have  been  previously  filed  in  this  office  with  a  request  that  the  patent 
be  delivered  as  requested  by  the  person  sending  the  same ;  and  in  no  case 
will  the  patent  be  delivered  either  from  this  or  the  local  office  except 
upon  receipt  of  such  duplicate,  or,  in  case  of  its  loss  from  any  cause, 
upon  the  filing  in  lieu  of  the  same  of  an  affidavit  made  by  the  present 
bona  fide  owner  of  the  land,  accounting  for  the  loss  of  the  same,  and  also 
showing  ownership  of  the  tracts  or  a  portion  thereof  embraced  in  the 
patent. 

In  case  the  duplicate  has  been  duly  assigned  by  the  locator,  by  a  v^lid 
transfer  in  accordance  with  the  laws  governing  transfers  of  realty  in  the 
State  where  the  land  is  situated,  such  assignment  will  be  recognized  by 
this  office  and  patent  issued  accordingly,  provided  the  duplicate  with  the 
assignment  thereon  shall  be  filed  in  this  office  prior  to  the  issuing  of 
patent ;  but  in  no  case  will  a  patent  be  canceled  for  the  purpose  of  mak- 
ing a  reissue  in  the  name  of  the  assignee,  where  such  assignment  is  not 
in  possession  of  the  office  prior  to  date  of  the  patent.  Transfers  of  this 
kind  must  in  all  cases  comply  strictly  with  the  law  of  the  place,  and  if 
the  assignor  be  a  married  man,  and  the  statute  requires  the  wife  to  join 
in  the  deed,  it  must  be  complied  with,  and  in  case  of  failure  in  this  or 
other  vital  point  the  patent  will  follow  strictly  the  recital  of  the  certifi- 
cate, and  issue  only  in  the  name  of  the  original  purchaser.    [See  p.  254.] 

LOCATIONS   WITH   WARRANTS. 

Application  must  be  made  as  in  cash  cases,  but  must  be  accompanied 
by  a  warrant  duly  assigned  as  the  consideration  for  the  land  ;  yet  where 
the  tract  is  1^2.50  per  acre,  the  party,  in  addition  to  the  surrendered  war- 
rant, must  pay  in  cash  I1.25  per  acre,  as  the  warrant  is  in  satisfaction  of 
only  so  many  acres  at  J  1.25  per  acre,  or  furnish  a  warrant  of  such  denom- 
ina'tion  as  will,  at  the  legal  value  of  1^1.25  per  acre,  cover  the  rated  price 
of  the  land.  For  example :  A  tract  of  40  acres  of  land,  held  at  $2.50 
per  acre,  can  be  paid  for  with  a  warrant  calling  for  40  acres  and  the  pay- 
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ment  of  ^50  in  cash,  or  by  surrendering  an  eighty-acre  warrant  for  the 
same — the  40  acres  to  be  in  full  satisfaction  for  the  said  location ;  or  a 
tract  of  80  acres,  rated  at  J 2. 50  per  acre,  can  be  paid  for  by  the  surren- 
der of  two  eighty-acre  warrants.  If  there  is  a  small  excess  in  the  area  of 
the  tract  over  the  quantity  called  for  on  the  face  of  the  warrant  in  any 
case,  such  excess  may  be  paid  for  in  money. 

A  duplicate  certificate  of  location  will  then  be  furnished  the  party,  to 
be  held  until  the  patent  is  delivered,  as  in  cases  of  cash  sales. 

The  following  fees  are  chargeable  by  the  land  officers,  and  the  several 
amounts  must  h^paid  at  the  time  of  location : 

For  a  40-acre  warrant,  50  cents  each  to  the  register  and  receiver;  total |i  00 

For  a  60-acre  warrant,  75  cents  each  to  the  register  and  receiver;  total I  50 

For  an  80-acre  warrant,  %\  each  to  the  register  and  receiver ;  total 2  00 

For  a  120-acre  warrant,  $1.50  each  to  the  register  and  receiver;  total 3  00 

For  a  1 60-acre  warrant,  %2.  each  to  the  register  and  receiver;  total 4  00 

The  above  has  reference  to  certain  warrants  issued  under  the  act  of 
Congress  of  March  3,  1855,  and  previous  acts,  giving  public  land  as  a 
bounty  for  military  services  rendered  prior  to  the  passage  of  the  acts  in 
former  wars  of  the  republic.  The  bounties  given  by  law  for  military  ser- 
vices in  the  late  civil  war  were  not  given  in  land^  but  in  money.  The 
only  privileges  granted  to  soldiers  and  sailors  on  account  of  military  ser- 
vices rendered  by  them  during  the  late  civil  war,  in  connection  with  the 
public  lands,  are  provided  for  in  sections  2304  to  2309  of  the  Revised 
Statutes  (copies  attached.  No.  i),  allowing  homestead  entries  to  be  made 
by  them  on  condition  of  residence  on  the  entered  tracts,  with  cultivation 
of  the  soil,  for  a  prescribed  period. 

AGRICULTURAL   COLLEGE  SCRIP. 

This  scrip  may  be  used — 

First.  In  the  location  of  land  at  ^^ private  entry ^^^  but  when  so  used  is 
only  applicable  to  lands  not  mineral  which  may  be  subject  to  private  en- 
try at  ^1.25  per  acre,  and  is  restricted  to  a  technical  **  quarter  section^  ^ — 
that  is,  land  embraced  by  the  quarter  section  lines  indicated  on  the  official 
plats  of  survey;  or  it  may  be  located  on  part  of  a  "quarter  section," 
where  such  part  is  taken  as  in  full  for  a  quarter ;  but  it  cannot  be  api^lied 
to  different  subdivisions  to  make  an  area  equivalent  to  a  quarter  section. 
The  manner  of  proceeding  to  acquire  title  with  this  class  of  paper  is  the 
same  as  in  cash  and  warrant  cases,  the  fees  to  be  paid  being  the  same  as 
on  warrants.  The  location  of  this  scrip  at  private  entry  is  restricted  to 
three  sections  in  each  township  of  land,  and  one  miilicn  acres  in  any  one 
State. 

Second.  In  payment  of  pre-emption  claims,  in  the  same  manner  and 
under  the  same  rules  and  regulations  as  govern  the  application  to  pre- 
emptions of  military  land  warrants ;  this,  too,  without  regard  to  the  limi- 
tation as  to  the  quantity  located  in  a  township  or  in  any  State. 

Third.  In  payment  for  homesteads  commuted  under  section  2301  of  the 
Revised  Statutes  of  the  United  States  (copy  attached). 

In  addition  to  the  foregoing,  in  reference  to  purchases  at  public  offering 
and  purchases  or  locations  at  ordinary  private  entry,  it  is  to  be  noted  that 
the  first  section  of  the  act  of  Congress  of  June  15,  1880  (copy  attached, 
No.  16),  having  reference  to  cases  of  timber  trespasses  upon  the  public 
lands  committed  prior  to  March  i,  1879,  extends  to  such  trespassers  the 
privilege  of  paying  for  the  land  upon  which  the  offenses  were  so  commit- 
ted, at  the  price  per  acre  for  which;  under  %he  law  in  force  at  date  of 


260  PUBLIC  SALES  AND  PRIVATE  ENTRIES. 

payment,  the  lands  could  be  sold.  This  privilege  of  purchase  is  not  con- 
fined to  lands  subject  to  private  entry,  but  extends  to  any  lands,  not 
mineral,  subject  to  disposal  under  general  existing  laws.  This  section 
cannot  be  construed  to  permit  a  party  who  falls  within  the  class  of  offend- 
ers named  to  enter  the  land  if  the  valid  claim  of  another  person  shall  have 
attached  prior  to  his  application  to  purchase,  and  be  still  subsisting. 

.  Where  lands  are  plainly  subject  to  ordinary  private  entry,  no  special 
application  to  purchase,  other  than  the  usual  application  in  cases  of  private 
entry,  is  required  in  order  to  enable  the  purchaser  to  avail  himself  of  the 
benefits  of  this  act.  When  lands  are  not  plainly  subject  to  ordinary  pri- 
vate entry,  and  application  to  purchase  the  same  shall  be  made  with  a 
view  to  securing,  the  immunity  contemplated  by  said  first  section,  the  dis- 
trict officers  will  require  the  same  to  be  presented  under  oath  of  the  appli- 
cant, giving  a  full  and  detailed  statement  of  all  the  facts  upon  which  he 
bases  his  claim  to  purchase.  Such  sworn  statement  should  be  corroborated 
by  the  affidavits  of  credible  witnesses,  and  the  officers  will  thereupon 
forward  all  the  papers  in  a  special  letter  to  this  office,  allowing  no  entry 
until  so  directed  by  me.  Entries  so  allowed  will  be  included  in  the  regu- 
lar cash  returns  and  accounts,  the  papers  being  issued  as  usual  in  cash 
entries,  on  which  will  be  made  a  note  referring  to  the  act  and  the  Com- 
missioner's letter  upon  which  the  entry  was  allowed. 

PRE-EMPTION  [see  TITLE  IV.]   ADMISSIBLE   TO   THE    EXTENT  OF   ONE  QUAR- 
TER SECTION,  OR   ONE  HUNDRED  AND  SIXTY  ACRES. 

These  are  admitted  under  sections  2257  to  2288  of  the  Revised  Statutes 
of  the  United  States,  (copies  of  which  sections  are  hereto  attached),  upon 
"offered"  and  *'unoffered*'  lands,  and  upon  any  of  the  unsurveyed  lands 
belonging  to  the  United  States,  to  which  the  Indian  title  is  extinguished, 
although  in  the  case  of  unsurveyed  lands  no  definitive  proceedings  can 
be  had  as  to  the  completion  of  the  title  until  after  the  surveys  shall  have 
been  extended  and  officially  returned  to  the  district  land  office. 

The  pre-emption  privilege  is  restricted  to  heads  of  families,  widows,  or 
single  persons  over  the  age  of  twenty-one,  who  are  citizens  of  the  United 
States,  or  who  have  declared  their  intention  to  become  citizens,  as  re- 
quired by  the  naturalization  laws.  This  does  not  include  Indians,  except 
such  as  have  ceased  their  tribal  relations  and  been  declared  citizens  by 
treaties  or  acts  of  Congress. 

The  right  of  pre-emption,  formerly  extended  by  act  of  Congress  of 
March  3,  1853,  for  one  quarter  section,  or  160  acres,  at  the  price  of  $2.50 
per  acre,  to  the  alternate  United  States  or  reserved  sections  along  the 
line  of  railroads,  is  continued  by  the  Revised  Statutes,  sections  2257, 
2259,  and  2279. 

Section  2281  thereof  protects  the  rights  of  settlers  on  sections  along 
the  line  of  railroads  where  settlement  existed  prior  to  withdrawal,  and 
in  such  cases  allows  the  land  to  be  taken  by  the  pre-emptors  at  51.25  per 
acre,  but  requires  that  they  shall  file  the  proper  notices  of  their  claims 
and  make  proof  and  payment  as  in  other  cases. 

Where  the  tract  is  ''offered*'  land,  the  party  must  file  with  the  district 
land  office  his  declaftitory  statement  as  to  the  fact  of  his  settlement  within 
thirty  days  from  the  date  of  said  settlement  (Form  4-534)>  and  within 
one  year  from  the  date  of  settlement,  must  appear  before  the  Register  and 
Receiver  and  make  proof  of  his  actual  residence  on,  and  cultivation  of,  the 
tract,  and  secure  the  same  by  paying  cash^  or  locating  thereon  military 
bounty  land  warrants  or  agricultural* college  scrip,  according  to  law  \  or 
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private  claim  scrip  may  now  be  used,  under  act  of  Congress  of  January 
28,  1879  (copy  attached,  No.  10). 

Where  the  tract  has  been  surveyed  and  not  offered  at  public  sale,  the 
claimant  must  file  his  declaratory  statement  within  three  months  from 
date  of  settlement  (Form  4-535),  ^.nd  make  proof  and  payment  within 
thirty  months  aft^rthe  expiration  of  the  three  months  allowed  for  filing 
his  declaratory  notice,  or,  in  other  words,  within  thirty- three  months 
from  the  date  of  settlement  (Forms  4-189,  4-536,  and  4-535). 

Where  settlements  are  made  on  unsurveyed  lands,  settlers  are  required, 
within  three  months  after  the  date  of  the  receipt  at  the  district  land-office 
of  the  approved  plat  of  the  township  embracing  their  claims,  to  file  their 
declaratory  statement  with  the  Register  of  the  proper  land-ofiice  (Form 
4-535),  ^^^  thereafter  to  make  proof  and  payment  for  the  tract  within 
thirty  months  from  the  expiration  of  said  three  months  (Forms  4-061, 

4-3  75 »  and  4-374)- 

The  pre-emption  filings  provided  for  as  above  may  be  relinquished  by 
the  claimants  in  writing  before  the  Register  or  Receiver  of  the  proper 
district  land-ofiice,  or  the  relinquishment  may  be  executed  by  the  claim- 
ant on  the  back  of  the  declaratory  statement-receipt,  duly  witnessed  and 
acknowledged  in  the  manner  requisite  under  the  laws  of  the  State  or 
Territory  in  which  the  land  is  situated  for  the  transfer  of  real  estate. 
After  relinquishment  filed  in  the  district  land-office,  the  tract  embraced 
in  the  filing  will  be  held  subject  to  the  claim  of  any  other  settler,  accord- 
ing to  the  first  section,  act  of  May  14,  1880  (copy  attached.  No.  14).  If 
the  receipt  is  lost,  or  from  any  other  cause  cannot  be  produced,  the  relin- 
quishment must  be  accompanied  by  the  affidavit  of  the  party  showing  the 
fact. 

When  two  or  more  settlers  on  unsurveyed  land  are  found  upon  survey 
to  be  residing  upon,  or  to  have  valuable  improvements  upon,  the  same 
smallest  legal  subdivision,  they  may  make  joint  entry  of  such  tract,  and 
separate  entries  of  the  residue  of  their  claims.  This  joint  entry  may  be 
made  in  pursuance  of  contract  between  the  parties,  or  without  it.  (Re- 
vised Statutes,  section  2274.) 

Should  the  settler  in  either  of  the  aforesaid  cases  die  before  establishing 
his  claim  within  the  period  limited  by  law,  the  title  may  be  perfected  by 
the  executor,  administrator,  or  one  of  the  heirs,  by  making  the  requisite 
proof  of  settlement  and  paying  for  the  land,  the  entry  to  be  made  in  the 
name  of  *' the  heirs'*  of  the  deceased  settler,  and  the  patent  will  be  issued 
accordingly.  The  legal  representatives  of  the  deceased  pre-emptor  are 
entitled  to  m^e  the  entry  at  any  time  within  the  period  during  which 
the  pre-emptor  would  have  been  entitled  to  do  so  had  he  lived. 

Section  2261  of  the  Revised  Statutes  prohibits  the  second  filing  of  a 
declaratory  statement  by  any  pre-emptor  qualified  at  the  date  of  his  first 
filing,  where  said  filing  has  been  in  all  respects  legal.  Where  the  first  fil- 
ing, however,  is  illegal  from  any  cause,  not  the  wilful  act  of  the  party,  he 
has  the  right  to  make  a  second  and  legal  filing. 

In  the  first  section  of  the  act  of  Congress  of  July  i,  1879,  entitled 

"An  act  for  the  relief  of  settlers  on  the  public  lands  in  districts  subject 

to  grasshopper  incursions,*'  it  is  provided — 

That  it  shall  be  lawful  for  homestead  and  pre-emption  settlers  on  the  public  lands,  and 
in  all  cases  where  pre-emptions  are  authorized  by  law,  where  crops  have  been  or  may  be 
destroyed  or  seriously  injured  by  grasshoppers,  to  leave  and  be  absent  from  said  lands, 
nnder  such  rules  and  regulations,  as  to  proof  of  the  same,  as  the  Commissioner  of  the 
General  Land -Office  shall  prescribe ;  but  in  no  case  shall  such  absence  extend  beyond 
one  year  continuously ;  and  during  such  absence  no  adverse  rights  shall  attach  to  said 
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lands,  such  settlers  being  allowed  to  resume  and  perfect  their  settlement  as  though  no 
such  absence  had  occurred. 

And  in  its  second  section  it  is  provided-^ 

That  the  time  for  making  final  proof  and  payment  by  pre-emptors  whose  crops  shall 
have  been  destroyed  or  injured  as  aforesaid,  may,  in  the  discretion  of  the  Commissioner 
of  the  General  Land-Office,  be  extended  for  one  year  after  the  expiration  of  the  term  of 
absence  provided  for  in  the  Hrst  section  of  this  act;  and  all  the  rights  and  privileges 
extended  by  this  act  to  homestead  and  pre-emption  settlers  shall  apply  to  and  include  . 
the  settlers  under  an  act  entitled  "An  act  to  encourage  the  growth  of  timber  on  western 
prairies,"  approved  March  third,  eighteen  hundred  and  seventy-three,  and  the  acts  amen- 
datory thereof. 

The  proof  required  in  the  first  section  of  said  act  may  consist  of  the 
affidavit  of  the  claimant,  giving  the  particulars  of  the  alleged  destruction 
or  serious  injury  of  crops  by  grasshoppers,  and  the  affidavits  of  two  or 
more  witnesses  corroborative  thereof,  and  should  be  submitted  at  time  of 
making  final  proof  through  the  Register  and  Receiver  of  the  proper  district 
land -office.  The  particulars  given  should  be  such  as  to  admit  of  a  decis- 
ion whether  the  absence  was  justified  by  law  or  not,  and  should  of  course 
indicate  at  what  time  the  party  left  the  land  and  when  he  resumed  his 
settlement. 

Written  notice  of  intended  absence,  signed  by  the  party,  should  be 
filed  with  the  Register  and  Receiver  when  he  leaves  his  claim,  and  be 
noted  on  the  tract  book ;  this  for  the  protection  of  the  claimant,  and  as 
notice  to  those  who  might  otherwise  make  settlement  and  attempt  to  ob- 
tain title. 

Claimants  desiring  the  extension  of  time  provided  for  in  the  second 
section  of  said  act  may  apply  therefor  through  the  same  officers,  the  ap- 
plication to  be  supported  by  the  same  character  of  proof.  •  The  affidavits 
required  in  cases  under  said  act,  as  before  indicated,  may  be  made  before 
any  officer  using  a  seal  and  authorized  to  administer  oaths,  or  before  the 
Register  or  Receiver  of  the  district  land-office. 

In  view  of  recent  sufferings  from  drought  in  the  States  of  Kansas  and 
Nebraska,  Congress  passed  an  act  entitled  '*  An  act  for  the  relief  of  cer- 
tain homestead  and  pre-emption  settlers  in  Kansas  and  Nebraska,"  ap- 
proved June  4,  1880,  which  reads  as  follows,  viz: 

Tliat  it  shall  be  lawful  for  homestead  and  pre-emption  settlers  on  the  public  lands  or 
pre-emption  settlers  upon  Indian  reservations  in  the  States  of  Kansas  and  Nebraska  west 
of  the  sixth  principal  meridian,  where  there  has  been  a  loss  or  failure  of  crops  from  un- 
avoidable cause,  in  the  year  of  1879  ^^  x88o,  to  leave  and  be  absent  from  said  lands  un- 
til the  first  day  of  October,  188 1,  under  such  rules  and  regulations  as  to  proof  and  notice 
as  the  Commissioner  of  the  General  Land-Office  may  prescribe;  and  during  said  absence 
no  adverse  rights  shall  attach  to  said  lands,  such  settlers  being  allowed  to  resume  and 
perfect  their  settlement  as  though  no  such  absence  had  occurred. 

Sec.  2.  That  the  time  for  making  final  proof  and  payment  by  such  pre-emptors  is 
hereby  extended  for  one  year  after  the  expiration  of  the  term  of  absence  provided  for  in 
the  first  section  of  this  act ;  but  in  cases  where  the  purchase  money  is  by  law  payable  in 
installments,  the  first  unpaid  installment  shall  be  held  not  to  be  due  until  one  year  ailer 
the  expiration  of  the  leave  of  absence  aforesiud. 

It  will  be  seen  that  the  provisions  of  this  act  have  reference  only  to 
such  lands  as  lie  wesf  of  the  sixth  principal  meridian  in  the  States  of 
Kansas  and  Nebraska.  Lands  in  other  States  or  Territories  are,  not  re- 
ferred to ;  nor  are  those  lands  in  Kansas  and  Nebraska  which  lie  easi  of 
the  sixth  principal  meridian.  The  lands  to  which  its  provisions  apply  are 
included  in  the  land-cjistricts  of  Wichita,  Salina,  Concordia,  Larned, 
Kirwin,  and  Wa-Keeney,  all  the  districts  except  Topeka  and  Independ- 
ence, in  Kansas,  and  Niobrara,  Norfolk,  Lincoln,  Grand  Island,  North 
Platte,  Bioomington,  and  Beatrice,  all  the  districts  in  Nebraska, 
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Under  the  provisions  of  this  act,  homestead  and  pre-emption  settlers 
on  the  public  lands,  and  pre-emption  settlers  upon  Indian  reservations 
within  the  section  of  country  indicated,  who  have  suffered  from  loss  or 
failure  of  crops  from  unavoidable  causes  in  the  year  .1879  ^^  1880,  may 
leave  and  be  absent  from  their  lands  until  the  first  day  of  October,  1881, 
'  without  their  right  to  the  same  being  impaired  thereby.  The  pre-emp- 
tion settlers  entitled  to  its  benefits  are  allowed  also  an  extension  of  time 
^or  making  final  proof  and  payment  for  one  year  from  the  first  of  Oc- 
tober, 1881 ;  and  where  the  purchase  money  is  by  law  payable  in  install- 
ments, this  act  provides  that  the  first  unpaid  installment  shall  be  held 
not  to  be  due  until  one  year  after  the  expiration  of  such  leave  of  absence. 

This  right  of  absence  is  not  ayailable  in  any  case  in  which  there  has  not 
been  '*a  loss  or  failure  of  crops  from  unavoidable  cause  in  the  year  1879 
or  1880;*'  hence,  when  a  settler  not  actually  entitled  to  the  benefits  of 
this  act  absents  himself  from  his  claim,  it  will  be  liable  to  be  regarded  as 
an  abandonment,  and  adverse  claims  may  be  recognized. 

As  in  cases  arising  under  the  grasshopper  act  of  July  i,  1879,  before 
mentioned,  the  settler  desiring  to  leave  his  claim  under  this  act  should  file 
with  the  Register  and  Receiver  of  the  proper  district  land  office  a  written 
notice  of  his  intention  to  do  so,  bearing  his  signature,  and  embracing  a 
statement  that  he  has  sustained  a  loss  or  failure  of  his  crops  in  1879  or 
1880,  this  being  necessary  for  his  own  protection,  and  as  notice  due  par- 
ties who  might  otherwise  initiate  claims  to  the  land. 

At  date  of  final  proof  by  any  party  who  shall  have  availed  himself  of 
this  act,  he  must  show  by  satisfactory  proof  the  period  of  absence  and 
specific  facts  making  appear  the  loss  or  failure  of  crops  from  unavoidable 
cause  in  1879  or  1880,  on  account  of  which  he  was  entitled  to  its  benefits. 
The  proof  should  consist  of  the  party's  own  testimony,  corroborated  by 
that  of  two  or  more  disinterested  witnesses. 

After  a  party  shall  have  filed  the  notice  of  intended  absence  under  this 
act,  no  contest  involving  his  right  to  the  land  can  be  instituted  prior  to 
the  expiration  of  the  legal  term  of  absence  to  which  he  is  entitled.  If  the 
party  should  be  fraudulently  absent,  it  will  be  a  matter  of  investigation 
in  the  regular  manner  thereafter.  All  notices  filed  will  be  duly  entered 
on  the  records  of  the  district  office,  and  reported  with  the  final  proof 
made  in  the  case. 

Provision  is  made  by  act  of  Congress  of  June  8,  1880  (copy  attached. 
No.  15),  whereby  the  rights  of  pre-emption  claimants  becoming  insane 
may  be  proved  up,  and  their  claims  perfected  by  any  person  duly  author- 
ized to  act  for  them  during  their  disability. 

1.  Such  claims  must  have  been  initiated  in  full  compliance  with  law, 
by  persons  who  were  citizens  or  had  declared  their  intention  to  become 
citizens,  and  were  in  other  respects  duly  qualified. 

2.  The  party  for  whose  benefit  the  act  shall  be  invoked  must  have  be- 
come insane  subsequent  to  the  initiation  of  his  claim,  and  the  act  will  not 
be  construed  to  cure  a  failure  to  comply  with  the  law  when  such  failure 
occurred  prior  to  such  insanity.  • 

3.  Claimant  must  have  complied  with  the  law  up  to  the  time  of  becom- 
ing insane,  and  proof  of  compliance  will  be  required  to  cover  only  the 
period  prior  to  such  insanity. 

4.  The  final  proof  must  be  made  by  a  party  whose  authority  to  act  for 
the  insane  person  during  such  disability  shall  be  duly  certified  under  seal 
of  the  proper  probate  court. 

Before  final  proof  is  made  on  pre-emption  claims  and  entries  allowed. 
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it  is  necessary  that  public  notice  be  given  under  the  act  of  Congress  of 
March  3,  1879,  ^  pointed  out  with  regard  to  homestead  claims  under  the 
next  succeeding  title ;  and  parties  interested  in  the  issue  of  pre-emption 
and  other  patents  are  further  advised  that,  in  a  decision  of  the  Hon.  As- 
sistant Secretary  of  the  Interior,  of  July  27,  1880,  in  the  case  of  Horace^ 
Whitaker  ex  rel.  Nathan  H.  Garretson  7;.  The  Southern  Pacific  Railroad ' 
Company  and  Wesley  M.  Slater,  the  following  instructions  are  promul- 
gated for  the  government  of  this  office :  • 

*  *  *  I  think  it  is  npt  a  correct  practice  to  issue  a  pre-emption  patent  to  an 
assignee  in  any  case.  The  law  as  to  the  issuance  of  patents  is  well  stated  in  the  case  of 
McGarrahan  vs.  New  Idria  Co.  (49  Cal.,  335)  thus:  "  Neither  the  President,  however, 
nor  any  officer,  has  other  power  *  *  *  to  sign  or  to  cause  the  seal  of  the  Land 
Office  to  be  affixed  to  patents  than  such  as  is  conferred  by  statute  of  the  United  States." 
(See  also  Stoddard  vs.  Chambers,  2  How.,  318;  McGarrahan  vs.  Mining  Qo.^  supra; 
sections  450  and  453  of  the  Revised  Statutes;  and  act  of  June  19,  1878,  (20  Stat.,  183.) 
I  find  nothing  in  the  pre-emption  law  requiring  the  issuance  of  patents  to  assignees  of 
pre-emptors,  and  the  labor  of  examining  into  assignments  ought  not  to  be  assumed  by 
your  office,  to  say  nothing  of  the  evils  that  may  result  from  issuing  patents  to  assignees 
in  pre-emption  cases.  The  same  doctrine  applies  to  all  cases  of  the  issuance  of  patents 
except  where  the  statutes  expressly  recognize  the  right  of  an  assignee  to  take  patent  in 
his  own  name. 

LAWS    EXTENDING   THE   HOMESTEAD    PRIVILEGE.       [SEE   TITLE   III.] 

I.  The  laws  extending  the  homestead  privilege,  embraced  in  sections 
2289  to  2312  of  the  Revised  Statutes  (copies  attached),  give  to  every 
citizen,  and  to  those  who  have  declared  their  intention  to  become  citi- 
zens, the  right  to  a  homestead  on  surveyed  lands.  This  right  was  limited 
by  section  2289  of  the  Revised  Statutes,  as  the  maximum  quantity,  to  160 
acres  of  the  class  of  ordinary  public  lands  held  by  law  at  1^1.25  per  acre, 
when  disposed  of  to  cash  purchasers,  or  80  acres  of  the  class  of  lands 
embraced  in  the  alternate  sections,  along  the  lines  of  railroads  or  other 
works  of  internal  improvement,  reserved  to  the  United  States  in  acts  of 
Congress  making  grants  of  land  in  aid  of  the  construction  of  such  works, 
and  the  price  thereof  increased  to  ^2.50  per  acre.  By  act  of  Congress 
of  March  3,  1879  (copy  attached.  No.  11),  it  was  enacted  that  from  and 
after  its  passage  **  the  even  sections  within  the  limits  of  any  grant  of  pub- 
lic lands  to  any  railroad  company,  or  to  any  military  road  company,  or 
to  any  State  in  aid  of  any  railroad  or  military  road,  shall  be  open  to  set- 
tlers under  the  homestead  laws  to  the  extent  of  one  hundred  and  sixty 
acres  to  each  settler,*'  thus  doing  away  in  this  class  of  entries  with  the 
distinction  between  ordinary  minimum  and  double  minimum  lands,  or 
lands  held  at  ^1.25  per  acre  and  lands  held  at  I2.50  per  acre,  which  had 
existed  under  section  2289  of  the  Revised  Statutes  of  the  United  States, 
so  far  as  the  double  minimum  lands  may  be  found  in  even  sections  within 
the  limits  of  land  grants  for  railroads  or  military  roads.  These  provi- 
sions did  not  extend  so  as  to  embrace  any  double  minimum  lands  in  odd 
numbered  sections,  or  in  the  limits  of  grants  for  any  other  description  of 
public  works.  By  act  of  July  i,  1879  (copy  attached.  No.  12),  the  same 
provisions  were  extended  to  the  odd  sections  in  the  States  of  Missouri 
and  Arkansas,  where  the  odd  sections  were  reserved  to  the  United  States, 
the  price  of  the  lands  therein  enhanced,  and  the  even  sections  granted 
for  the  purposes  of  improvement.  Both  acts  were  inoperative  in  any  case 
where  the  even  sections  were  granted,  the  odd  being  reserved,  and  not 
within  the  States  of  Missouri  and  Arkansas,  as  in  Alabama  and  Missis- 
sippi ;  but  the  double  minimum  lands  in  the  two  last  mentioned  States 
having  been  brought  into  market  at  the  enhanced  price  prior  to  the  ist 
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of  January,  1861,  are  now  reduced  to  ^1.25  per  acre  under  the  third  sec- 
tion of  the  act  of  June  15,  1880  (copy  attached,  No.  16). 

To  obtain  a  homestead  the  party  must,  in  connection  with  his  applica- 
tion (Form  4-007),  make  an  affidavit  (Form  4-063),  before  the  Register 
or  Receiver,  that  he  is  over  the  age  of  twenty-one  or  the  head  of  a  family ; 
that  he  is  a  citizen  of  the  United  States,  or  has  declared  his  intention  to 
become  such  :  and  that  the  entry  is  made  for  his  exclusive  use  and  bene- 
fit, and  for  actual  settlement  and  cultivation ;  and  must  pay  the  legal  fee 
and  that  part  of  the  commissions  which  is  payable  when  the  entry  is 
made,  as  given  in  tables  on  page  2,4. 

Where  the  applicant  has  made  actual  settlement  on  the  land  he  desires 
to  enter,  but  is  prevented  by  reason  of  bodily  infirmity,  distance,  or  other 
good  cause,  from  personal  attendance  at  the  district  land-office,  the  affi- 
davit may  be  made  before  the  clerk  of  the  court  for  the  county  within 
which  the  land  is  situated,  under  section  2294  of  the  Revised  Statutes. 

On  compliance  by  the  party  with  the  foregoing  requirements,  the  Re- 
ceiver will  issue  his  receipt  for  the  fee  and  that  part  of  the  commissions 
paid  (Form  4-137),  a  duplicate  of  which  he  will  deliver  to  the  party. 
The  matter  will  then  be  entered  on  the  records  of  the  district  office  and 
reported  to  the  General  Land-Office, 

II.  An  inceptive  right  is  vested  in  the  settler  by  such  proceedings,  and 
upon  faithful  observance  of  the  law  in  regard  to  settlement  and  cultivation 
for  the  continuous  term  of  five  years,  and  at  the  expiration  of  that  time, 
or  within  two  years  thereafter,  upon  proper  proof  to  the  satisfaction  of  the 
land  officers  (Forms  4-070,  4-369,  and  4-370),  and  payment  to  the  Re- 
ceiver of  that  part  of  the  commissions  remaining  to  be  paid,  as  given  in 
tables  on  page  24,  the  Receiver  issuing  his  receipt  therefor,  the  Register 
will  issue  his  certificate  (Forms  4-140  and  4-196),  and  make  proper  re- 
turns to  this  office  as  the  basis  of  a  patent  or  complete  title  for  the  home- 
stead.    In  regard  to  the  requirement  of  continuous  residence  and  cultiva- 
tion in  such  cases,  reference  is  made  to  the  exceptions  provided  for  in  the 
act  of  Congress  of  July  i,  1879,  ^  given  above,  with  respect  to  grasshop- 
per ravages,  and  within  certain  sections  of  Kansas  and  Nebraska  provided 
for  by  act  of  June  4,  1880,  also  given  above,  in  cases  of  loss  or  failure  of 
crops  from  unavoidable  causes,  these  acts  being  applicable  to  homestead 
claims  in  like  manner  as  to  pre-emptions.     And  an  inceptive  right  to  a 
homestead  may  now  be  acquired,  and  the  period  of  continuous  residence 
and  cultivation  begin  to  run,  prior  to  the  date  of  formal  entry  at  the  dis- 
trict land-office,  by  the  party  making  actual  settlement  on  the  tract  de- 
sired, provided  the  entry  at  the  district  office  is  made  within  the  prescribed 
period  thereafter  as  in  pre-emptions.     The  third  section  of  the  act  of  May 
14,  1880  (copy  attached.  No.   14),  places  homestead  settlers  on  public 
lands  on  the  same  footing  with  pre-emption  settlers  under  existing  laws. 
This  section  protects  the  claim  of  an  actual  settler  upon  unsurveyed  land 
not  yet  open  to  entry  at  the  district  office,  provided  he  shall  make  home- 
stead entry  of  the  land  within  three  months  from  the  filing  of  the  town- 
ship plat  of  survey  in  the  district  land-office,  the  same  as  the  pre-emptor 
is  now  protected  by  filing  his  declaratory  statement  within   the  same 
period ;  and  if  the  homestead  settler  shall  fully  comply  with  the  law  as  to 
continuous  residence  and  cultivation,  his  settlement  defeats  all  claims  in- 
tervening between  its  date  and  the  date  of  filing  his  homestead  applica- 
tion.    In  making  final  proof,  his  five  years  of  residence  and  cultivation 
will  commence  from  date  of  actual  settlement. 
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Note. — The  law  is  specific  in  requiring  final  proof  to  be  made  within  two  years  after 
the  expiration  of  the  five  years  from  day  of  entry. 

Under  the  act  of  Congress  of  March  3,  1879  (^^py  attached,  No.  13), 
any  settler  desiring  to  make  final  proof  must  first  file  with  the  Register  of 
the  proper  land-office  a  written  notice  of  his  intention  to  do  so.  Such 
notice  must  describe  the  land  claimed,  and  the  claimant  must  give  the 
names  and  residences  of  the  witnesses  by  whom  the  necessary  facts  as  to 
settlement,  residence,  cultivation,  etc.,  are  to  be  established.     (See  Form 

4-348.) 

The  fihng  of  such  notice  must  be  accompanied  by  a  deposit  of  sufficient 
money  to  pay  the  cost  of  publishing  the  notice  to  be  given  by  the  Register. 

Upon  the  filing  of  the  notice  by  the  applicant,  the  Register  shall  pub- 
lish a  notice  of  such  application  once  each  week  for  a  period  of  thirty 
days,  in  a  newspaper  which  he  shall  designate,  by  an  order  written  on 
said  application  as  published  nearest  the  land  described  in  the  applica- 
tion, and  he  shall  also  post  said  notice  in  some  conspicuous  place  in  his 
office  for  the  same  period.  A  compliance  with  the  law  will  require  the 
notice  to  be  published  weekly  five  times,  because  four  weekly  publications 
would  not  cover  a  period  of  thirty  days. 

The  notice  to  be  given  by  the  Register  must  state  that  application  to 
make  final  proof  has  been  filed ;  the  name  of  the  applicant ;  the  kind  of 
entry,  whether  homestead  or  pre-emption;  a  description  of  the  land, 
and  the  names  and  residences  of  the  witnesses  as  stated  in  the  application. 
(See  Form  4-347.) 

To  save  expense,  the  Register  may  embrace  two  or  more  cases  in  one 
publication,  when  it  can  be  done  consistently  with  the  legal  requirements 
of  publication,  in  a  newspaper  published  nearest  the  land,  as  per  attached 

FormV347>^-. 

When  proof  is  filed  that  notice  has  been  given  in  the  manner  and  for 

the  time  required  by  said  act  of  Congress,  the  applicant  will  be  entitled 

to  make  final  proof,  as  provided  by  law. 

The  proof  that  requisite  notice  has  been  given  will  be  the  certificate 
of  the  Register  that  the  notice  of  the  application  (a  copy  of  which  should 
be  annexed  to  the  certificate)  was  posted  by  him  in  a  conspicuous  place 
in  his  office  for  a  period  of  thirty  days  (Form  4-227)^  and  the  affidavit  of 
the  publisher  or  foreman  of  the  newspaper  that  the  notice  (a  copy  of 
which  notice  must  be  annexed  to  the  affidavit)  was  published  in  said 
newspaper  once  each  week  for  five  successive  weeks. 

The  proof  of  the  publication  and  posting  of  the  notice  must  be  filed 
and  preserved  by  the  Register,  to  be  forwarded  to  this  office  with  the  final 
papers  when  issued. 

In  making  final  proof  the  homestead  party  may  appear  in  person  at  the 
district  land-office  with  his  witnesses,  and  there  make  the  affidavit  and 
proof  required  in  support  of  his  claim,  or  he  may  proceed  under  the  act 
of  March  3,  1877  (copy  attached,  No.  2).  This  prescribes  that  the  party 
desiring  to  avail  himself  thereof  must  appear  with  his  witnesses  before 
the  judge  of  a  court  of  record  of  the  county  and  State,  or  district  and 
Territory,  in  which  the  land  is  situated,  and  there  make  the  final  proof 
required  by  law,  according  to  the  forms  prescribed,  Nos.  4-070,  4-369, 
and  4-370,  which  proof,  duly  authenticated  by  the  court  seal,  is  required 
to  be  transmitted  by  the  judge  or  clerk  of  the  court  to  the  Register  and 
Receiver,  together  with  the  fee  and  charges  allowed  by  law.  See  3d,  loth, 
and  12th  subdivisions  of  section  2238  of  the  Revised  Statutes  of  the  Uni- 
ted States  (copy  attached). 
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.  The  judge  being  absent  in  any  case,  the  proof  may  be  made  before  the 
clerk  of  the  proper  court.  The  fact  of  the  absence  of  the  judge  must  be 
certified  in  the  papers  by  the  clerk  acting  in  his  place. 

If  the  land  in  any  case  is  situated  in  an  unorganized  county,  the  statute 
provides  that  the  party  may  proceed  to  make  the  proof,  in  the  manner 
indicated,  in  any  adjacent  county  in  the  State  or  Territory.  The  fact 
that  the  county  in  which  the  land  lies  is  unorganized,  and  that  the  county 
in  which  the  proof  is  made  is  adjacent  thereto,  must  be  certified  by  the 
officer. 

In  any  case  where  the  final  proof  shall  be  transmitted  to  the  Register 
and  Receiver,  as  contemplated  in  this  act,  and  the  full  amount  of  money 
due  shall  be  paid,  they  will  carefully  examine  the  proof,  and,  if  no  objec- 
tion appears,  proceed  to  issue  the  receipt  and  certificate  in  the  case,  and 
make  proper  returns  to  this  office  as  the  basis  of  a  patent  or  complete 
title  for  the  homestead,  pursuant  to  existing  laws.  If  any  objection  ap- 
pears, they  will  promptly  notify  the  party  and  advise  him  of  his  rights  in 
the  matter. 

When  a  homestead  §ettler  dies  before  the  consummation  of  his  claim, 
the  widow,  or  in  case  of  her  death  the  heirs,  may  continue  settlement  or 
cultivation,  and  obtain  the* title  upon  requisite  proof  at  the  proper  time. 
If  the  widow  proves  up,  title  passes  to  her;  if  she  dies  before  proving  up 
and  the  heirs  make  the  proof,  the  title  will  vest  in  them. 

Where  both  parents  die,  leaving  infant  children,  the  homestead  may  be 
sold  for  cash  for  the  benefit  of  such  children,  and  the  purchaser  will  re- 
ceive title  from  the  United  States,  or  the  patent  will  issue  to  the  infants 
on  proof  of  settlement  or  cultivation  for  the  prescribed  period. 

Under  the  act  of  Congress  of  June  8,  1880  (copy  attached, .  No.  15), 
parties  whose  homestead  entries  were  regularly  made  according  to  law, 
and  who  afterwards  became  insane,  may  be  represented  for  making  final 
proof  and  perfecting  their  entries  by  any  person  whose  authority  to  act 
for  them  during  their  disability  shall  be  duly  certified  under  seal  of  the 
proper  probate  court.  This  act  shall  not  be  construed  to  cure  failure  to 
comply  with  the  law  where  the  failure  occurred  prior  to  the  insanity  of 
the  claimant.  Final  proof  will  not  be  received  until  the  expiration  of 
the  five  years,  but  proof  of  residence  and  cultivation  will  be  required  to 
cover  only  the  period  prior  to  such  insanity.  If  a  claimant  becomes  in- 
sane after  expiration  of  the  period  of  residence,  etc.,  the  act  will  be  con- 
strued to  permit  his  guardian  to  act  for  him  within  tne  time  in  which  he 
might  have  made  final  entry  himself.  The  proof  must  show  the  regularity 
of  the  entry,  and  therefore  that  the  claimant  was  either  a  citizen  or  had 
filed  his  declaration  to  become  one  according  to  the  naturalization  laws 
at  date  of  entry,  but  further  proof  will  not  be  required  as  to  citizenship. 

The  sale  of  a  homestead  claim  by  the  settler  to  another  party  before 
completion  of  title  is  not  recognized  by  this  office,  and  vests  no  title  or 
equities  in  the  purchaser.  In  making  final  proof,  the  settler  is  by  law 
required  to  swear  that  no  part  of  the  land  has  been  alienated,  except  as 
provided  in  section  2288  of  the  Revised  Statutes,  for  church,  cemetery, 
or  school  purposes,  or  the  right  of  way  of  railroads.  So  far,  however,  as 
regards  homestead  entries  made  prior  to  the  15th  of  June,  1880,  for  lands 
properly  subject  to  such  entry,  the  second  section  of  the  act  of  Congress 
of  that  date  (copy  attached,  No.  16)  provides  that  the  persons  'to  whom 
the  rights  of  those  having  so  entered  for  homesteads  may  have  been  at- 
tempted to  be  transfered  by  bona  fide  instruments  in  writing  may  entitle 
themselves  to  said  lands  by  paying  the  government  price  therefor,  less  the 
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fee  and  commissions  paid  on  the  entries.      Instructions  relative  to  such 
cases  will  be  found  in  place  below. 

III.  As  the  law  allows  but  one  homestead  privilege,  a  settler  relinquish- 
ing or  abandoning  his  claim  cannot  thereafter  make  a  second  entry ;  al- 
though where  an  entry  is  canceled  as  invalid  for  some  reason  other  than 
abandonment,  and  not  the  willful  act  of  the  party,  he  is  not  thereby  de- 
barred from  entering  again,  if  in  other  respects  entitled,  and  may  have 
the  fee  and  commissions  paid  on  the  canceled  entry  refunded  on  proper 
application  under  the  act  of  June  i6,  1880;  or,  if  he  so  elect,  he  may, 
by  special  instructions  from  this  office,  be  allowed  credit  for  such  fee  and 
commissions  on  a  new  homestead  entry. 

By  the  first  section  of  the  act  of  May  14,  1880  (copy  attached.  No.  14), 
it  is  enacted  **  that  when  a  pre-emption,  homestead,  or  timber-culture 
claimant  shall  file  a  written  relinquishment  of  his  claim  in  the  local  land- 
office,  the  land  covered  by  such  claim  shall  be  held  as  open  to  settlement 
and  entry,  without  further  action  on  the  part  of  the  Commissioner  of  the 
General  Land-Office."  The  district  land  officers  are  instructed  not  to 
accept  or  act  upon  any  relinquishment,  unless  made  before  them,  which 
has  not  been  duly  subscribed  by  the  claimant  ^n  the  back  of  iiis  duplicate 
receipt,  and  acknowledged,  witnessed,  and  executed  in  the  manner  requi- 
site under  the  laws  of  the  State  or  Territory  in  which  the  land  is  situated 
for  the  valid  transfer  of  real  estate.  In  case  of  the  loss  of  the  duplicate 
receipt,  an  affidavit  of  such  loss  must  accompany  the  written  telinquish- 
ment. 

Immediately  upon  a  relinquishment,  duly  executed  as  above,  being  re- 
ceived at  their  office,  the  Register  will  note  on  th^  relinquishment,  over 
his  signature,  the  day  and  hour  of  its  receipt,  will  write  the  words  '*  Can- 
celed by  relinquishment"  (giving  date)  opposite  the  record  of  the  entry 
in  the  tract  book,  the  register  of  entries,  and  the  register  of  receipts,  and 
draw  a  line  over  the  number  of  the  entry  on  the  township  plat. 

On  Monday  of  each  week  they  are  directed  to  transmit  to  this  office  all 
the  relinquishments  which  have  been  accepted  by  them  during  the  preced- 
ing week.  When  the  relinquishment  shall  have  been  received  and  noted 
as  above,  they  will  hold  the  land  embraced  in  the  relinquished  entry  as 
subject  to  settlement  or  entry  by  the  first  legal  claimant ;  the  intent  of 
said  section  j  as  understood  by  me,  being  only  to  prevent  the  delay  form- 
erly resulting  from  awaiting  action  on  such  relinquishments  by  this  office. 

IV.  Where  application  is  made  to  contest  the  validity  of  a  homestead 
entry  on  the  ground  of  abandonment,  the  party  must  file  his  affidavit  with 
the  district  land  officers,  setting  forth  the  allegations  on  which  his  appli- 
cation is  founded,  describing  the  tract,  and  giving  the  name  of  the  settler. 
Upon  this  the  officers  will  set  apart  a  day  for  hearing,  giving  all  the  par- 
ties in  interest  due  notice  of  the  time  and  place  of  trial. 

In  cases  of  inability  to  make  personal  service  of  the  notice,  and  when 
it  becomes  necessary  to  serve  it  by  publication,  the  act  of  Congress  of  June 
3,  1878,  directs  that  the  same  shall  **  be  printed  in  some  newspaper  printed 
in  the  county  where  the  land  in  contest  lies ;  and  if  no  newspaper  be 
printed  in  such  county,  then  in  the  newspaper  printed  in  the  county  near- 
est to  such  land."  After  the  trial,  the  land  officers  will  transmit  the  tes- 
timony, yrith  their  joint  report,  for  the  action  of  this  office,  according  to 
Rules  of  Practice  approved  October  9,  1878,  given  in  separate  circular. 

The  contestant  must  defray  the  expenses  incident  to  such  a  contest. 
Under  the  second  section  of  the  act  of  Congress  of  May  14,  1880,  before 
referred  to,  if  Jie  succeeds  in  the  contest,  and  procures  the  cancellation 
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of  the  entry,  he  will  be  notified  thereof,  and  for  a  period  of  thirty  days 
from  such  notice  will  be  allowed  a  preference  right  to  institute  a  claim  to 
the  land  over  any  other  person  who  may  desire  to  do  so. 

V.  According  to  the  principles  laid  down  in  the  decisions  rendered  by 
the  United  States  Supreme  Court  in  the  case  of  Atherton  vs.  Fowler,  6 
Otto  513,  and  the  case  of  Hosmer  vs,  Wallace,  7  Otto  575,  the  prefer- 
ence right  of  a  bona  fide  actual  settler  will  be  recognized  as  against  any 
other  party  seeking  title  to  the  tract  covered  by  his  settlement,  under  the 
pre-emption,  homestead,  or  timber  culture  laws. 

VI.  When  an  individual  has  made  settlement  on  a  tract  and  filed  his 
pre-emption  declaration  therefor,  he  may  change  his  filing  '-^X.o  a  home- 
stead, if  he  continues  in  good  faith  to  comply  with  the  pre-emption  laws 
until  the  change  is  effected  ;  and  by  an  act  of  Congress  of  May  27,  1878, 
(copy  attached,  No.  3),  the  time  during  which  the  party  has  resided  upon 
and  claimed  the  land  as  a  pre-emptor  will  be  credited  upon  the  period 
of  residence  and  cultivation  required  under  the  homestead  laws.  In  so 
doing  he  is  required  in  his  first  homestead  affidavit  to  set  forth  the  fact  of 
a  previous  pre-emption  filing,  the  time  of  actual  residence  thereunder, 
and  the  intention  to  claim  the  benefit  of  such  time  as  provided  for  in  the 
act.  In  making  final  proof  on  his  homestead  entry  he  is  required,  in  ad- 
dition to  the  usual  affidavit  and  proof,  to  make  the  prescribed  "  pre-emp- 
tion homestead  affidavit  '*  (Form  4-071). 

VII.  If'the  homestead  settler  does  not  wish  to  remain  five  years  on 
his  tract,  the  law  permits  him  to  pay  for  it  with  cash  or  warrants  or  agri- 
cultural college  scrip,  upon  making  proof  of  settlement  and  cultivation 
for  a  period  of  not  less  than  six  months  from  the  date  of  entry  to  the 
time  of  payment ;  or  payment  may  now  be  made  with  private  claim  scrip 
under  the  act  of  January  28,  1879  (copy  attached.  No.  10). 

This  proof  of  actual  settlement  and  cultivation  must  be  the  affidavit  of 
the  party  (Form  4-069)  made  before  the  district  officers,  in  addition  to 
the  testimony  lisual  in  making  final  homestead  proof  (Forms  4-369  and 
4-370),  or  the  party  may,  under  the  act  of  June  9,  1880,  make  the  re- 
quired affidavit  before  the  clerk  of  any  court  of  record  of  the  county  and 
State  or  district  and  Territory  in  which  the  land  is  situated ;  or  if  in  any 
unorganized  county,  he  may  make  such  affidavit  in  a  similar  manner  in 
any  adjacent  county  in  the  State  or  Territory. 

With  respect  to  the  class  of  homestead  entries  made  prior  to  the  15th 
June,  1880,  the  act  of  Congress  that  day  approved  (copy  attached.  No. 
16)  provides  another  method  of  acquiring  title  to  the  land  by  purchase. 
Under  section  2,  duly  qualified  persons  who,  prior  to  June  15,  1880, 
entered,  under  any  of  the  homestead  laws,  lands  properly  subject  to  such 
entry,  are  permitted  to  obtain  title  by  paying  the  government  price,  less 
the  fee  and  commissions  paid  thereon. 

In  allowing  entries  of  this  class,  the  district  officers  will  require  proof 
that  the  party  was  twenty-one  years  of  age,  or  the  head  of  a  family,  was 
a  citizen  or  had  declared  his  intention  to  become  a  citizen  of  the  United 
States,  and  was  in  other  respects  entitled  to  make  the  entry. 

When  homestead  entries  made  prior  to  June  15,  1880,  have  been  at- 
tempted to  be  transferred  by  bona  fide  instrument  in  writing,  the  persons 
to  whom  such  transfers  were  made  are  likewise  authorized  to  obtain  title 
by  like  payments  and  with  like  deductions  of  fees  and  commissions. 

In  permitting  entries  by  transferees,  they  will  first  ascertain  whether 
the  original  homestead  entry  was  a  valid  entry  under  the  homestead  laws. 
They  will  then  require  the  instrument  in  writing  by  which  it  was  sought 
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to  transfer  such  homestead  right  to  be  filed,  together  with  the  best  evi- 
dence attainable  of  the  bona  fide  character  of  the  transfer,  including  the 
affidavit  of  the  party  who  seeks  to  purchase.  They  will  also  require  sat- 
isfactory proof  that  the  attempted  transfer  was  made  prior  to  June  15, 
1880.  In  cases  of  doubt  as  to  the  propriety  of  allowing  the  application 
to  purchase,  they  should  refer  all  the  papers  to  this  office,  with  a  full 
statement  of  facts  and  their  opinion.  • 

No  entry  will  be  allowed  under  the  second  section  when  the  orignal 
homestead  entry  was  not  a  valid  entry;  nor  when  an  entry  under  the 
homestead  laws  shall  have  been  made  on  the  same  land  subsequent  to  the 
original  ent^y ;  nor  if  the  land  was  embraced  in  a  prior  valid  entry  at  the 
date  of  such  original  homestead  entry ;  nor  where  adverse  legal  rights  of 
any  character  exist  at  the  date  of  the  application  to  purchase. 

Applications  to  purchase  under  said  second  section  will  be  made  on 
Form  4-001,  as  in  case  of  ordinary  cash  entry,  and  must  be  accompanied 
by  the  Receiver's  duplicate  homestead  receipt,  or,  if  that  has  been  lost  or 
destroyed,  by  an  affidavit  setting  forth  such  fact,  and  giving  the  Regis- 
ter's and  Receiver's  number  and  date  of  the  original  homestead  entry. 
It  must  also  be  stated  in  the  application  that  the  same  is  made  under  the 
second  section  of  the  act  of  June  15,  1880.  Where  the  duplicate  receipt 
has  been  lost  or  destroyed,  and  the  application  to  purchase  is  made  by 
the  original  homestead  party,  the  applicant  must  take  oath  that  he  has 
not  transferred  nor  attempted  to  transfer  his  homestead  rights* under  said 
entry,  nor  assigned  his  right  to  receive  the  repayment  of  the  fees,  com- 
missions, and  excess  payments  paid  thereon.  The  Register  will  certify 
to  the  Receiver  the  amount  to  be  allowed  as  credit  for  fees  and  commis- 
sions already  paid,  the  applicant  first  making  oath  that  said  fees  and  com- 
missions have  not  been  repaid,  and  that  no  application  for  such  repayment 
has  been  made. 

Entries  under  said  secorid  section  will  receive  current  Register's  and 
Receiver's  numbers  in  the  regular  cash  series,  and  will  be  returned  in  the 
same  manner  as  in  other  cases  of  cash  entry,  referring,  however,  in  each 
instance,  on  the  cash  abstracts,  certificates,  and  receipts,  to  the  date  of 
the  act  authorizing  the  entry,  the  Register's  and  Receiver's  number  of 
the  original  homestead  application,  and  the  amount  allowed  as  credit  for 
fees  and  commissions,  as  follows:  **Act  June  15,  1880.  Original  home- 
stead entry  No.  — .     Credit  for  fees  and  commissions,  % ." 

Final  homestead  proof  not  being  required  in  these  cases,  no  advertise- 
ment or  notice  of  intention  to  make  final  proof  is  necessary,  and  no  final 
homestead  fees  are  to  be  paid  or  collected. 

Warrants  and  scrip,  made  receivable  by  law  for  lands  subject  to  sale  at 
private  entry,  or  in  commutation  of  homestead  or  pre-emption  rights,  and 
certificates  of  deposit  on  account  of  surveys,  will  be  deemed  receivable 
for  lands  purchased  under  the  act  of  June  15,  1880. 

The  existing  rule  must,  however,  be  observed,  that  where  the  value  of 
warrants  or  scrip  exceeds  that  of  the  land  entered  therewith,  no  repayment 
is  authorized,  but  the  warrant  or  scrip  applied  must  be  fully  surrendered.. 
In  such  case,  there  would  be  no  claim  for  repayment  on  account  of  the 
fee  and  commissions  paid  on  the  original  homestead  entry. 

VIII.  There  is  a  class  of  homesteads  designated  as  "adjoining  farm 
homesteads."  In  these  cases  the  law  allows  an  applicant  owning  and  re- 
siding  on  an  original  farm  to  enter  other  land  lying  contiguous  thereto, 
which  shall  not,  with  such  farm,  exceed  in  the  aggregate  160  acres. 
Thus,  for  example,  a  party  owning  or  occupying  80  acres  may  enter  80 
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additional,  without  regard  to  price,  whether  held  at  I1.25  or  J2.50  per 
acre;  or,  if  owning  40  acres,  he  may  enter  120  acres  additional  of  land 
held  at  I1.25  per  acre,  or  of  land  held  at  J2.50  per  acre,  where  160  acres 
is  now  the  maximum  quantity  of  double  minimum  land  subject  to  home- 
stead entry ;  but  cannot  exceed  the  maximum  of  80  acres  where  the  land 
proposed  to  be  entered  is  held  at  J 2. 50  per  acre,  and  where  80  acres  is 
still  the  legal  maximum  in  reference  to  that  class  of  lands,  under  section 
2289  of  the  Revised  Statutes  as  modified  by  the  acts  of  Congress  of  March 
3,  1879,  J"^y  i>  1879,  ^"^  J"^^  ^5»  1880,  before  mentioned. 
•  In  applying  for  an  entry  of  this  class,  the  party  must  make  affidavit 
(Form  4-066)  describing  the  tract  which  he  owns  and  upon  which  he  re- 
sides as  his  original  farm.  In  making  final  proof  it  is  not  required  that 
he  should  prove  actual  residence  on  the  separate  tract  entered ;  but  if  he 
does  not,  it  must  appear  from  the  proof  adduced  (Forms  4-369,  4-370, 
and  4-067,  the  two  former  to  be  modified  to  suit  the  circumstances  of  the 
case)  that  he  has  continued  for  the  period  required  by  law  to  reside  upon 
and  cultivate  the  original  farm  tract,  making  use  of  the  entered  tract  as  a 
part  of  the  homestead. 

IX.  The  act  of  March  3,  1879  (copy  attached,  No.  11),  in  addition  to 
its  provisions  already  referred  to,  provides,  firsts  that  '*any  person  who 
has  under  existing  laws  taken  a  homestead  on  any  even  section  within  the 
limits  of  any  railroad  or  military  road  land  grant,  and  who  by  existing 
laws  shall  have  been  restricted  to  80  acres,  may  enter  under  the  home- 
stead laws  an  additional  80  acres  adjoining  the  land  embraced  in  his  orig- 
inal entry,  if  such  additional  land  be  subject  to  entry,**  without  payment 
of  fees  and  commissions,  and  that  **the  residence  and  cultivation  of  such 
person  upon  and  of  the  land  embraced  in  his  original  entry  shall  be  con- 
sidered residence  and  cultivation  for  the  same  length  of  time  upon  and  of 
the  land  embraced  in  his  additional  entry,  and  shall  be  deducted  from  the 
five  years*  residence  required  by  law,"  with  the  proviso,  however,  that  in 
no  case  shall  patent  issue  "  until  the  person  has  actually,  and  in  conform- 
ity with  the  homestead  laws,  occupied,  resided  upon,  and  cultivated  the 
land**  embraced  in  his  additional  entry  **at  least  one  year.*'  The  act  of 
July  I,  1879,  ^s  similar  in  effect. 

Upon  any  party  proposing  to  enter  an  additional  tract  under  these  pro- 
visions, the  Register  and  Receiver  will  require  him  to  submit  proof  which 
shall  set  forth  the  particulars  of  his  existing  entry  and  of  his  compliance 
with  the  legal  requirements  regarding  the  same,  according  to  forms  pro- 
vided for  use  in  making  final  proof,  4-369  and  4-370,  as  also  to  swear 
that  he  did  not  serve  in  the  Army  or  Navy  of  the  United  States  during 
the  late  civil  war  for  ninety  days  or  more,  as  the  class  of  persons  who  thus 
served  were  not  restricted  to  eighty  acres  under  previously  existing  laws, 
and,  therefore,  are  not  entitled  to  the  benefits  of  the  acts  referred  to,  and 
to  make  homestead  application  and  affidavit  according  to  attached  Forms 
4-018  and  4-086.  The  required  proof  is  found  necessary  to  ascertain  the 
statui  of  the  original  entry  at  the  date  of  application  for  the  benefit  of  the 
said  acts,  and  also  the  credit  for  residence  and  cultivation  to  which  the 
party  who  made  the  same  may  be  entitled,  according  to  their  provisions, 
in  perfecting  his  title  under  the  additional  or  new  entry  to  be  allowed, 
without  waiting  the  arrival  of  the  time  when  final  proof  on  the  latter  is  to 
be  made.  With  reference,  however,  to  cases  in  which  final  proof  on  the 
original  entries  has  been  made  and  the  certificate  issued,  the  requirement 
of  proof  as  herein  directed  may  be  omitted,  and  in  lieu  thereof  a  reference 
made  in  reporting  the  case  to  the  certificate  issued,  giving  its  number  and 
date,  so  that  it  may  be  identified  on  the  records  of  this  office. 
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These  requirements  having  been  complied  with,  the  Register  and  Re- 
ceiver will  then,  if  they  find  his  original  entry  to  be  intact  on  their  records, 
whether  patented  or  not,  and  if  no  objection  appears  in  any  respect,  allow 
the  entry  applied  for,  note  the  same  on  their  records,  giving  it  the  proper 
number  in  the  regular  homestead  series,  and  report  it  with  their  monthly 
homestead  returns,  indicating  its  character  as  an  additional  entry  under 
said  act  on  the  margin  of  their  monthly  abstracts,  with  a  reference  to  the 
original  entry  by  its  number,  and  the  description  of  the  land.  The  money 
columns  in  the  abstracts  will  of  course  be  left  blank,  since  there  will  be 
no  fees  and  commissions  paid. 

In  this  class  of  entries  the  party,  if  still  resident  on  the  orignal  entry 
tract,  will  not  be  required  to  remove  therefrom  to  the  additional  entry 
tract  in  order  to  make  a  new  residence  on  the  latter,  as  the  two  forming 
one  body  of  land,  residence  on  either  will  be  regarded  as  satisfying  the 
legal  requirement;  bwt  in  making  final  proof  on  the  additional  entry,  the 
party  must  show  such  residence,  with  occupancy  and  cultivation  of  the 
tract  taken  as  additional  under  said  act,  for  five  years  from  the  date  of 
entry  thereof,  less  the  time  to  be  deducted  on  account  of  residence  and 
cultivation  on  the  original  entry,  which  shall  not  exceed  four  years  in  any 
case. 

Second.  The  acts  further  provide  that  should  the  person  so  elect  he  may, 
instead  of  making  an  additional  entry,  "surrender  his  existing  entry  to 
the  United  States  for  cancellation,  and  thereupon  be  entitled  to  enter 
lands  under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had 
not  been  made,*'  with  the  same  provisions,  as  regards  fees  and  commis- 
sions not  being  required,  and  requiring  settlement  and  cultivation,  occu- 
pation, and  residence,  as  have  been  already  stated  with  regard  to  addi- 
tional entries.  In  case  of  any  party  electing  to  surrender  his  entry  under 
this  act,  the  Register  and  Receiver  will  receive  his  relinquishment,  which 
shall  specify  for  what  purpose  made,  and  be  accompanied  by  the  duplicate 
receipt  issued  for  the  relinquished  entry,  or  by  a  statement  under  oath 
showing  a  good  reason  for  its  absence,  report  the  case  in  a  special  letter 
to  this  office,  and  await  instructions  before  proceeding  further  in  the  mat- 
ter. Relinquishments  may  be  made  in  the  same  manner  hereinbefore  pro- 
vided for. 

Provisions  for  the  benefit  of  soldiers  and  sailors  of  the  late  war^  their 
widows  and  minor  orphan  children, — ^Sections  2304,  2305,  2306,  2307, 
2308,  and  2309  of  the  Revised  Statutes,  for  the  benefit  of  soldiers  and 
sailors,  their  widows,  and  minor  orphan  children,  provide — 

ist.  In  section  2304,  that  every  soldier  and  officer  in  the  army,  and 
every  seaman,  marine,  and  officer  of  the  navy,  who  served  for  not  less 
than  ninety  days  in  the  army  or  navy  of  the  United  States,  **  during  the 
recent  rebellion,*'  and  who  was  honorably  discharged,  and  has  remained 
loyal  to  the  government,  may  enter,  under  the  provisions  of  the  home- 
stead law,  160  acres  of  the  public  land,  to  be  taken,  if  desired,  from  the 
class  of  double  minimum  lands. 

2d.  In  section  2305,  that  the  time  of  his  service,  or  the  whole  term  of 
his  enlistment  if  the  party  was  discharged  on  account  of  wounds  or  dis- 
ability incurred  in  the  line  of  duty,  shall  be  deducted  from  the  period  of 
five  years,  during  which,  as  per  sectioi^  2291,  the  claimant  must,  to  perfect 
title,  reside  upon  and  cultivate  the  entered  tract,  but  with  the  proviso  that 
the  party  shall,  in  every  case,  reside  upon,  improve,  and  cultivate  his 
homestead  for  a  period  of  at  least  one  year  after  iie  shall  have  com  menced 
his  improvements. 
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3d.  That  any  person  entitled  to  the  benefits  of  section  2304,  who  had, 
prior  to  the  2  2d  of  June,  1874,  made  a  homestead  entry  of  less  than  160 
acres,  may  enter  an  additional  quantity  of  land  sufficient  to  make,  with 
the  previous  entry,  160  acres. 

4th.  That  the  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage^ 
then  the  minor  orphan  children,  of  a  person  who  would  be  entitled  to 
the  benefits  of  section  2304,  may  enter  land  under  its  provisions,  with  the 
additional  privilege  accorded,  that  if  the  person  died  during  his  term  of 
enlistment,  the  widow  or  minor  children  shall  have  the  benefit  of  the 
whole  term  of  enlistment. 

5th.  That  any  person  entitled  to  the  benefit  of  section  2304  may  file 
his  claim  for  a  tract  of  land  through  an  agent,  and  shall  have  six  months 
thereafter  within  which  to  make  his  entry  and  commence  his  settlement 
and  improvement  upon  the  land. 

The  following  is  the  course  of  proceedings  for  parties  to  avail  them- 
selves of  the  benefits  of  these  sections  of  the  Revised  Statutes  in  making 
homestead  entries : 

ist.  On  the  party  producing  the  proper  proof  of  his  right  to  do  so, 
immediate  entry  of  the  tract  desired  may  be  made :  but  if  the  party  so 
elect,  he  may  file  a  declaration  (Form  4-273)  to  the  effect  that  he  claims 
a  specified  tract  of  land  as  his  homestead,  and  that  he  takes  it  for  actual 
settlement  and  cultivation.  The  Register  and  Receiver  will  number  the 
declarations  so  filed  in  a  separate  series,  according  to  the  order  of  filing, 
enter  them  on  their  records,  and  with  their  monthly  returns  forward  an 
abstract,  to  embrace  all  declarations  of  this  class  filed  with  them  during 
the  month.  Thereafter,  at  any  time  within  six  months  from  the  date  of 
filing,  the  party  may  come  forward,  make  his  entry  of  the  land  (Forms 
of  application  and  affidavits,  4-015  and*  4-065)  and  commence  his  settle- 
ment and  "improvement.  Should  the  party  present  his  declaration  through 
an  agent,  as  authorized  by  section  2309,  said  agent  must  produce  a  duly 
executed  power  of  attorney  from  the  principal  desiring  to  make  the  entry, 
who  will  be  bound  by  the  selection  his  agent  may  make  the  same  as 
though  made  by  himself.  Where  the  party  has  failed  to  make  entry 
within  six  months  from  the  date  of  filing,  he  is  not  thereby  debarred 
from  making  entry  of  the  tract  filed  for,  unless  some  adverse  right  has 
intervened  ;  and  if  so,  he  may  enter  some  other  tract  that  is  still  vacant. 

2nd.  The  claims  of  widows  and  minor  orphan  children  may  be  initiated 
by  declaration,  as  above.  Minor  orphan  children  can  act  only  by  their 
duly  appointed  guardians,  who  must  file  certified  copies  of  the  powers  of 
guardianship,  which  must  be  transmitted  to  this  office  by  the  Registers 
and  Receivers  with  their  abstracts  of  declarations.  The  law  does  not 
require,  as  a  condition  to  enjoying  its  benefits,  that  the  party  should  first 
file  a  declaratory  statement,  and,  as  before  stated,  immediate  entry  may 
be  made. 

3rd.  Where  a  party  entitled  desires  to  make  an  additional  entry  of  a 
quantity  which,  with  his  original  entry,  shall  not  exceed  one  hundred 
and  sixty  acres,  it  is  required  that  a  full  recital  of  military  service  be  pre- 
sented to  this  office,  with  due  proof  of  the  identity  of  the  party  making 
the  claim,  and  with  proper  reference  to  his  original  homestead  entry,  giv- 
ing the  name  of  the  district  office,  date  and  number  of  entry,  and 
description  of  the  land.  In  addition,  a  detailed  statement,  under  oath, 
must  be  filed  by  the  party  in  interest,  setting  forth  the  facts  respecting 
his  right  to  m^e  the  entry,  and,  containing  his  declaration  that  he  has 
not  in  any  manner  exercised  his  right,  either  by  previous  entry  or  appli- 
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cation,  or  by  sale,  transfer,  or  power  of  attorney,  but  that  the  same 
remains  in  him  unimpaired.  He  must  also  declare,  under  oath,  that  he 
has  made  full  compliance  with  the  homestead  law  in  the  matter  of  resi- 
dence upon,  cultivation  and  improvement  of,  his  original  homestead 
entry,  and  should  further  recite  whether  or  not  he  has  proved  up  his 
claim  and  received  a  patent  of  the  land. 

When  these  papers  are  filed  and  examined,  they  will,  if  found  satisfac- 
tory, be  returned  with  a  certificate  attached  recognizing  the  right  of  the 
party  to  make  additional  entry  under-  the  law ;  and  when  presented  with 
a  proper  application  at  any  district  land  office,  either  by  the  party  entitled 
or  his  agent  or  attorney,  they  will  be  accepted  by  the  Register  and 
Receiver,  and  forwarded  with  the  entry  papers  to  this  office  in  the  usual 
manner. 

The  fee  for  examination  and  certificate,  under  the  seal  of  the  office, 
will  be  $1,  which  must  in  all  cases  accompany  the  papers  presented  for 
approval.     [Fee  not  now  required. — Ed.] 

Where  the  party *s  first  entry  has  been  consummated,  the  Register  and 
Receiver  will  require  him  to  make  application  in  the  form  prescribed 
(No.  4-008),  and  to  pay  the  same  fee  and  commissions  as  in  cases  of 
original  entry ;  the  Receiver  will  issue  his  receipt  for  the  money  paid,  and 
these  papers  will  receive  the  current  date  and  the  proper  numbers  in  their 
homestead  series.  Then,  to  complete  the  transaction — it  being  an  object, 
for  the  convenience  of  business,  that  the  additional  entry  papers,  and 
the  final  papers  therefor,  in  such  cases,  shall  be  kept  separate  and  distinct 
— the  party  will  make  payment  of  the  usual  final  commissions  on  the 
entered  tract,  for  which  the  Receiver  will  issue  his  receipt ;  the  Register 
will  thereupon  issue  his  final  certificate  for  the  additional  tract  (Form  4- 
197),  the  receipt  and  certificate  to  bear  their  proper  numbers  in  the  final 
homestead  series,  likewise  a  reference  to  the  original  entry  and  to  the 
final  certificate  thereon  by  their  number,  and  also  by  their  district  where 
the  party's  first  entry  shall  have  been  made  in  a  different  district. 

In  case  the  party  has  not  made  proof  on  his  original  homestead  entry 
when  he  applies  for  additional  land,  he  will  be  allowed  to  make  the  ad- 
ditional entry  on  proper  application,  as  above  stated,  and  paying  the 
usual  fee  and  commissions,  for  which  the  Receiver  will  issue  his  receipt, 
the  papers  to  receive  their  proper  numbers  in  the  homestead  series,  with 
a  reference  thereon  to  the  original  entry.  Thereafter,  when  the  party 
shall  make  final  proof  on  the  original  entry,  he  will  be  required  to  pay 
the  final  commissions  on  both  entries,  when  a  final  receipt  will  be  issued 
for  the  money,  and  thereupon  a  final  certificate  issued  to  call  both  for  the 
tract  in  the  original  entry  and  the  additional  tract.  On  these  papers  the 
Register  and  Receiver  will  make  a  reference  to  the  original  and  the  addi- 
tional entry,  and  on  them  one  patent  will  issue  for  both ;  yet  where  it 
happens  that  the  original  entry  and  the  additional  entry  are  made  in  dif- 
ferent land  districts,  this  rule  must  be  departed  from  so  far  as  regards  the 
issuing  of  one  final  certificate  and  receipt  for  both. 

The  following  proof  will  be  required  of  parties  applying  for  the  benefits 
of  sections  2304,  2305,  and  2307,  in  addition  to  the  prescribed  affidavit 
of  the  applicant : 

ist.  Certified  copy  of  certificate  of  discharge,  showing  when  the  party 
enlisted  and  when  he  was  discharged;  or  the  affidavit  of  two  respectable, 
disinterested  witnesses  corroborative  of  the  allegations  contained  in  the 
prescribed  affidavit  (Form  4-065)  on  these  points,  or,  if  neither  can  be 
procured,  the  party's  affidavit  to  that  effect. 
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2d.  In  case  of  widows,  the  prescribed  evidence  of  military  service  of 
the  husband,  as  above,  with  affidavit  of  widowhood,  giving  date  of  the 
husband's  death! 

3d.  'In 'case  of  minor  orphan  children,  in  addition  to  the  prescribed 
evidence  of  military  service  of  the  father,  proof  of  death  or  marriage  of 
the  mother.  Evidence  of  death  may  be  the  testimony  of  two  witnesses, 
or  certificate  of  a  physician  duly  attested.  Evidence  of  marriage  may 
be  certified  copy  of  marriage  certificate,  or  of  the  record  of  same,  or 
testimony  of  two  witnesses  to  the  marriage  ceremony. 

The  Register  and  Receiver  will  be  allowed  to  charge  one  dollar  each  for 
receiving  and  filing  the  initiatory  declaration  of  the  parties  in  cases 
where  such  declarations  are  filed.  This  fee  the  Receiver  will  account  for 
in  the  usual  manner,  indicating  the  same  in  his  account  as  fees  for 
''homestead  declarations,'*  which  will  be  charged  against  the  maximum 
of  13,000  now  allowed  by  law.  In  the  States  and  Territories  for  which 
50  per  centum  additional  is  allowed  by  the  twelfth  subdivision  of  section 
2238  of  the  Revised  Statutes,  the  additional  allowance  will  apply  to  the 
fee  herein  named,  viz:  California,  Oregon,  Washington,  Nevada,  Color- 
ado, Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and  Montana. 

Provisions /or  the  benefit  of  Indians. — The  fifteenth  and  sixteenth  sec- 
tions of  the  act  of  March  3,  1875  (^OPX  attached,  No.  9),  extends  the 
benefits  of  the  homestead  act  of  May  20,  1862,  and  the  acts  amendatory 
thereof  (now  embodied  in  sections  2290,  2291,  2292,  and  2295  to  2302, 
inclusive,  of  the  Revised  Statutes)  to  any  Indian,  born  in  the  United 
States,  who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of 
twenty-one  years,  and  who  has  abandoned,  or  may  hereafter  abandon, 
his  tribal  relations,  with  the  exception  that  the  provisions  of  the  eighth 
section  of  said  act  of  1862  (section  2301  of  the  Revised  Statutes)  shall 
not  be  held  to  apply  to  entries  made  thereunder,  and  with  the  proviso 
that  the  title  to  lands  acquired  by  any  Indian  by  virtue  thereof  shall  not 
be  subject  to  alienation  or  incumbrance,  either  by  voluntary  conveyance, 
or  the  judgment,  decree,  or  order  of  any  court,  and  shall  be  and  remain 
inalienable  for'  a  period  of  five  years  from  the  date  oi  the  patent  issued 
therefor. 

An  Indian  desiring  to  enter  public  land  under  this  act  must  make  ap- 
plication to  the  Register  and  Receiver  of  the  proper  district  land-office; 
also  an  affidavit  setting  forth  the  fact  of  his  Indian  character ;  that  he  was 
born  in  the  United  States ;  that  he  is  the  head  of  a  family  or  has  arrived 
at  the  age  of  twenty-one  years ;  that  he  has  abandoned  his  tribal  relations 
and  adopted  the  habits  and  pursuits  of  civilized  life  (Form  4-079), 
and  this  must  be  corroborated  by  the  affidavits  of  two  or  more  disinter- 
ested witnesses  (Form  4-077). 

If  no  objection  appears,  the  Register  and  Receiver  will  then  permit 
him  to  enter  the  tract  desired  according  to  existing  regulations,  so  far  as 
applicable,  under  the  homestead  law,  the  Register  writing  across  the  face 
of  the  application  (Form  4-007)  the  words  "  Indian  homestead — ^act  of 
March  3,  1875; ''  ^^^X  will  note  the  entry  on  their  records  and  make  re- 
turns thereof  to  this  office,  with  which  they  will  send  the  affidavits  sub- 
mitted. It  will  be  observed  that  the  provisions  of  the  eighth  section  of 
the  act  of  May  20,  1862  (section  2301  of  the  Revised  Statutes),  which 
admits  of  the  commuting  of  homestead  to  cash  entries,  do  not  apply  to 
this  class  of  homesteads. 

All  lands  obtained  under  the  homestead  laws  are  exempt  from  liability 
for  debts  contracted  prior  to  the  issuing  of  patent  therefor. 
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For  homestead  entries  on  lands  in  Michigan,  Wisconsin,  Iowa,  Missouri, 
Minnesota,  Kansas,  Nebraska,  Dakota,  Alabama,  Mississippi,  Louisiana, 
Arkansas,  and  Florida,  commissions  and  fees  are  to  be  paid  according  to 
the  following  table: 


Acres. 

Price 

per 

acre. 

Commissioiis. 

Fee. 

Total  of  fee  and 

Payable  wAen 
entry  is  made. 

Payable  when 
certificate  Issues. 

Payable  when 
entry  is  made. 

commissions. 

i6o 

$2  50 

|8  00 

tS  00 

|io  00 

I26  00 

80 

2  50 

4  00 

4  00 

5  00 

13  00 

40 

2  50 

2  00 

2  00 

5  00 

9  00 

160 

I  25 

4  00 

4  00 

10  00 

18  00 

80 

I  25 

2  00 

2  00 

5  00 

9  00 

40 

I    25 

I  00 

I  00 

5  00 

7  00 

In  addition  to  the  States  and  Territories  above  named,  the  same  rates 
will  apply  to  Ohio,  Indiana,  and  Illinois,  if  any  vacant  tract  can  be 
found  liable  to  entry  in  these  three  States,  where  but  very  few  isolated 
tracts  of  public  land  remain  undisposed  of. 

In  the  Pacific  and  other  political  divisions,  viz:  on  lands  in  California, 
Nevada,  Oregon,  Colorado,  New  Mexico,  and  Washington,  and  in  Ari- 
zona, Idaho,  Utah,  Wyoming,  and  Montana,  the  commissions  and  fees 
are  to  be  paid  according  to  the  following  table : 


Acres. 

Price 

per 

acre. 

Commissions. 

Fee. 

ToUl  of  fee  and 

Payable  when 
entry  is  made. 

Payable  when 
certificate  issues. 

Payable  when 
entry  is  made. 

commissions. 

160 
80 

40 

x6o 

80 

40 

$2  50 

2  50 
2  50 
I  25 
I   25 
I  25 

9 

^12  00 
6  00 
3  00 

•  6  00 
3  00 
I  50 

^12  00 
6  00 
3  00 
6  00 
3  00 
I  50 

^10  00 
5  00 
5  00 
10  00 
5  00 
5  00 

^34  00 
17  00 
II  00 
22  00 
II  00 
8  00 

OHIO,  INDIANA,  AND  ILLINOIS. 

In  reference  to  disposal  of  any  remnant  of  public  lands  in  these  States, 
it  may  be  proper  here  to  introduce  the  following  regulations  for  the  ad- 
mission of  entfies  by  the  Commissioner  of  the  General  Land- Office ^  under 
act  of  March  J ^  ^^77}  ^^  States  where  there  are  no  district  land-offices : 

The  act  of  Congress  of  March  3,  1877,  naaking  appropriations  for  the 
legislative,  executive,  and  judicial  expenses  of  the  government  for  the  year 
ending  June  30,  1878,  provides:  "That  public  lands  situated  in  States 
in  which  there  are  no  land-offices  may  be  entered  at  the  General  Land- 
Office  subject  to  the  provisions  of  law  touching  the  entry  of  public  lands; 
and  that  the  necessary  proofs  and  affidavits  required  in  such  cases  may  be 
made  before  some  officer  competent  to  administer  oaths,  whose  official 
character  shall  be  duly  certified  by  the  clerk  of  a  court  of  record ;  and 
moneys  received  by  the  Commissioner  of  the  General  Land-Office  for 
lands  entered  by  cash  entry  shall  be  covered  into  the  Treasury.*' 

Under  these  provisions  the  Commissioner  of  the  General  Land-Office 
is  prepared  to  perform  the  duties  which  by  law  were  devolved  upon  the 


PUBLIC  SALES  AND  PRIVATE  ENTRIES.  267 

Registers  and  Receiver  of  the  district  land-offices  at  Chillicothe,  Ohio, 
Springfield,  Illinois,  and  Indianapolis,  Indiana,  prior  to  the  abolition  of 
those  offices  by  act  of  Congress  of  July  31,  1876. 

In  so  doing,  he  will  receive  applications  accompanied  by  the  purchase 
money,  or  fees  and  commissions,  as  the  case  may  be,  from  parties  desiring 
to  enter  any  isolated  tracts  which  may  remain  undisposed  of  in  said  States, 
either  from  the  parties  in  person  or  through  the  mails,  and  in  like  manner 
any  proof  or  payment  proper  to  perfect  entries  already  made,  take  the 
proper  action  thereon,  and  duly  advise  the  parties  in  regular  course  of 
business. 

The  following  method  will  be  observed  in  carrying  into  effect  the  pro- 
visions of  the  act : 

I  St.  A  clerk  has  been  designated  by  the  Commissioner  to  receive  and 
act  upon  the  applications  which  may  be  offered  for  such  entries,  and  to 
have  charge  of  the  correspondence  connected  therewith ;  all  moneys  re- 
ceived to  go  into  the  charge  of  the  receiving  clerk,  designated  under  sec- 
tion 461  of  the  United  States  Revised  Statutes,  and  any  moneys  found  to 
belong  to  the  United  States  on  the  cases  being  finally  passed  upon  to  be 
turned  over  to  the  Treasury  according  to  law. 

2d.  Applications  will  be  immediately  entered  in  a  preliminary  abstract 
for  each  State  in  the  order  in  which  they  are  received ;  will  be  carefully 
examined  in  connection  with  the  plats,  files,  and  records,  and  admitted 
or  rejected,  according  to  the  law  and  instructions  governing  the  case. 
From  such  preliminary  abstracts  the  admitted  applications  will  be  carried 
to  a  regular  monthly  abstract,  and  the  proper  certificates  and  receipts 
will  be  issued  by  the  Commissioner,  acting  as  ex-officio  Register  and  Re- 
ceiver. The  entries  thus  admitted  will  be  properly  posted  in  the  tract 
books,  and  the  papers  therefor  placed  on  file,  for  such  further  action  as 
may  be  necessary.  These  entries  will  be  numbered  consecutively  in  con- 
tinuation of  the  series  entered  upon  at  the  respective  district  offices.  The 
applicants  will  be  promptly  advised  of  the  result  of  the  examination,  and, 
where  the  desired  entries  are  admitted,  will  be  furnished  with  the  appro- 
priate paper,  to  be  held  as  evidence  of  title  until  the  delivery  of  the  pat- 
ents. 

3d.  In  case  of  conflicting  applications,  that  which  is  first  received  shall 
be  first  acted  upon,  as  above  directed,  and  will  be  considered  as  giving 
the  applicant  the  legal  rig&t  to  the  tract  applied  for,  if  unexceptionable 
in  other  respects. 

LAWS   TO   PROMOTE  TIMBER  CULTURE.       [SeE  TiTLE  V.] 

The  timber  culture  act  of  March  3,  1873,  baving  been  amended  by  the 
act  of  March  13,  1874,  the  latter  has  been  further  amended  by  the  act  of 
June  14,  1878  (copy  attached.  No.  4). 

I.  Certain  provisions  of  the  act  of  March  13,  1874,  are  repealed  by  the 
act  of  June  14,  1878. 

I.  The  act  of  March  13,  1874,  at  the  close  of  its  first  section,  contains 
the  following:  ^^ Provided ^  That  not  more  than  one-quarter  of  any  section 
shall  be  thus  granted,  and  that  no  person  shall  make  more  than  one  entry 
under  the  provisions  of  this  act,  unless  fractional  subdivisions  of  less  than 
forty  acres  are  entered,  which,  in  the  aggregate,  shall  not  exceed  one 
quarter  section.**  In  the  act  of  June  14,  1878,  the  concluding  words, 
"unless  fractional  subdivisions  of  less  than  forty  acres  are  entered,  which, 
in  the  aggregate,  shall  not  exceed  one  quarter  section,**  are  omitted. 
Hence,  the  rule  forbidding  more  than  one  entry  is  made  universal,  and 
will  govern  in  all  future  cases. 
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2.  The  provision  of  the  act  of  March  13,  1874,  requiring  that  the  trees 
shall  be  not  "  more  than  twelve  feet  apart  each  way/*  is  omitted  from  the 
act  of  June  14,  1878.  The  latter  requires,  however,  that  the  final  proof 
shall  show  "that  not  less  than  twenty -seven  hundred  trees  .were  planted 
on  each  acre,  and  that  at  the  time  of  making  such  proof  there  shall  be 
growing  at  least  six  hundred  and  seventy-five  living  and  thrifty  trees  to 
each  acre.'* 

3.  The  closing  sentence  of  the  second  section  of  the  act  of  March  13, 
1874,  provides  that  "  in  case  of  the  death  of  a  person  who  has  complied 
with  the  provisions  of  this  act  for  the  period  of  three  years,  his  heirs  or 
legal  representatives  shall  have  the  option  to  comply  with  the  provisions 
of  this  act,  and  receive,  at  the  expiration  of  eight  years,  a  patent  for  one 
hundred  and  sixty  acres,  or  receive,  without  delay,  a  patent  for  forty  acres, 
relinquishing  all  claim  to  the  remainder.*'  This  provision  is  not  con- 
tained in  the  act  of  June  1.4,  1878. 

4.  The  following  section  of  the  act  of  March  13,  1874,  relating  to 
homestead  entries  on  which  timber  is  cultivated,  is  omitted  from  the  act 
of  June  14,  1878: 

Sec  4.  That  each  and  every  person  who,  under  the  provisions  of  the  act  entitled  "An 
act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,"  approved  May  20, 
1862,  or  any  amendment  thereto,  having  a  homestead  on  said  public  domain,  who,  at  any 
time  after  the  end  of  the  third  year  of  his  or  her  residence  thereon,  shall,  in  addition  to 
the  settlement  and  improvements  now  required  by  law,  have  had  under  cultivation,  for 
two  years,  one  acre  of  timber,  the  trees  thereon  not  being  more  than  twelve  feet  apart 
each  way,  and  in  a  good  thrifty  condition,  for  each  and  every  sixteen  acres  of  said  home- 
stead, shall,  upon  due  proof  of  such  fact  by  two  credible  witnesses,  receive  his  or  her 
patent  for  said  homestead. 

The  rights  of  claimants  under  entries  actually  made  according  to  the 
act  of  March  13,  1874,  before  the  14th  June,  1878,  when  the  amendatory 
act  took  effect,  are  not  affected  by  the  repeal  of  the  provisions  referred 
to.  The  parties  interested,  if  they  so  elect,  may  consummate  their 
entries  according  to  the  provisions  of  the  act  under  which  they  were 
initiated.  And  homestead  entries  made  before  the  14th  June,  1878,  will 
be  patented  according  to  the  fourth  section  above  quoted,  where  the  facts 
are  such  as  to  bring  the  cases  within  its  provisions,  and  the  interested 
parties  so  desire.  But  entries  made  since  that  time  must  be  adjusted 
according  to' the  principles  of  the  law  as  modified  by  the  amendatory  act. 

II.  The  principal  points  to  be  observed  in  proceedings  thereunder  may 
be  stated  as  follows  : 

1.  The  privilege  of  entry  under  the  act  of  June  14,  1878,  is  confined 
to  persons  who  are  heads  of  families,  or  over  twenty-one  years  of  age, 
and  who  are  citizens  of  the  United  States,  or  have  declared  their  inten- 
tion to  become  such,  according  to  the  naturalization  laws. 

2.  The  affidavit  required  for  initiating  an  entry  under  the  act  of  June 
14,  1878,  may  be  made  before  the  Register  or  Receiver  of  the  district 
office  for  the  land  district  embracing  the  desired  tract,  before  the  clerk  of 
some  court  of  record,  or  before  any  officer  authorized  to  administer  oaths 
in  that  district. 

3.  Not  more  than  160  acres  in  any  one  section  can  be  entered  under 
this  act,  and  no  person  can  make  more  than  one  entry  thereunder.  ' 

4.  The  ratio  of  area  required  to  be  broken,  planted,  etc.,  in  all  entries 
under  the  act  of  June  14,  1878,  is  one-sixteenth  of  the  land  embraced  in 
the  entry,  except  where  the  entered  tract  is  less  than  40  acres,  in  which 
case  it  is  one-sixteenth  of  that  quantity.  The  party  making  an  entry  of 
a  quarter  section,  or  160  acres,  is  required  to  break  or  plow  five  acres 
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covered  thereby  during  the  first  year,  and  five  acres  in  addition  during 
the  second  year.  The  five  acres  broken  or  plowed  during  the  first  year 
he  is  required  to  cultivate  by  raising  a  crop,  or  otherwise,  during  the 
second  year,-  and  to  plant  in  timber,  seeds,  f>T  cuttings  during  the  third 
year.  The  five  acres  broken  or  plowed  during  the  second  year  he  is  re- 
quired to  cultivate  by  raising  a  crop,  or  otherwise,  during  the  third  year, 
and  to  plant  in  timber,  seeds,  or  cuttings  during  the  fourth  year.  The 
tracts  embraced  in  entries  of  a  less  quantity  than  one  quarter  section  are 
required  to  Be  broken  or  plowed,  cultivated,  and  planted  in  trees,  tree- 
seeds,  or  cuttings,  during  the  same  periods,  and  to  the  same  extent,  in 
proportion  to  their  total  areas,  as  are  provided  for  in  entries  of  a  quarter- 
section.  Provision  is  made  in  the  act  for  an  extension  of  time  in  case 
the  trees,  seeds,  or  cuttings  planted  should  be  destroyed  by  grasshoppers 
or  by  extreme  and  unusual  drought. 

5.  If,  at  the  expiration  of  eight  years  from  the  date  of  entry,  or  at  any 
time  within  fiv^  years  thereafter,  the  person  making  the  entry,  or,  if  he 
be  dead,  his  heirs  or  legal  representatives,  shall  prove,  by  two  credible 
witnesses,  the  planting,  cultivating,  and  protecting  of  the  timber  for  not 
less  than  eight  years,  according  to  the  provisions  of  the  act  of  June  14, 
1878,  he  or  they  will  be  entitled  to  a  patent  for  the  land  embraced  in  the 
entry.  ■  The  following  classes  of  trees  are  recognized  by  this  office  as 
timber  in  the  meaning  of  the  law,  viz :  Ash,  alder,  birch,  beech,  black 
"walnut,  bass-wood,  black  locust,  cedar,  chestnut,  cottonwood,  elm,  fir, 
including  spruce;  hickory,  honey  locust,  larch,  maple,  including  box 
elder ;  oak,  pine,  plane  tree,  otherwise  called  cotton  tree,  buttonwood  or 
sycamore;  service  tree,  otherwise  called  mountain  ash;  white  walnut, 
otherwise  called  butternut;  white  willow,  and  white  wood,  otherwise 
called  tulip  tree. 

6.  If,  at  any  time  after  one  year  from  the  date  of  entry,  and  prior  to 
the  issue  of  a  patent  therefor,  the  claimant  shall  fail  to  comply  with  any 
of  the  legal  requirements,  then,  and  in  that  event,  such  entry  will  become 
liable  ta  a  contest  in  the  manner  provided  in  homestead  cases,  and  upon 
due  proof  of  such  failure  the  entry  will  be  canceled,  and  the  land  become 
again  subject  to  entry  under  the  homestead  laws,  or  by  some  other  person 
under  the  act  of  June  14,  1878. 

7.  No  land  acquired  under  the  provisions  of  the  act  of  June  14,  1878, 
will  in  any  event  become  liable  to  the  satisfaction  of  any  debt  or  debts 
contracted  prior  to  the  issuing  of  the  final  certificate  therefor. 

8.  The  fees  for  entries  under  the  act  of  June  14,  1878,  are  |io  if  the 
tract  applied  for  is  more  than  80  acres,  and  $5  if  it  is  80  acres  or  less ; 
and  the  commissions  of  Registers  and  Receivers  on  all  entries  (irrespective 
of  area)  are  $4  ($2  to  each)  at  the  date  of  entry,  and  a  like  sum  at  the 
date  of  final  proof. 

9.  No  distinction  is  made,  as  to  area  or  the  amount  of  fee  and  commis- 
sions, between  minimum  and  double  minimum  lands.  A  party  may  enter 
160  acres  of  either  on  pa)rment  of  the  prescribed  fee  and  commissions. 

10.  The  fifth  section  of  the  act  approved  March  3,  1857,  entitled  *'An 
act  in  addition  to  an  act  to  punish  crimes  against  the  United  States,  and 
for  other  purposes,**  is  extended  to  all  oaths,  affirmations,  and  affidavits 
required  or  authorized  by  the  act  of  June  14,  1878. 

11.  Parties  who  have  already  made  entries  under  the  timber  culture 
acts  of  March  3,  1873,  and  March  13,  1874,  of  which  the  act  of  June  14, 
1878,  is  amendatory,  may  complete  the  same  by  compliance  with  the 
requirements  of  the  latter  act;  that  is,  they  may  do  so  by  showing,  at 
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the  time  of  making  their  final  proof,  that  they  have  had  under  cultiva- 
tion, as  required  by  the  act  of  June  14,  1878,  an  amount  of  timber  suffi- 
cient to  make  the  number  of  acres  required  thereby,  being  one-fourth 
the  number  required  by  the*former  acts.  It  will  be  sufficient  for  this  if 
the  parties  show  that  of  the  entire  area  embraced  in  their  respective 
entries  they  have  cultivated  in  timber  for  the  period  required  by  the  act 
of  1878  an  area  not  less  than  one-sixteenth  part,  and  that  they  have  then 
growing  upon  such  cultivated  area  the  prescribed  number  of  "living  and 
thrifty  trees,**  viz,  6,750  where  the  entry  is  for  160  acres,  3,375  where 
it  is  for  80  acres,  and  1,688  where  it  is  for  40  acres  or  less. 

III.  The  following  regulations  are  prescribed  pursuant  to  the  fifth  sec- 
tion of  the  act  of  June  14,  1878,  viz : 

1.  The  Register  and  Receiver  will  not  restrict  entries  under  this  act  to 
one  quarter  section  only  in  each  section,  as  was  formerly  done  under  the 
acts  to  ivhich  this  is  amendatory,  but  may  allow  entries  to  be  made  of 
subdivisions  of  different  quarters  of  the  same  section,  prqvided  that  each 
entry  shall  form  a  compact  body  not  exceeding  160  acres,  and  that  not 
more  than  that  quantity  shall  be  entered  in  any  one  section.  Before  allow- 
ing any  entry  applied  for,  they  will,  by  a  careful  examination  of  the  plat 
and  tract  books  with  reference  to  any  previous  entry  or  entries  within  the 
limits  of  the  same  section,  satisfy  themselves  that  the  desired  entry  is  ad- 
missible under  this  rule. 

2.  When  they  shall  have  satisfied  themselves  that  the  land  applied  for 
is  properly  subject  to  such  entry,  they  will  require  the  party  to  make  the 
prescribed  affidavit  and  to  pay  the  fee  and  that  part  of  the  commissions 
payable  at  the  date  of  entry,  and  the  Receiver  will  issue  his  receipt  there- 
for, in  duplicate,  giving  the  party  a  duplicate  receipt.  They  will  number 
the  entry  in  its  order  in  a  separate  series  of  numbers,  unless  they  have 
already  a  series  under  the  acts  to  which  this  act  is  amendatory,  in  which 
case  they  will  number  the  entry  as  one  of  that  series ;  they  will  note  the 
entry  on  their  records  and  report  it  in  their  monthly  returns,  sending  up 
all  the  papers  therein,  with  an  abstract  of  the  entries  allowed  during  the 
month  under  this  act.  If  the  affidavit  is  made  before  a  justice  of  the 
peace,  which  the  act  admits  of,  his  official  character  and  the  genuineness 
of  his  signature  must  be  certified  under  seal. 

3.  When  a  contest  is  instituted,  as  contemplated  in  the  third  section  of 
the  act  of  June  14,  1878,  the  contestant  will  be  allowed  to  make  applica- 
tion to  enter  the  land.  The  Register  will  thereupon  indorse  on  the  ap- 
plication the  date  of  its  presentation,  and  will  make  the  application  and 
the  contestant's  affidavit  setting  forth  the  grounds  of  contest  the  basis  for 
further  proceedings,  these  papers  to  accompany  the  report  submitting  the 
case  to  the  General  Land -Office.  Should  the  contest  result  in  the  can- 
cellation of  the  contested  entry,  the  contestant  may  then  perfect  his  own, 
but  no  preference  right  will  be  allowed  under  this  section  unless  applica- 
tion is  made  by  him  at  date  of  instituting  contest.  But  reference  is  here 
made  to  the  subsequent  act  of  Congress  (copy  attached.  No.  14),  approved 
May  14,  1880,  the  provisions  of  which  allowing  preference  rights  apply  to 
timber  culture  entries  as  well  as  to  homesteads  and  pre-emptions. 

4.  The  fees  and  commissions  in  this  class  of  entries  the  Receiver  will 
account  for  in  the  usual  manner,  indicating  the  same  as  fees  and  commis- 
sions on  timber  culture  entries,  which  will  be  charged  against  the  maxi- 
mum of  l3iOoo  now  allowed  by  law. 

5.  In  all  cases  under  this  act  it  will  be  required  that  trees  shall  be  cul- 
tivated which  shall  be  of  the  classes  included  in  the  term  ^*  timber y^  the 
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cultivation  of  shrubbery  and  fruit  trees  not  being  sufficient.  (See  classes 
of  trees  before  mentioned.) 

6.  The  applications,  affidavits,  and  receipts  In  entries  allowed  under 
the  act  of  June  14,  1878,  will  be  made  out  according  to  the  forms  hereto 
attached,  Nos.  4-009,  4-073,  an'd  4-142. 

The  foregoing  portion  of  this  circular  has  reference  to  public  lands 
which  are  agricultural  in  character.  There  are  special  laws  for  the  dis- 
posal of  desert  lands,  saline  lands,  town  sites  on  the  public  dofHain,  and 
lands  which  are  unfit  for  cultivation  and  valuable  chiefly  for  timber  or 
stone. 

DESERT   LANDS.       [SEE  TITLE  XIII.] 

By  desert  lands  is  meant  a  class  of  lands  which  will  not,  without  irri- 
gation, produce  any  agricultural  crop.  Land  along  streams  and  around 
bodies  of  water  which  produces  grass  suitable  for  hay  without  artificial 
irrigation,  is  not  desert  land  within  the  meaning  of  the  law,  and  such 
lands  are  not  subject  to  desert  entry.  Title  to  desert  laAds  in  any  of  the 
following  States  and  Territories  may  be  acquired  under  the  act  of  Con- 
gress of  March  3,  1877  (copy  attached,  No.  5),  viz,  the  States  of  Call- 
fomia,  Oregon,  and  Nevada,  and  the  Territories  of  Washington,  Idaho, 
Montana,  Utah,  Wyoming,  Arizona,  New  Mexico,  and  Dakota,  Any 
party  desiring  to  avail  himself  thereof  must  file  with  the  Register 'and 
Receiver  of  the  proper  district  land-office  a  declaration  in  form  prescribed 
(No.  4-274),  which  must  be  under  oath,  and  may  be  executed  before 
either  the  Register  or  Receiver,  or  the  clerk  of  any  court  of  record  hav- 
ing a  seal.  It  must  be  set  forth  that  the  applicant  is  a  citizen  of  the  Uni- 
ted States,  or  that  he  has  declared  his  intention  to  become  such,  in  which 
case  a  duly  certified  copy  of  his  declaration  of  intention  to  become  a  cit- 
izen must  be  presented  and  filed.  It  must  also  be  set  up  that  the  appli- 
cant has  made  no  other  declaration  for  desert  lands  under  the  provisions 
of  this  act,  and  that  he  intends  to  reclaim  the  tract  of  land  applied  for, 
not  exceeding  one  section,  by  conducting  water  thereon  within  three 
years  from  the  date  of  his  declaration.  The  declaration  must  also  con- 
tain a  description  of  the  land  applied  for,  by  legal  subdivisions  if  surveyed, 
or  if  unsurveyed  as  nearly  as  possible  without  a  survey,  by  giving,  with  as 
much  clearness  and  precision  as  possible,  the  locality  of  the  tract  with 
reference  to  knowa  and  conspicuous  landmarks  or  the  established  lines  of 
survey,  so  as  to  admit  of  its  being  thereafter  readily  identified  when  the 
lines  of  survey  come  to  be  extended. 

The  law  requires  desert  entries  to  be  compact  in  form.  The  require- 
ment of  compactness  will  be  held  to  be  complied  with  on  surveyed  lands 
when  a  section,  or  part  thereof,  is  described  by  legal  subdivisions  compact 
with  each  other,  as  nearly  in  the  form  of  a  technical  section  as  the  situa- 
tion of  the  land  and  its  relation  to  other  lands  will  admit  of,  although 
parts  of  two  or  more  sections  be  taken  to  make  up  the  quantity  or  equiv- 
alent of  one  section.  But  entries  which  show  upon  their  face  an  absolute 
departure  from  all  reasonable  requirements  of  compactness,  and  being 
merely  contiguous  by  the  joining  of  ends  to  each  other,  will  not  be  ad- 
mitted, whether  on  surveyed  or  on  unsurveyed  lands. 

On  unsurveyed  lands  the  degree  of  compactness  required  will  be  such 
as,  upon  the  adjustment  of  the  lines  after  survey,  will  bring  the  land  within 
the  limits  and  general  form  of  a  technical  section,  or  part  thereof,  as 
nearly  as  may  be. 

In  no  case  will  the  side  lines  be  permitted  to  exceed  one  mile  and  a 
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quarter,  when  the  full  quantity  of  six  hundred  and  forty  acres  is  en- 
tered. When  the  entry  embraces  a  less  quantity  than  a  whole  section,  or 
its  equivalent,  the  limit  td  the  side  lines  will  be  proportionately  decreased. 

Entries,  whether  by  legal  subdivisions  on  surveyed  lands,  or  of  an  ir- 
regular form  on  unsurvoyed  lands,  running  along  the  margins  or  including 
both  sides  of  streams,  and  not  being  compact  in  any  true  sense,  will  not 
be  permitted. 

As  preliminary  td  the  filing  of  the  declaration,  it  must  be  satisfactorily 
shown  that  the  land  therein  described  is  desert  land,  as  defined  in  the 
second  section  of  the  act.  To  this  end,  the  testimony  of  at  least  two  dis- 
interested and  credible  witnesses  is  required,  whose  testimony  will  be  re- 
duced to  writing  in  the  usual  manner ;  or  the  evidence  may  be  furnished 
in  the  form  of  aipdavits  executed  before  the  clerk  of  any  court  of  record 
having  a  seal,  the  credibilty  of  the  witnesses  to  be  certified  by^said  clerk. 
The  witnesses  must  clearly  state  their  acquaintace  with  the  premises,  and 
the  facts  as' to  the  condition  and  situation  of  the  land  upon  which  they 
base  their  judgment.  A  form  of  affidavit,  to  be  sworn  to  and  subscribed 
by  each  witness  is  attached  (No.  4-074).  Where  the  land  is  situated  on 
the  borders  of  streams  or  lakes,  evidence  will  also  be  required  that  the  land 
in  its  natural  state  is  not  productive  of  hay.  After  proof  has  been  made 
to  the  satisfaction  of  the  district  officers,  the  Receiver  will  receive  from 
the  Applicant  the  sum  of  twenty-five  cents  per  acre  for  the  land  applied 
for ;  the  Register  will  receive  and  file  his  declaration,  and  they  will  jointly 
issue,  in  duplicate,  a  certificate  in  the  form  attached  (No.  4-199).  One 
of  these  duplicates  will  be  delivered  to  the  applicant;  the  other  will  be 
retained  by  the  Register  and  Receiver  with  the  declaration  and  proof. 
They  will  bear  a  number  according  to  the  order  in  which  the  certificate 
was  issued.  The  Register  will  keep  a  record  of  the  certificates  issued, 
showing  the  number,  date,  amount  paid,  name  of  applicant,  and  descrip- 
tion of  the  land  applied  for  in  each  case,  and,  in  addition,  he  will  note 
the  same  upon  his  plats  and  records  as  in  cases  of  ordinary  entry.  At  the 
end  of  each  month  he  will,  with  his  regular  returns,  forward  to  this  office 
an  abstract  of  the  declarations  filed  and  certificates  issued  under  this  act 
during  the  month,  accompanying  same  with  the  declarations  and  proofs 
filed  and  the  retained  copy  of  certificate  in  each  case.  The  Receiver  will 
also  account  for  the  money  received  under  this  act  in  the  usual  form.  At 
any  time  within  three  years  after  the  date  of  filing  the. declaration  and  the 
issue  of  certificate,  the  proper  party  may  make  satisfactory  proof  of  having 
conducted  water  upon  the  land  applied  for.  This  proof  must  consist  of 
the  testimony  of  at  least  two  disinterested  and  credible  witnesses,  who 
must  appear  in  person  before  the  Register  and  Receiver.  They  must 
declare  that  they  have  personal  knowledge  of  the  condition  of  the  land 
applied  for,  and  of  the  facts  to  which  they  testify ;  and  their  testimony 
iriust  be  reduced  to  writing  in  the  usual  manner.  (See  Forms  4-372  and 
4-373-)  The  party  must  also  present  and  surrender  the  duplicate  certifi- 
cate issued  when  the  declaration  was  filed.  When  this  is  done,  and  the 
final  proof  made  to  the  satisfaction  of  the  district  officers,  the  Receiver 
will  receive  the  additional  payment  of  one  dollar  per  acre,  receipt  there- 
for in  duplicate,  as  per  Form  4-143,  and  give  the  party  a  duplicate  re- 
ceipt. The  Register  will  also  issue  a  final  certificate  of  purchase  (Form 
4-200).  They  will  give  to  these  final  certificates  and  receipts  a  special 
series  of  numbers,  and  will  make  separate  abstracts  of  same  at  the  end  of 
each  month,  sending  up  therewith  the  final  certificates,  receipts,  and 
proofs. 
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In  cases  where  declarations  shall  be  filed  under  this  act  for  unsurveyed 
lands,  the  Register  and  Receiver  will  immediately  forward  copies  of  the 
declarations  to  the  Surveyor-General,  in  order  that  the  proper  surveys  may 
be  made.  The  claimants  will  be  required  to  take  their  claims  by  legal 
subdivisions  when  the  lines  of  public  surveys  shall  have  been  extended 
over  the  same. 

SALINE   LANDS. 

The  act  of  Congress  of  January  12,  1877  (copy  attached,  No.  6),  pro- 
vides a  mode  of  proceeding  by  which  public  lands  indicated,  by  the  field- 
notes  of  survey  or  otherwise,  to  be  saline  in  character  may  be  rendered 
subject  to  disposal. 

Should  prima  facie  evidence  that  certain  tracts  are  saline  in  character 
be  filed  with  the  Register  and  Receiver  of  the  proper  land-district,  they 
will  designate  a  time  for  a  hearing  at  their  office,  and  give  no'tice  to  all 
parties  in  interest,  in  order  that  they  may  have  ample  opportunity  to  be 
present  with  their  witnesses. 

At  the  hearing,  the  witnesses  will  be  thoroughly  examined  with  regard 
to  the  true  character  of  the  land,  and  whether  the  same  contains  any 
known  mines  of  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable 
mineral  deposit,  or  any  deposit  of  coal. 

The  witnesses  will  also  be  examined  in  regard  to  the  extent  of  the  saline 
deposits  upon  the  given  tracts,  and  whether  the  same  are  claimed  by  any 
person ;  if  so,  the  names  of  the  claimants  and  the  extent  of  the^r  improve- 
ments must  be  shown. 

The  testimony  should  also  show  the  agricultural  capacities  of  the  land, 
what  kind  of  crops,  if  any,  have  been  raised  thereon,  and  the  value 
thereof.  The  testimony  should  be  as  full  and  complete  as  possible,  and, 
in  addition  to  the  leading  points  indicated  above,  everything  of  import- 
ance bearing  upon  the  question  of  the  character  of  the  land  should  be 
elicited  at  the  hearing. 

The  Register  and  Receiver  will  transmit  the  testimony  to  this  office  with 
their  joint  opinion  thereon.  When  the  case  comes  before  this  office,  such 
a  decision  will  be  rendered  in  regard  to  the  character  of  the  land  as  the 
law  and  the  facts  may  warrant. 

Should  the  given  tracts  be  adjudged  agricultural,  they  will  be  subject  to 
disposal  as  such.  Should  the  tracts  be  adjudged  saline  lands,  the  Regis- 
ter and  Receiver  will  be  instructed  to  offer  the  same  for  sale,  after  public 
notice,  at  the  local  land-office  of  the  district  in  which  the  same  shall  be 
situated,  and  to  sell  said  tract  or  tracts  to  the  highest  bidder  for  cash,  at 
a  price  not  less  than  J  1.25  per  acre. 

In  case  said  lands  fail  to  sell  when  so  offered,  the  same  will  be  subject 
to  private  sale  at  such  land-office  for  cash,  at  a  price  not  less  than  $1.25 
per  acre,  in  the  same  manner  as  other  public  lands  are  sold,  and  already 
indicated  herein. 

The  provisions  of  this  act  do  not  apply  to  any  lands  within  the  Terri- 
tories, nor  to  any  within  the  States  of  Mississippi,  Louisiana,  Flotida, 
California,  and  Nevada,  none  of  which  have  had  a  grant  of  salines  by  act 
of  Congress. 

TOWN   SITES.       [see  TITLE  X.] 

The  eighth  chapter  of  the  Revised  Statutes  of  the  United  States,  com- 
prising sections  2380  to  2394,  and  act  of  Congress  of  March  3,  1877 
(copies  attached,  Nos.  i  and  7),  prQvide  for  the  disposal  of  town  sites  on 
the  public  domain. 

18 
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There  are  two  methods  by  which  title  to  such  town  property  may  be 
acquired,  subject  to  the  election  of  parties  desiring  to  do  so;  one  provided 
for  in  sections  2382,  2383,  2384,  and  2385,  and  the  other  in  sections 
^387,  2388,  and  2389  of  the  Revised  Stotutes  of  the  United  States.  The 
first  method  limits  the  extent  of  the  area  of  the  city  or  town  to  640  acres, 
to  be  laid  off  into  lots,  and  which,  after  filing  in  the  General  Land  OflSce 
the  transcript,  statement,  and  testimony  required  by  section  2382,  are  to 
be  offered  at  public  sale  to  the  highest  bidder,  at  a  minimum  of  ten  dol- 
lars for  each  lot.  Lots  not  thus  disposed  of  are  made  thereafter  liable  to 
private  entry  at  said  minimum,  or  at  such  reasonable  price  as  the  Secre- 
tary of  the  Interior  may  order  from  time  to  time,  as  the  municipal  prop- 
erty may  increase  or  decrease,  after  at  least  three  months*  notice. 

A  privilege,  however,  is  granted  to  any  actual  settler  upon  any  one  lot 
of  pre-empting  that,  and  any  additional  lot  on  which  he  may  jiave  "sub- 
stantial improvements,'*  at  said  minimum,  at  any  time  before  the  day  fixed 
for  the  public  sale. 

There  are,  however,  certain  preliminary  conditions  to  be  complied  with 
in  order  to  the  enjoyment  of  the  privileges  granted  in  this  section.  Par- 
ties who  have  already  founded,  or  may  hereafter  found,  a  city  or  town 
are  required — 

ist.  To  file  with  the  recorder  of  the  county  in  which  the  town  or  city 
is  situate  a  plat  thereof,  not  exceeding  640  acres,  describing  its  exterior 
boundaries  according  to  the  lines  of  the  public  surveys,  where  such  siu:- 
veys  have  been  executed. 

2d.  Also  the  plat  or  map  of  such  city  or  town  must  exhibit  the  name 
of  the  city  or  town,  the  streets,  squares,  blocks,  lots,  and  alleys;  the  size 
of  the  same,  with  measurements  and  area  of  each  municipal  subdivision, 
the  lots  in  which  shall  each  not  exceed  4,200  square  feet,  with  a  state- 
ment of  the  extent  and  general  character  of  improvements    . 

3d.  Further,  the  said  map  and  statement  to  be  verified  by  oath  by  the 
party  acting  for  and  in  the  behalf  of  the  founders  of  the  city  or  town. 

4th.  Within  one  month  after  filing  the  map  or  plat  with  the  recorder 
of  the  county,  a  verified  copy  of  said  map  and  statement  is  to  be  sent  to 
the  General  I-^nd  Office,  accompanied  by  the  testimony  of  two  witnesses 
that  such  city  or  town  has  been  established  in  good  faith. 

5th.  Where  the  city  or  town  is  within  the  limits  of  an  organized  land 
district,  a  similar  copy  of  the  map  and  statement  must  be  filed  with  the 
Register  and  Receiver. 

Section  2383  provides, for  cities  or  towns  founded  on  unsurveyedXdXiAj 
and  directs  that  it  may  be  lawful  to  adjust  the  exterior  limits  of  the  prem- 
ises with  the  lines  of  the  public  surveys,  where  it  can  be  done  without  im- 
pairing thQ  rights  of  others.  It  also  provides  for  the  issue  of  patents  for 
lots  disposed  of  under  these  provisions  as  in  ordinary  cases. 

Section  2384  authorizes  the  Secretary  of  the  Interior,  in  case  the  parties 
interested  shall  fail  or  refuse,  within  twelve  months  of  the  founding  of  a 
city  or  town  oi^the  public  doman,  to  file  in  the  General  Land  Office  a 
copy  of  the  map,  with  the  statement  and  testimony  called  for  by  section 
2382,  to  cause  a  survey  and  plat  to  be  made  of  the  said  city  or  town,  and 
thereafter  the  lots  to  be  sold,  as  provided,  at  an  increase  of  fifty  per  cent, 
on  the  minimum  price  of  ten  dollars  per  lot. 

Sections  2387,  2388,  and  2389,  grant  to  the  inhabitants  of  cities  and 
towns  on  the  public  lands  the  privilege  of  entering  the  lands  occupied  as 
town  sites  at  the  minimum  price  of  one  dollar  and  twenty-five  cents  per 
acre,  through  the  corporate  authorities  of  such  towns  and  cities,  or  the 
judges  of  the  county  courts,  acting  as  trustees  for  the  occupants  thereof. 
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This  privilege  is  granted  where  such  mode  of  obtaining  title  to  town 
property  is  preferred  to  that  provided  in  sections  2382,  2383,  2584,  and 
2385,  which  are  not  repealed  by  the  former  sections.  The  inhabitants  of 
these  towns  or  cities  are  limited,  however,  to  one  or  the  other  of  the 
modes  provided  in  these  statutes,  and  cannot  commence  proceedings 
under  both  s)rstems. 

The  provisions  of  sections  2382,  2383,  2384,  and  2385  were  originally 
embodied  in  the  acts  of  Congress  of  July  i,  1864,  and  March  3,  1865 ; 
those  of  sections  2387,  2388,  and  2389  in  the  act  of  March  2,  1867. 
Section  2394  is  a  re-enactment  of  the  act  of  June  8,  1868.  It  has  refer- 
ence to  cases  where  the  inhabitants  of  cities  or  towns  proceeded  to  act 
tmder  the  provisions  of  the  acts  of  July  i,  1864,  and  March  3,  1865, 
prior  to  June  22,  1874,  the  date  of  the  Revised  Statutes,  and  in  which 
they  have  partly  proved  up  and  paid  for  the  lots  claimed  by  them  accord- 
ing to  said  acts.  It  provides  for  extending  the  privilege  of  sections  2387, 
2388,  q.nd  2389,  if  the  town  authorities  in  any  such  case  should  elect  to 
proceed  under  them,  to  such  of  the  inhabitants  as  may  not  have  paid  for 
their  lots,  without  interfering  with  the  issuing  of  patents  to  those  who  had 
made  or  might  make  entries  or  elect  to  proceed  under  the  acts  of  July  i, 
1864,  and  March  3,  1865,  or  sections  2382,  2383,  2384,  and  2385  of  the 
Revised  Statutes.  Accordingly,  should  any  case  be  presented  where  pro- 
ceedings had  been  commenced,  as  aforesaid,  by  the  inhabitants  of  any 
town  or  city  before  the  date  indicated,  and  a  part  of  them,  not  having 
entered  and  paid  for  their  lots,  desire  to  take  advantage  of  the  other  sys- 
tem referred  to,  they  would  be  entitled  under  section*  2394,  on  applica- 
tion to  the  "Register  and  Receiver  of  the  proper  district  office,  through 
the  town  authorities,  pursuant  to  the  provisions  of  sections  2387,  2388, 
and  2389,  to  enter  or  file  upon  such  portion  of  the  town  site  as  has  not 
already  been  entered  and  paid  for,  and  is  not  in  possession  of  parties 
electing  to  complete  their  titles  under  the  original  proceedings;  after 
which,  that  part  of  the  town  site  so  entered  or  filed  upon  will  be  disposed 
of  under  the  last-mentioned  sections,  and  the  remaining  portion,  if  any, 
under  sections  2382,  2583,  2384,  and  2385.  Section  2394  has  no  refer- 
ence to  any  case  in  which  proceedings  for  acquiring  title  to  the  town  site 
were  commenced  subsequent  to  June  22,  1874,  the  inhabitants  in  all  such 
cases  being  restricted  to  the  method  of  acquiring  title  according  to  which 
they  may  have  commenced  to  act. 

Section  2394  ftirther  provides  that,  in  addition  to  the  minimum  price 
of  the  lands  included  in  any  town  site  entered  under  its  provisions  and 
those  of  sections  2387,  2388,  and  2389,  there  shall  be  paid  by  the  parties 
availing  themselves  thereof  all  costs  of  surveying  and  platting  any  such 
town  site,  and  expenses  incident  thereto,  incurred  by  the  United  States, 
before  any  patent  therefor  shall  issue.  Hence,  when  it  is  desired  to  enter 
a  town  site  found  upon  the  unsurveyed  public  lands,  a  written  application 
should  be  presented  to  the  surveyor-general  of  ithe  proper  district  for  a 
survey  of  the  same  under  section  2401  of  the  Revised  Statutes,  and  the 
amount  estimated  by  him  as  sufficient  to  cover  the  said  cost  and  expenses 
deposited  with  any  assistant  United  States  treasurer  or  designated  deposi- 
tary in  favor  of  the  United  States  Treasurer,  to  be  passed  to  the  credit  of 
the  fund  created  by  '*  individual  depositors  for  the  survey  of  the  public 
lands,"  the  depositor  taking  a  duplicate  certificate  of  deposit,  one  to  be 
filed  with  the  surveyor-general  to  be  sent  to  the  General  Land  Office,  and 
the  other  retained  by  the  depositor.  On  receiving  such  certificate,  show- 
ing that  the  requisite  sum  has  been  deposited  in  a  proper  manner  to  pay 
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for  the  work,  the  surveyor-general  will  transmit  to  the  Register  and 
Receiver  of  the  district  land  office  his  certificate  of  such  payment  having 
been  made,  and  will  contract. with  a  competent  United  States  deputy  sur- 
veyor and  have  the  survey  made  and  returned  in  the  same  manner  as 
other  public  surveys,  after  which  the  lands  embraced  within  the  site  may 
be  entered,  or  filed  upon,  as  in  the  case  of  town  sites  upon  surveyed 
lands. 

When  town -sites  are  located  upon  land  already  surveyed,  the  entry 
must  be  made  in  conformity  to  the  legal  subdivisions  of  the  public  lands, 
and  here  no  costs  in  regard  to  past  surveys  will  be  exacted.  When  sites 
are  upon  unsurveyed  land,  it  will  be  necessary,  after  the  extension  thereto 
of  the  public  survey,  to  close  those  lines  upon  the  exterior  limits  of  the 
town-site. 

Section  2389,  it  will  be  observed,  stipulates  that  there  shall  be  con- 
ceded, where  the  number  of  inhabitants  is  one  hundred  and  less  than  two 
hundred,  not  exceeding  three  hundred  and  twenty  acres  ;  where  the  pop- 
ulation is  more  than  two  hundred  and  less  than  one  thousand,  not  exceed- 
ing six  hundred  and  forty  acres ;  and  where  the  inhabitants  number  one 
thousand  and  over,  not  exceeding  twelve  hundred  and  eighty  acres ;  and 
for  each  additional  one  thousand  inhabitants,  not  exceeding  five  thousand 
in  all,  a  further  grant  of  three  hundred  and  twenty  acres. 

All  military  and  other  reservations  of  the  United  States,  private  grants, 
and  valid  mining  claims,  are  excluded  from,  the  operation  of  these  town- 
site  laws.  In  patents  issued  thereunder  it  is  expressly  declared  as  follows, 
viz. :  '*  No  title  shall  be  hereby  acquired  to  any  mine  of  gold,  silver, 
cinnabar,  or  copper,  or  any  valid  mining  claim  or  possession'  held  under 
existing  laws  of  Congress.'*     (Section  2392,  Revised  Statutes.) 

In  any  Territory  in  which  a  land -office  may  not  have  been  established 
the  declaratory  statements  provided  for  in  the  foregoing  statutes  may  be 
filed  with  the  surveyor-general  of  the  proper  district. 

In  the  act  of  Congress  of  March  3,  1877,  section  i  restricts  the  amount 
of  land  that  can  be  reserved  from  pre-emption  and  homestead  'entry,  by 
reason  of  the  existence  or  incorporation  of  a  town  upon  the  public  do- 
main, to  2,560  acres,  unless  the  excess  shall  *'  be  actually  settled  upon, 
inhabited,  improved,  and  used  for  business  and  municipal  purposes.*' 

Section  2'  confirms  pre-emption  and  homestead  entries  already  made 
within  the  corporate  limits  of  a  town,  the  entries  being  regular  in  all  re- 
spects, provided  it  shall  be  satisfactorily  shown  that  the  lands  so  entered 
are  **  not  settled  upon  or  used  for  any  municipal  purpose,  nor  devoted  to 
any  public  use  of  such  town.'* 

Section  3  provides  that,  when  it  shall  appear  that  the  corporate  limits 
of  a  town  embrace  lands  in  excess  of  the  maximum  quantity  allowed,  the 
proper  authorities  may  select  those  portions  that  are  actually  occupied, 
used,  and  improved  for  municipal  purposes,  which  lands  shall  be  reserved 
from  pre-emption  and  homestead  entry,  and  the  residue  will  be  restored, 
or  become  subjgct  to  such  settlement  and  entry.  This  selection  must  be 
made  within  sixty  days  from  notice,  and  in  defoult  thereof  a  hearing  will 
be  ordered  and  testimony  taken  as  to  the  condition  of  the  land,  and  such 
portion  set  apart  as  shall  appear  to  be  within  the  meaning  of  the  act. 

The  fourth  section,  with  the  proviso  to  the  secorwi  section,  provides  for 
additional  entries  by  towns,  where  entries  have  already  been  made,  in 
cases  in  which  an  increase  in  the  number  of  inhabitants  would  entitle 
them  to  an  entry  of  a  larger  area  under  section  2389  of  the  Revised 
Statutes  of  the  United  States,  such  entries,  however,  to  be  within  the 
maximum  amount  of  2,560  acres. 
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« 

STONE   AND   TIMBER   LANDS.       [SEE   TITLE   XVI.] 

The  first,  second,  and  third  sections  of  the  act  of  Congress  of  June  3, 
1878  (copy  attached,  No.  8),  provide  for  the  sale  of  surveyed  lands  in 
California,  Oregon,  Nevada,  and  in  Washington  Territory  not  yet  pro- 
claimed and  offered  at  public  sale,  valuable  chiefly  for  timber  and  stone, 
unfit  for  cultivation,  and  consequently  for  disposal  under  the  pre-emption 
and  homestead  laws.  When  a  party  applies  to  purchase  a  tract  there- 
under, the  Register  and  Receiver  will  require  him  to  make  affidavit  that  he 
is  a  citizen  of  thfe  United  States  by  birth  or  naturalization,  or  that  he  has 
declared, his  intention  to  become  a  citizen  under  the  naturalization  laws. 
If  native  born,  parol  evidence  of  that  fact  will  be  received.  If  not 
native  born,  record  evidence  of  the  prescribed  qualification  must  be  fur- 
nished. In  connection  therewith,  he  will  be  required  to  make  the  sworn 
statement  in  duplicate,  according  to  the  attached  form,  No.  4-537,  as 
provided  for  in*  the  second  section  of  the  act.  One  of  the  duplicate 
statements  filed  in  each  is  by  the  act  required  to  be  transmitted  to  this 
office,  and  the  Registers  and  Receivers  will  accordingly  send  up  with 
their  monthly  returns  the  duplicate  statements  to  be  transmitted  for  the 
month. 

The  evidence  in  regard  to  the  publication  of  notice  required  to  be  fur- 
nished, in  the  third  section  of  the  act,  must  consist  of  the  affidavit  of  the 
publisher  or  other  person  having  charge  of  the  newspaper  in  which  the 
notice  is  published,  with  a  copy  of  the  notice  attached  thereto,  setting 
forth  the  nature  of  his  connection  with  the  paper,  and  that  the  notice 
was  duly  published  for  the  prescribed  period.  The  evidence  required  in 
the  same  section  with  regard  to  the  non -mineral  character  of  the  land, 
and  its  unoccupied  and  unimproved  condition,  must  consist  of  the  testi- 
mony of  at  least  two  disinterested  witnesses,  to  the  effect  that  they  know 
the  facts  to  which  they  testify,  from  personal  inspection  of  the  land  and 
of  each  of  its  smallest  legal  subdivisions,  as  per  form  attached,  No. 
4-371.  This  testimony  may  be  taken  before  the  Register  or  Receiver,  or 
any  officer  using  an  official  seal  and  authorized  .to  administer  oaths  in  the 
land  district  in  which  the  land  lies.  Upon  such  proof  being  produced, 
if  no  adverse  claim  shall  have  been  filed,  the  entry  applied  for  may  be 
allowed  in  pursuance  of  the  provisions  of  the  act.  The  Receiver  will 
issue  his  receipt  for  the  purchase  money,  and  the  Register  his  certificate 
of  purchase,  numbering  the  entry  in  the  regular  cash  series.  (Forms  of 
application,  receipt,  and  certificate  are  attached,  Nos.  4-001,  4-131,  and 
4-189.)  The  Register  and  Receiver  will  enter  the  sale  on  their  books, 
and  make  the  usual  returns  therefor  to  this  office,  noting  on  the  monthly 
abstracts,  opposite  the  entry,  and  on  the  entry  papers,  a  reference  to  the 
act  of  Congress  under  which  allowed.  They  will  forward  all  the  papers 
in  the  case  with  their  returns  to  this  office,  except  the  retained  duplicate 
statement  filed  under  the  second  section  of  the  act,  to  which  the  register 
will  give  the  same  number  with  the  other  papers  for  the  entry,  and  retain 
it  on  the  appropriate  file  with  the  formal  application  in  hif  office. 

The  Register  and  Receiver  will  be  entitled  to  a  fee  of  fiwt  dollars  each 
for  allowing  an  entry  under  said  act,  and  jointly  at  the  rate  of  twenty- 
two  cents  and  a  half  per  hundred  words  for  testimony  reduced  by  them 
to  writing  for  claimants,  which  will  be  accounted  for  as  other  fees. 

If,  at  the  expiration  of  the  sixty  days'  notice  provided  for  in  the  third 
section  of  the  act,  an  adverse  claim  should  be  found  to  exist  calling  for 
an  investigation,  the  Register  and  Receiver  will  allow  the  parties  a  hearing 
according  to  the  Rules  of  Practice. 
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In  case  of  an  association  of  persons  making  application  for  such  an  en- 
try, each  of  the  persons  must  prove  the  requisite  qualifications,  and  their 
names  must  appear  in  and  be  subscribed  to  the  sworn  statement,  as  in  case 
of  an  individual  person.  They  must  also  uiiite  in  the  regular  application 
for  entry,  which  will  be  made  in  their  joint  names  as  in  other  cases  of 
joint  cash  entry.  The  forms  prescribed  for  cases  of  applications  by  indi- 
vidual persons  may  be  adapted  for  use  in  applications  of  this  class. 

REPAYMENTS.     [SEE  TITLE  XIV.] 

The  recent  act  of  Congress,  approved  June  i6,  1880  (copy  attached. 
No.  17),  being  additional  to  the  provisions  of  sections  2^62  and  2363 
Revised  Statutes  United  States  (also  attached.  No.  i\  provides  in  its  first 
section  for  the  repayment  "to  innocent  parties*'  of  tne  fees,  commissions, 
etc. ,  paid  by  them  on  fraudulent  and  void  additional  soldier's  and  sailor's 
homestead  entries  which  have  been  canceled. 

Applications  for  repayment  under  this  section  must  be  accompanied  by 
the  duplicate  receipt,  or  evidence  of  the  loss  of  the  same,  and  by  a  con- 
cise statement  under  oath  setting  forth  all  the  facts  and  circumstances 
connected  with  the  procurement  and  use  of  the  fraudulent  papers  upon 
which  the  canceled  entries  were  based,  together  with  such  documentary 
or  other  proof  as  may  tend  to  establish  the  innocence  of  the  parties  rela- 
tive thereto. 

Repayment  of  fees,  commissions,  and  excesses  under  section  i  can  be 
made  only  to  the  party  who  paid  the  same.  A  conveyance  of  the  land 
in  these  cases  will  not  be  deemed  to  carry  with  it  the  right  to  repayment. 

The  j'^r<7«</ section  of  the  act  provides,  ist,  for  the  repayment  of  pur- 
chase money,  and  of  fees,  commissions,  and  excess  payments,  where  en- 
tries of  public  lands  are  canceled  for  conflict,  **or  where,  from  any  cause, 
the  entry  has  been  erroneously  allowed  and  cannot  be  confirmed;"  and, 
2d,  for  the  repayment  of  the  excess  purchase  money  paid  on  lands  sold  at 
double  minimum  prices  which  are  afterwards  found  to  have  been  salable 
at  $1.25  per  acre. 

LFnder  section  2362  of<he  Revised  Statutes,  repayment  is  authorized 
upon  satisfactory  proof  "that  any  tract  of  land  has  been  erroneously  sold 
by  the  United  States,  so  that  from  any  cause  the  sale  cannot  be  con- 
firmed," while  in  section  2  of  the  act  of  June  16, 1880,  it  is  provided  that 
the  Secretary  of  the  Interior  shall  cause  repayment  to  be  made  "  when, 
from  any  cause,  the  entry  has  been  erroneously  allowed  and  cannot  be 
confirmed." 

Under  the  former  law,  repa)rment  was  not  authorized  when  the  sale  could 
be  confirmed,  but  for  failure  of  compliance  with  legal  requirements  on  the 
part  of  the  person  making  the  same.  The  act  aforesaid  seems  to  change 
the  old  law  in  this,  that  it  authorizes  repayment,  when,  from  any  cause, 
the  entry  has  been  erroneously  allowed  and  cannot  be  confirmed. 

If  the  records  of  the  Land-Office  or  the  proofs  furnished  should  show 
that  the  entry  ought  not  to  be  allowed,  it  would  be  error  to  allow  it.  In 
such  a  case  repayment  would  be  authorized.  But  if  a  tract  of  land  were 
subject  to  entry  and  the  proofs  showed  a  compliance  with  law,  and  the 
entry  should  be  canceled  because  the  proofs  were  false,  it  could  not  be 
held  that  the  entry  was  erroneoasly  allowed,  and  in  such  a  case  repayment 
would  not  be  authorized. 

In  cases  of  application  for  repayment  under  the  second  section,  where 
patent  has  not  been  issued,  the  duplicate  receipt  must  be  surrendered. 
The  applicant  must  also  make  affidavit  that  he  has  not  transferred  or 
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Otherwise  encumbered  the  title  to  the  land,  and  that  said  title  has  not  be- 
come a  matter  of  record.  This  affidavit  may  be  made  before  Either  the 
Register  or  Receiver  of  the  district  land-office,  or  before  a  notary  public 
or  a  justice  of  the  peace,  or  other  officer  authorized  to  administer  oaths. 
When  'made  before  a  notary  public  or  justice  of  the  peace,  a  certificate  of 
official  character  is  required.  If  the  duplicate  receipt  has  been  lost  or  de- 
stroyed, the  party  applying  must  advertise  it,  giving  notice  of  his  inten- 
tion to  apply  for  a  repayment  of  the  purchase  money.  This  advertisement 
must  be  inserted  weekly  for  six  weeks  in  some  newspaper  of  extensive  cir- 
culation in  the  vicinity  of  the  land.  A  copy  of  the  advertisement,  with 
the  affidavit  of  the  publisher  that  it  was  inserted  the  requisite  number  of 
times  attached  thereto,  must  accompany  the  papers  in  the  case.  Where 
the  duplicate  receipt  has  been  lost  or  destroyed,  a  certificate  will  also  be 
required  from  the  proper  recording  officer,  showing  that  the  same  has  not 
become  a  matter  of  record,  and  that  there  is  no  encumbrance  of  the  title 
to  the  land  thereunder.  A  like  certificate  must  be  furnished  when  the 
application  is  made  by  another  than  the  original  purchaser.  Where  a 
patent  has  been  executed  and  delivered,  it  must  be  surrendered.  Where 
the  title  has  become  a  matter  of  record,  and  in  all  cases  where  patent  has 
issued,  a  duly  executed  deed,  relinquishing  to  the  United  States  all  right 
and  claim  to  the  land  under  the  entry  or  patent,  must  accompany  the  ap- 
plication. This  deed  must  be  duly  recorded,  and  a  certificate  must  also 
be  produced  from  the  proper  recording  officer  where  the  land  is  situated, 
showing  that  said  deed  is  so  recorded,  and  that  the  records  of  his  office 
do  not  exhibit  any  other  conveyance  or  encumbrance  of  the  .title  to  the 
land.  Where  a  valid  title  has  been  conveyed  by  the  United  States  to  any 
part  of  the  tract  embraced  in  a  canceled  entry,  a  duly  executed  and  re- 
corded deed,  reconveying  to  the  United  States  the  title  derived  there- 
from, must  accompany  the  application.  The  reconveyance  to  the  United 
States  must  conform  in  every  particular  to  the  laws  of  the  State  relaMve 
to  transfers  of  real  property;  in  the  case  of  a  married  man,  a  release  of 
dower  by  the  wife,  and  in  case  of  executors  or  administrators,  due  proof 
of  authority  to  alienate  the  estate.  Where  application  is  made  by  heirs, 
satisfactory  proof  of  heirship  is  required.  This  must  be  the  best  evidence 
that  can  be  obtained,  and  must  show  that  the  parties  applying  are  the 
heirs  and  the  only  heirs  of  the  deceased.  Where  application  is  made  by 
executors,  a  certificate  of  executorship  from  the  probate  court  must  ac- 
company the  application.  Where  application  is  made  by  administrators, 
the  original,  or  a  certified  copy  of  the  letters  of  administration,  must  be 
furnished. 

Those  persons  are  assignees,  within  the  minutes  of  the  statutes  au- 
thorizing the  repayment  of  purchase  money,  who  purchase  the  land  after 
the  entries  thereof  are  completed  and  take  assignments  of  the  title 
under  such  entries  prior  to  complete  cancellation  thereof,  when  the 
entries  fail  of  confirmation  for  reasons  contemplated  by  the  law.  To 
construe  said  statutes  so  as  to  recognize  the  assignment  or  transfer  of  the 
mere  claim  against  the  United  States  for  repayment  of  purchase  money, 
or  fees  and  commissions,  disconnected  from  a  sale  .  of  the  land  or 
attempted  transfer  of  title  thereto,  would  be  against  the  settled  policy  of 
the  government  and  repugnant  to  section  3477  of  the  Revised  Statutes. 
Where  applications  are  made  by  assignees,  the  applicants  must  show  their 
right  to  repayment  by  furnishing  properly  authenticated  abstracts  of  title, 
or  the  original  deeds  or  instruments  of  assignment,  or  certified  copies 
thereof,  and  also  show  by  affidavits  or  otherwise  that  they  have  not  been 
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indemnified  by  their  grantors  or  assignors  for  the  failure  of  title,  and  that 
title  has  "not  been  perfected  in  them  by  their  grantors  through  other 
sources.  Where  there  has  been  a. conveyance  of  the  land  and  the  origi- 
nal purchaser  applies  for  repayment,  he  must  show  that  he  has  indemnified 
his  assignee  or  perfected  the  title  in  him  through  another  source,  or  pro- 
duce a  full  reconveyance  to  himself  from  the  last  grantee  or  assignee.  In 
the  case  of  applications  for  the  repayment  of  fees,  commissions,  etc.,  on 
canceled  homestead  and  other  entries,  under  the  second  section  of  the  act, 
the  duplicate  receipt  must  be  surrendered  with  a  relinquishment  of  all 
right,  title,  and  claim  in  and  to  the  land  described  in  the  receipt  indorsed 
thereon,  attested  by  two  witnesses,  and  acknowledged  before  the  Register 
and  Receiver  or  before  any  officer  authorized  to  take  acknowledgments. 
If  the  duplicate  receipt  has  been  lost  or  destroyed  an  affidavit  stating  the 
fact  must  be  furnished,  together  with  a  relinquishment  of  the  character 
indicated.  The  applicant  must  make  affidavit  that  he  has  not  made 
another  entry  with  the  credit  of  the  fee  and  commission  paid  by  him  on 
the  canceled  entry. 

In  the  case  of  applications  for  the  repayment  of  double  minimum 
excesses,  the  duplicate  receipt  must  be  surrendered.  If  lost  or  destroyed, 
an  affidavit  stating  the  facts  must  accompany  the  application. 

All  applications  for  repayment  under  the  above  provisions  must  be 
made  in  writing  and  be  signed  by  the  party  applying,  and  must  describe 
the  tract  or  otherwise  designate  the  entry  with  certainty.  They  should 
be  transmitted  with  all  the  papers  in  the  case  through  the  Register  and 
Receiver  of  the  proper  district  land  office,  who  will  make  due  report 
thereon. 

PRESENTATION   OF   APPEALS.       [SEE  TITLE   I.] 

Any  person  making  application  to  file  upon  or  enter  a  tract  of  public 
lan^,  having  complied  with  the  law  and  regulations  touching  the  presen- 
tation of  such  applications,  and  feeling  aggrieved  by  the  refusal  of  the 
Register  and  Receiver  to  recognize  his  claim,  or  by  any  order,  direction, 
or  condition  affecting  the  same,  may  appeal  from  the  action  of  those  offi- 
cers to  the^  Commissioner  of  the  General  Land  Office,  who  is  by  law 
invested  with  the  supervision  and  control  of  all  matters  relating  to  the 
disposal  of  the  public  lands,  subject  to  the  direction  of  -the  Secretary  of 
the  Interior.     (Revised  Statutes,  section  453  and  2478.) 

For  the  purpose  of  enabling  such  appeal  to  be  taken  and  perfected,  the 
Register  and  Receiver  will  indorse  upon  the  written  application  the  date 
when  presented  and  their  reasons  for  refusing  it,  promptly  advising  the 
party  in  interest  of  the.  facts,  and  note  upon  their  records  a  memorandum 
of  the  transaction.  The  party  aggrieved  will  then  be  allowed  thirty  days 
from  the  receipt  of  notice  of  such  action  within  which  to  file  his  appeal 
to  the  Commissioner. 

The  appeal  must  be  in  writing,  definitely  setting  forth  in  clear  and  con- 
cise terms  the  specific  points  of  exception  to  the  decision  appealed  from, 
and  the  reason  or  feasons  upon  which  such  exceptions  are  based. 

Of  the  sufficiency  of  such  appeal  this  office  will  be  the  judge,  and  will 
dismiss  from  further  notice  any  case  wherein  the  appeal  is  based  upon 
frivolous  grounds,  or  where  the  proper  formalities  and  grounds  are  want- 
ing, unless,  in  the  record  itself,  either  of  the  case  or  upon  the  books  of 
this  office,  some  sufficient  cause  shall  be  found  for  further  consideration 
under  the  general  power  of  supervision  vested  in  the  Commissioner  by 
law. 
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Upon  objection  to  the  finding  of  this  office  regarding  an  appeal,  the 
matter  will*  be  reported  to  the  Hon.  Secretary  of  the  Interior  for  his  direc- 
tion therein. 

The  appeal  must  in  all  cases  be  filed  with  the  district  officers,  to  be 
forwarded  by  them  with  a  full  report  of  the  case  to  this  office. 

This  report  should  recite  the  proceedings  had,  to  wit :  The  application 
and  rejection,  with  the  reasons  therefor,  and  also  the  status  of  the  tract 
involved,  as  shown  by  the  records  of  'the  office,  together  with  a  reference 
to  all  entries,  filings,  annotations,  memoranda,  and  correspondence  shown 
by  such  record  relating  thereto,  so  as  to  direct  the  attention  of  the  Com- 
missioner to  all  the  material  facts  and  issues  necessary  to  a  proper  deter- 
mination of  the  questions  presented. 

No  appeal  from  the  decision  of  the  Register  and  Receiver  will  be  received 
at  the  General  Land  Office  unless  forwarded  through  the  local  officers  in 
the  manner  herein  prescribed. 

The  report  should  be  forwarded  at  once  upon  the  filing  of  the  appeal, 
except  in  contested  cases  after  regular  hearing,  when,  unless  all  parties  re- 
quest its  earlier  transmission,  it  should  not  be  made  until  the  expiration 
of  the  thirty  days  included  in  the  notice,  in  order  that  all  parties  may 
have  full  opportunity  to  examine  the  record  and  prepare  their  argument 
upon  the  questions  at  issue.  All  documents  once  received  must  be  kept 
on  file  with  the  cases,  and  no  papers  will  be  allowed  under  any  circum- 
stances to  be  removed  from  such  files  or  taken  from  the  custody  of  the 
Register  and  Receiver;  but  access  to  the  same  under  proper  rules,  so  as 
not  to  interfere  with  necessary  public  business,  should  be  permitted  to 
the  parties  in  interest,  under  the  supervision  of  those  officers. 

Upon  any  question  relating  to  the  disposal  of  the  public  lands,  appeal 
from  the  decision  of  the  Commissioner  of  the  General  Land  Office  will 
lie  to  the  Secretary  of  the  Interior  (Revised  Statutes,  sections  441,  2273), 
except  in  cases  of  interlocutory  orders  and  decisions  and  orders  for  hear- 
ing, or  other  matters  resting  in  the  sound  discretion  of  the  Commissioner. 
Such  latter  cases  constitute  matters  of  exception,  which  should  be  noted, 
and  they  will  be  considered  by  the  Secretary  on  review. 

The  appeal  is  required  to  be  made  in  writing,  fairly  and  specifically 
stating  the  points  of  exception  to  the  decision  appealed  from,  and  must 
be  filed  either  with  the  Register  and  Receiver  for  transmission,  or  with 
the  Commissioner,  within  sixty  days  from  receipt,  by  the  party  or  his 
attorney,  of  the  notice  of  the  decision. 

After  appeal  is  filed,  the  fact  of  its  receipt  and  pendency  will  be  prompt- 
ly communicated  to  the  district  office  and  to  the  parties,  and  thirty  days 
from  service  of  such  notice  will  be  allowed  for  the  filing  of  argument  on 
the  points  involved  in  the  controversy.  At  the  expiration  of  the  time 
prescribed,  the  papers  and  record  will  be  forwarded  to  the  Secretary  of 
the  Interior.  All  argumehts  shall  be  filed  with  the  Commissioner  within 
the  time  specified  in  the  notice,  in  order  that  they  may  be  referred  to  and 
considered  in  transmitting  the  case  to  the  Secretary,  if  deemed  expedient 
by  the  Commissioner.  Examination  of  cases  on  appeal  to  the  Secretary 
will  be  facilitated  by  filing  in  printed  form  such  argument  as  it  is  desired 
to  have  considered. 

Decisions  of  the  Commissioner  not  appealed  from  within  the  period 
prescribed  become  final,  and  the  case  will  be  regularly  closed.  (Revised 
Statutes,  section  2273.) 

The  decision  of  the  Secretary  is  necessarily  final,  so  far  as  respects  the 
action  of  the  Executive. 
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REGISTERS   AND   RECEIVERS    [SEE   TITLE   XVI.]. 

It  is  the  duty  of  the  Registers  and  Receivers  to  be  iri  attendance  at 
their  offices,  and  give  proper  facilities  and  information  to  persons  apply- 
ing for  lands. 

Within  three  days  from  the  close  of  each  month  they  are  required  to 
make  out  and  transmit  to  the  General  Land-Office  a  statement  of  the 
business  of  their  respective  offices  for  the  preceding  month. 

These  reports  are  in  the  form  of  abstracts  of  pre-emption  declarations 
and  of  soldier's  declarations  filed,  abstracts  of  lands  sold,  abstracts  of 
homesteads  entered,  abstracts  of  timber  culture  entries  allowed,  abstracts  of 
military  bounty  land  warrants  and  of  agricultural  college  scrip  located, 
accompanied  by  the  certificates  of  purchase.  Receivers*  receipts,  home- 
stead and  timber  culture  applications  and  affidavits,  military  bounty  land 
warrants  and  agricultural  college  scrip  surrendered  as  satisfied,  and  the 
certificates  of  location  thereof.  Names  of  parties  must  be  clearly  and 
legibly  written  in  these  papers  to  correspond  with  the  signature  to  every 
application ;  and  when  spelled  in  two  or  more  ways,  or  illegibly  written 
by  the  person  signing,  the  Register  must  ascertain  by  proper  inquiry  the 
correct  orthography  and  certify  to  the  same  upon  the  margin  of  the  cer- 
tificate. 

The  abstracts,  after  being  carefully  examined  by  the  Register  and 
Receiver,  are  to  be  certified  by  them  as  correct  and  as  in  conformity  with 
the  papers  in  the  entries  or  locations  embraced  therein  and.  with  their 
records,  which  papers,  abstracts,  and  records  must  agree  with  each  other. 

The  Receiver  is  required  also  to  render  promptly  a  menthly  account  of 
all  moneys  received^  showing  the  balance  due  the  government  at  the  close 
of  each  month. 

At  the  end  of  every  quarter  he  must  also  transmit  a  quarterly  account 
as  Receiver ;  upon  the  several  accounts  an  adjustment*  is  here  made,  and 
submitted  to  the  Treasury  Department  for  final  settlement. 

He  must  also  render  a  quarterly  disbursing  account  of  all  moneys 
expended. 

He  is  required  to  deposit  the  moneys  received  by  him  at.  some  depos- 
itory designated  by  the  Secretary  of  the  Treasury,  when  the  amount  on 
hand  shall  have  reached  the  sum  of  one  thousand  dollars;  and  in  no  case 
is  he. authorized,  without  special  instructions,  to  hold  a  larger  amount  in 
his  hands. 

Registers  and  Receivers  of  the  land  offices  are  not  authorized  by  law 
to  make  any  charges  for  their  services  in  accepting  or  entering  pre- 
emption or  homestead  claims,  other  than  such  as  are  herein  set  forth. 
By  section  2242  of  the  Revised  Statutes  it  is,  among  other  things,  pro- 
vided that  upon  satisfactory  proof  that  either  of  said  officers  has  charged 
or  received  fees  or  other  rewards  not  authorized  by  law,  he  shall  forth- 
with be  removed  from  office.  To  them,  their  official  clerks  and  employes, 
and  to  those  intimately  and  confidentially  related  to  them,  or  their  offi- 
cial clerks  and  employes,  it  is  forbidden  to  make  entries  of  public  lands 
at  the  district  offices  with  which  they  are  respectively  connected. 

Laws  and  instructions  relating  to  mining  claims  form  the  subject  of  a 
separate  circular. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land- Office. 
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No.  I. 
[Extracts  from  the  Revised  Statutes.] 

No.  2. 

An  Act  to  amend  section  twenty-two  hundred  and  ninety-one  of  the 
Revised  Statutes  of  the  United  States,  in  relation  to  proof  required  in 
homestead  entries.     Approved  March  3,  1877. 

No.  3. 

An  Act  for  the  relief  of  settlers  on  the  public  lands  under  the  pre-emp- 
tion laws.     Approved  May  27,  1878. 

No.  4. 

An  Act  to  amend  an  act  entitled  "An  act  to  encourage  the  growth  of 
timber  on  the  western  prairies."     Approved  June  14,  1878. 

No.  5. 
An  Act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and 
Territories.     Approved  March  3,  1877. 

No.  6. 

An  Act  providing  for  the  sale  of  saline  lands.  Approved  January  12, 
1877. 

»  No.  7. 

An  Act  respecting  the  limits  of  reservations  for  town-sites  upon  the 
public  domain.     Approved  March  3,  1877. 

No.  8. 

An  Act  for  the  sale  of  timber  lands  in  the  States  of  California,  Oregon, 
Nevada,  and  in  Washington  Territory.     Approved  June  3,  1878. 

No.  9. 

An  Act  making  appropriations  to  supply  deficiencies  in  the  appropria- 
tions for  fiscal  years  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
five,  and  prior  years,  and  for  other  purposes.  [Section  15,  Indian  Home- 
steads.]    Approved  March  3,  1875. 

No.  10. 

An  Act  defining  the  manner  in  which  certain  land-scrip  may  be  assigned 
and  located  or  applied  by  actual  settlers,  and  providing  for  the  issue  of 
patents  in  the  name  of  the  locator  or  his  legal  representatives.  Approved 
January  28,  1879. 

No.  II. 

An  Act  to  grant  additional  rights  to  homestead  settlers  on  public  lands 
within  railroad  limits.     Approved  March  3,  1879. 

No.  12. 

An  Act  to  grant  additional  rights  to  homestead  settlers  on  public  lands 
within  railroad  limits  in  the  States  of  Missouri  and  Arkansas.  Approved 
July  I,  1879. 
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No.  13. 

An  Act  to  provide  additional  regulations  for  homestead  and  pre-emp- 
tion entries  of  public  lands.     Approved  March  3,  1879. 

No.  14. 

An  Act  for  the  relief  of  settlers  on  public  lands.  Approved  May  14, 
1880. 

No.  15. 

An  Act  to  provide  for  issuing  patents  for  public  lands  claimed  under 
the  pre-emption  and  homestead  laws,  in  cases  where  the  claimants  have 
become  insane.     Approved  June  8,  1880. 

No.  16. 

An  Act  relating  to  the  public  lands  of  the  United  States.  Approved 
June  15,  1880. 

No.  17. 

An  Act  for  the  relief  of  certain  settlers  on  the  public  lands,  and  to  pro- 
vide for  the  repayment  of  certain  fees,  purchase  money,  and  commissions 
paid  on  void  entries  of  public  lands.     Approved  June  16,  1880. 

[For  copies  of  the  above  acts  see  Part  I,  subdivision  III. — Ed.] 

[No.  4-001.] 

CASH  APPi^ICATION. 

No. .  Land  Office  at -, 

i^DaU) ,  18—. 

I, ,  of county, do  hereby  apply  to  purchase  the of  sec- 
tion   ,  in  township  ,  of  range  ,  containing  acres,  according  to  the 

returns  of  the  surveyor-general,  for  which  I  have  agreed  with  the  Register  to  give  at 
the  rate  of per  acre.  — ; . 

I, ,  Register  of  the  Land  Office  at ,  do  hereby  certify  that  the  lot 

above  described  contains acres,  as  mentioned  above,  and  that  the  price  agreed  upon 

is per  acre.  ,  Register. 

[No.  4-151-] 

CASH  RECEIPT. 

No. .  Receiver's  Office  at , 

i^Date) ,  18—. 

Received  from ,  of county, ,  the  sum  of dollars  and 


cents ;  being  in  full  for  the quarter  of  section  No. ,  in  township  No. -,  of 

range  No. ,  containing acres  and hundredths,  at  % per  acre. 

% .  ,  Receiver. 

[No.  4-189.] 

CASH  CERTIFICATE. 

No. .  Land  Office  at , 

{Date) ,  18—. 

It  is  hereby  certified  that,  in  pursuance  of  law, ,  of county.  State  of 

,  on  this  day  purchased  01  the  Register  of  this  office  the  lot  or of  section  No. 

,  in  township  No. ,  of  range  No. containing  acres,  at  the  rate  of 

dollars  and  cents  per  acre,  amounting  to  dollars  and cents,  for 


which  the  said ha —  made  payment  in  full  as  required  by  law. 

Now^  therefore^  be  it  knoTvn,  that  on  presentation  of  this  certificate  to  the  Commis- 
sioner of  the  General  Land  Office,  the  said shall  be  entitled  to  receive  a 

patent  for  the  lot  above  described.  ,  Register, 
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[No.  4-536.] 
PRE-EMPTION  DECLARATORY  STATEMENT. 

receipt  and  certificate. 

Land  Office  at , 


[Daff) ,  18—. 

Mr. has  this  <iay  paid dollars,  the  Register's  and  Receiver's  fees, 

to  file  a  declaratory  statement,  the  receipt  whereof  is  hereby  acknowledged. 

— ,  Receiver. 

No. . 

Mr. ,  having  paid  the  fees,  has  this  day  filed  in  this  office  his  declara- 
tory statement,  No. ,  for of  section  ,  in  township  ,  of  range , 

containing acres,  settled  upon ,  18 — ,  being offered. 

'       Register. 

[No.  4-535.] 
PRE-EMPTION  DECLARATORY  STATEMENT  FOR  OFFERED  LANDS. 

I, ,  of ,  being  ,  have,  on  the day  of ,  A.  D.  18 — , 

settled  and  improved  the  quarter  of  section  No. ,  in  township  No. ,  of 

range  No. ,  in  the  district  of  lands  subject  to  sale  at  the  land-office  at ,  and 

containing acres,  which  land  has  not  yet  been  offered  at  public  sale,  and  thus  ren- 
dered subject  to  private  entry ;  and  I  do  hereby  declare  my  intention  to  claim  the  said 
tract  of  land  as  a  pre-emption  right  under  section  2259  of  the  Revised  Statutes  of  the 
United  States. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 


In  presence  of -. 

[No.  4-534.] 
PRE-EMPTION  DECLARATORY  STATEMENT  FOR  UNOFFERED  LANDS. 

I, ,  of ,  being ,  have,  since  the  1st  day  of ,  A.  D.  18 — , 

settled  and  improved  the quarter  of  section  No. ,  in  township  No. ,  of 

range  No. ,  in  the  district  of  lands  subject  to  sale  at  the  land-office  at ,  and  con- 
taining   acres,  which  land  had  been  rendered  subject  to  private  entry  prior  to  my  set- 
tlement thereon^  and  I  do  hereby  declare  my  intention  to  claim  the  said  tract  of  land 
as  a  pre-emption  right,  under  section  2259  of  the  Revised  Statutes  of  the  United  States. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 

In  presence  of . 


[No.  4-061.] 
AFFIDAVIT  REQUIRED  OF  PRE-EMPTION  CLAIMANT. 

I, ,  claiming  the  right  of  pr^-emption,  under  section  2259  of  the  Re- 
vised Statutes  of  the  United  States,  to  the of  section  No. ,  of  township  No. , 

of  range  No. ,  subject  to  sale  at ,  do  solemnly that  I  have  never  had  the 

benefit  of  any  right  of  pre-emption  under  said  section ;  that  I  am  not  the  owner  of  320 
acres  of  land  in  any  State  or  Territory  of  the  United  States,  nor  have  I  settled  upon  and 
improved  said  land  to  sell  the  same  on  speculation,  but  in  good  ^th  to  appropriate  it  to 
my  own  exclusive  use  or  benefit ;  and  that  I  have  not,  directly  or  indirectly,  made  any 
agreement  or  contract,  in  any  way  or  manner,  with  any  person  or  p)ersons  whomsoever,  by 
which  the  title  which  I  may  acquire  from  the  Government  of  the  United  States  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  except  myself. 

I, ,  of  the  Land-Office  at ,  do  hereby  certify  that  the  above  affidavit 

was  subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 

[No.  4-375.] 
PREEMPTION  PROOF. 

testimony  of  claimant. 
•,  being  called  as  a  witness  in own  behalf  in  support  of      '     pre- 


emption claim  to  the ,  testifies  as  follows : 
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Ques.  I.  What  is  your  Baxne  ?  (Be  careful  to  give  it  in  full,  correctly  spelled,  in  order 
that  it  may  be  here  written  exactly  as  you  wish  it  written  in  the  patent  which  you  desire 
to  obtain.) 

Ans. . 

Ques.  2.  What  is  your  age  ? 

Ans. . 

Ques.  3.  Are  you  the  head  of  a  family,  or  a  single  person ;  and,  if  the  head  of  a 
family,  of  whom  does  your  family  consist  ?  • 

Ans. . 

Ques.  4.  Are  you  a  native-bom  citizen  of  the  United  States?  If  not,  have  you  declared 
your  intention  to  become  a  citizen,  and  have  you  obtained  a  certificate  of  naturalization  ?* 

Ans. . 

Ques.  5.  Is  the  land  embraced  in  your  pre-emption  c^im,  above  described,  included 
within  the  limits  of  an  incorporated  town ;  or  has  it  been  selected  as  the  site  of  a  city  or 
town,  and  actually  settled  and  occupied  for  purposes  of  trade  and  business? 

Ans. . 

Ques.  6.  Are  there  any  indications  of  coal,  salines,  or  minerals  of  any  kind  on  this 
land  ?  (If  so,  state  what  they  are,  and  whether  the  springs  or  mineral  deposits  are 
valuable.) 

Ans.  . 

Ques.  7.  Is  the  land  more  valuable  for  agricultural  than  mineral  purposes? 

Ans.  . 

Ques.  8.  What  is  your  post-office  address? 

Ans.  . 

Ques.  9.  Are  you  the  owner  of  320  acres  of  land  in  any  State  or  Territory? 

Ans.  . 

Ques.  10.  Have  you  left  or  abandoned  a  residence  on  land  of  your  own  in  this 

to  reside  upon  the  land  above  described  ? 

Ans.  . 

Ques.  II.  Have  you  ever  filed  a  pre-emption  declaratory  statement  for  other  land  than 
that  above  described  ?  (If  so,  give,  as  nearly  as  you  can,  the  date  thereof  and  descrip- 
tion of  the  land.) 

Ans.  -. 

Ques.  12.  Have  you  heretofore  made  a  pre-emption  entry  ? 

Ans.  . 

Ques.  13.  Have  you  settled  upon  and  improved  the  land  for  which  you  now  apply,  to 
sell  the  same  on  speculation  ? 

Ans.  . 

Ques.  14.  Have  you  given  any  mortgage  on  this  land,  and  have  you  made  any  agree- 
ment to  sell  the  same  ? 

Ans.  . 

Ques.  15.  When  did  you  make  settlement  on  the  land,  and  what  constituted  your  first 
act  of  settlement  ? 

Ans.  . 

Ques.  16.  What  improvements,  if  any,  were  on  the  land  at  date  of  your  settlement  ? 
(If  any,  state  who  owned  them,  and  whether  they  now  belong  to  you.) 

Ans.  . 

Ques.  17.  What  improvements  have  you  made  on  this  land  subsequent  to  your  first 
act  of  settlement  ?  (Describe  them,  and  state  the  total  value  of  the  improvements 
owned  by  you  thereon.) 

Ans.  . 

Ques.  18.  When  did  you  first  establish  your  residence  upon  the  land  ? 

Ans.  . 

Ques.  19.  Have  you  resided  upon  the  land  ever  since? 

Ans.  . 

Ques.  20.  What  use  have  you  made  of  the  land  ? 

Ans.  . 

Ques.  21.  How  much  of  the  land,  if  any,  has  been  broken  and^cultivated  since  your 
settlement. 

Ans.  . 

I  HEREBY  CERTIFY  that  each  question  and  answer  in  the  foregoing  testimony  was 

*In  case  the  party  has  been  naturalized,^  or  has  only  declared  his  intention  to  become  a  dtlsen,  a  certi- 
fied copy  of  his  certificate  of  aaturalization  or  dedaratioa  of  intention,  at  tbe  case  may  be,  must  be 
fiiraishea. 


^ 
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read  to  the  claimant  before signed name  thereto,  and  that  the  same  was  sub- 
scribed and  sworn  to  before  me  this day  of ,  i8 — . , 

NoTB. — The  officer  before  whom  the  testimony  is  taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state  to  him  that  it  is  the  purpose  of  the  Government,  if  it 
be  ascertained  that  he  testifies  falsely,  to  prosecute  him  to  the  full  extent  of  the  law : 

"  TnxH  LXX.—CRIMES.—Ch.  4. 

"  Sbc.  5393-«  Every  person  who,  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  person, 
in  any  case  in  whidi  a  law  of  the  United  States  authorizes  an  oath  to  be  administered,  that  he  will  testiiy,, 
depose,  or  certify  truly,  or  that  any  written  testimony,  declaration^  deposition,  or  certificate  by  him  sub-' 
scribed  is  true,  willfiifly  and  contrary  to  such  oath  states  or  subscnbes  any  material  matter  whu:h  he  does 
not  believe  to  oe  true,  is  guilty  of  penury,  and  shall  be  punished  by  a  fine  of  not  more  than  two  thousand 
dollars,  and  by  imprisonment,  at  hard  labor,  not  more  than  five  years,  and  shall,  moreover,  thereafter^  be 
incapable  of  giving  testimony  in  any  court  of  the  United  States  until  such  time  as  the  judgment  against 
him  is  reversed."    [See  sec.  1750.] 

[No.  4-3f4.] 
(The  testimony  of  two  witnesses,  in  this  form,  taken  separatelyp  required  in  each  case,) 

PRE-EMPTION  PROOF. 

TESTIMONY  OF  WITNESS. 

-,  being  called  as  a  witness  in  support  of  the  pre-emption  claim  of 


to  the ,  testifies  as  follows. 


Ques.  I.  What  is  your  post-ofBce  address?  ^ 

Ans. . 

Qaes.  2.  What  is  your  occupation  ?  . 

Ans. . 

Ques.  3.  Are  you  well  acquainted  with ,  the  claimant  in  this  case,  and 

how  long  have  you  known ? 

Ans. , 

Ques.  4.  How  old  do  you  know  or  believe  claimant  to  be  ? 

Ans. . 

Ques.  5.  Is  claimant  the  head  of  a  family,  or  a  single  person;  and,  if  the  head  of  a 
family,  of  whom  did  the  family  consist  ? 

Ans. . 

Ques.  6.  Is  claimant  a  native-bom  citizen  of  the  United  States?  (If  not,  state,  if  you 
can,  what  steps has  taken  to  be  naturalized.) 

Ans. . 

Ques.  7.  Are  you  acquainted  with  the  land  above  described  ? 

Ans. . 

Ques.  8.  Do  you  live  in  the  vicinity  of  the  land  ? 

Ans. . 

Ques.  9.  Is  this  land  within  the  limits  of  an  incorporated  town,  or  has  it  been  selected 
as  the  site  of  a  city  or  town,  and  actually  settled  and  occupied  for  purposes  of  trade  and 
business  ? 

Ans. , 

Ques.  10.  Are  there  any  indications  of  coal,  salines,  or  minerals  of  any  kind  on  this 
land  ?  If  so,  state  what  they  are,  and  whether  the  springs  or  mineral  deposits  are  valu- 
able. 

Ans, . 

Ques.  II.  Is  the  land  more  valuable  for  agricultural  than  mineral  purposes? 

Ans. . 

Ques.  12.  Is  the  claimant  the  owner  of  320  acres  of  land  in  any  State  or  Territory? 
(State  your  knowledge  in  this  regard.) 

Ans.  . 

Ques.  13.  Has  the  claimant  left  or  abandoned  a  residence  on  land  of own  in  this 

to  reside  upon  the  land  above  described?      (State  your  knowledge  in  this  regard.) 

Ans.  . 

Ques.  14.  Has  the  claimant  ever  filed  a  pre-emption  declaratory  statement  for  other 

land  than  that  above  described,  or  has heretofore  made  a  pre-emption  entry  ?  (State 

your  knowledge  in  this  regard.) 

Ans.  — — . 

Qu^.  15.  Do  you  know  whether  the  claimant  has  given  any  mortgage  on  this  land,  or 
made  any  agreement  to  sell  the  same  ?     (State  your  Imowledge  in  this  regard.) 

Ans.  . 

Ques.  16.  When  did  claimant  first  make  settlement  on  the  land,  and  what  constituted 
his  first  act  of  settlement? 
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Ans.  . 


Ques.  17.  What  improvements  does  the  claimant  possess  on  the  land,  and  what  is  the 
value  of  the  same  ? 

Ans. . 

Ques.  18.  When  did  claimant  first  establish  a  residence  upon  the  land  ? 

Ans.  . 

Ques.  19.  Has  claimant  resided  upon  the  land  continaously  ever  since  ? 

Ans.  . 

Ques.  20.  For  what  purpose  has  the  land  been  used  by  claimant  ? 

Ans. . 

Ques.  21.    How  much  of  the  said  land,  if  any,  has  been  broken  and  cultivated  since 
the  claimant  made  settlement^thereon  ? 
■  Ans.  . 

Ques.  22.  Is  it  your  belief  that has  acted  in  good  faith  in  the  settle- 
ment and  improvement  of  the  said  land 'under  the  pre-emption  laws?  Have  you  any 
knowledge  to  the  contrary  ? 

Ans. . 

Ques.  23.  Are  you  interested  in  this  claim  ? 

Ans. .  . 


I  HEREBY  CERTIFY  that  Witness  is  a  person  of  respectability;  that  each  question  and 
answer  in  the  foregoing  testimony  was  read  to before signed name  there- 
to, and  that  the  same  was  subscribed  and  sworn  to  before  me  this day  of ,  18 — . 


NoTB.-~The  officer  before  whom  the  testimony  U  taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state  to  him  that  it  is  the  purpose  of  the  Government,  if  it 
be  ascertained  that  he  testifies  falsely,  to  prosecute  him  to  the  full  extent  of  the  law : 

"  TXTI.K  LXX.— CRIMCS.>-Ch.  4- 

"  Sbc.  5392.  Every  person  who,  bavins  taken  an  oath  before  a  competent  tribunal,  officer,  or  penoa, 
in  any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be  administered,  that  he  will  testify, 
declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposition,  or  certificate  by 
him  subscribed  is  true,  wilfully  and  contrary  to  such  oath  states  or  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more  than  two 
thousand  dollars,  and  by  imprisonment,  at  hard  labor,  nor  more  than  five  years,  and  shall,  moreover, 
thereafter,  be  incapable  of  giving  testimony  in  any  court  of  the  United  States  until  such  time  as  the  judg- 
ment against  him  is  reversed."    [See  sec.  1750.] 

[No.  4-007.] 
HOMESTEAD. 

Land  Office  at , 


Application  No. .  {Dau) ,  18 — . 

I, ,  of ,  do  hereby  apply  to  enter,  under  section  2289  of  the  Re- 
vised Statutes  of  the  United  States,  the of  section ,  in  township ,  of  range 

,  containing acres.  — i . 


Land  Office  at 


[Date) ,  18—. 

I^ ,  Register  of  the  Land  Office,  do  hereby  certify  that  the  above  appli- 
cation is  for  surveyed  lands  of  the  class  which  the  applicant  is  legally  entitled  to  enter 
under  section  22S9  of  the  Revised  Statutes  of  the  United  States,  and  that  there  is  no 
prior  valid  adverse  right  to  the  same.  ,  Register, 

[No.  4-063.] 
HOMESTEAD. 


AFFIDAVIT. 


Land  Office  at 


t 


{^£>ate) ,  18—. 

I, ,  of ,  having  filed  my  application  No. ,  for  an  entry  under 

section  2289  of  the  Revised  Statutes  of  the  United  States,  do  solemnly  swear  that  [here 
state  whether  the  applicant  is  the  head  of  afamify,  or  over  twenty-one  years  of  age ; 
whether  a  citizen  of  the  United  States,  or  has  filed  his  declaration  of  intention  of  becoming 
such;  or,  if  under  twenty-one  years  of  age,  that  he  has  served  not  less  than  fourteen 
days  in  the  Army  or  Navy  of  the  United  States  during  actual  roar ;  that  said  application^ 
No. ,  is  made  for  his  or  her  exclusive  benefit ;  and  that  said  entry  is  made  for  the  pur- 
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pose  of  actual  settlement  and  cultivation  y  and  not^  directly  or  indirectly  t  for  the  use  or  bene- 
fit of  any  other  person  or  persons  whomsoever^,  and  that  I  have  not  heretofore  had  the 
benefit  of  said  section  2289.  . 

Sworn  to  and  subscribed  this day  of ,  before 


Register  [or  Receiver'].^ 

[No.  4-1 37. J 
Receiver's  receipt,  No. .  Application  No. 

HOMESTEAD. 

Receiver's  Office, , 


{Date) ,  18—. 

Received  from — — ,  of county, ,  the  sum  of dollars  and 


cents,  being  the  amount  of  fee  and  compensation  of  Register  and  Receiver  for  the  entry 

of of  section ,  in  township ,  of  range  ,  under  section ,  Revised 

Statutes  of  the  United  States. 

,  Receiver, 

$ . 

[No.  4-348.] 
NOTICE  OF  INTENTION  TO  MAKE  FINAL  PROOF. 

Land  Office  ^t , 


(Date) ,  18S-. 

I,  — —             ,  of ,  who  made  homestead  application  No. (or  pre-emp- 
tion declaratory  statement  No. ),  for  the ,  do  hereby  give  notice  of 

my  intention  to  make  final  proof  to  establish  my  claim  to  the  land  above  described,  and 

that  I  expect  to  prove  my  residence  and  cultivation  before  ^—  — — ,  at ,  on 

,  1 88-,  by  two  of  the  Allowing  witnesses: 

,  of. . 

,  of .  ' 

_ ,  of  . 

,  of , 

{Signature  of  Claimant.) 

Land  Office  at , 

{Date) ,  188-. 

Notice  of  the  above  application  will  be  published  in  the ,  printed  at 


which  I  hereby  designate  as  the  newspaper  published  nearest  the  land  described  in  said 
application.  ,  Register. 

NoncB  TO  Claimant. — Give  time  and  place  of  proving  up,  and  name  and  title  of  the  officer  before 
whom  prctof  is  to  be  made ;  also,  give  names  and  post'Office  addresses  of  four  neighbon, /«w  of  whom 
must  appear  as  your  witnesses. 

[No.  4-347] 
NOTICE  FOR  PUBLICATION. 

Land  Office  at , 

-: ,  1 88-. 

Notice  is  hereby  given  that has  filed  notice  of  intention  to  make  final 

proof  before ,  at ,  on ,  1 88-,  on  homestead  application  No. 

(or  pre-emption  declaratory  statement  No. ),  for  the 


He  names  as  witnesses ,  of ,  and ,  of 


-,  Register. 


NoTS.^This  notice  must  also  be  posted  is  a  conspicuous  place  in  the  Land  Office  for  a  period  of  thirty 
days  prior  to  date  of  final  proof. 

[No.  4-347>i.] 
CONSOLIDATED  NOTICE  FOR  PUBLICATION. 

Land  Office  at . 


-,  1 88-. 


Notice  is  hereby  given  that  the  following  named  settlers  have  filed  notice  of  intention 

to  make  final  proof  on  their  respective  claims  before ,  at  ,  on 

— - — ,  188-,  viz : 

19 
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on  homestead  application  No. ,  for  the 


Witnesses : ,  of ,  and ,  of 


-,  on  pre-emption  declaratory  statement  No.  -^— ,  for  the 


Witnesses : ,  of  ,  and ,  of 


-,  Register. 


[No.  4-227.] 
CERTIFICATE  AS  TO  THE  POSTING  OF  NOTICE. 

Land  Office  at 


{^Date) ,  18—. 

I,  — — ,  Register,  do   hereby  certify  that  a    notice,  a  printed    copy  of 

which  is  hereto  attached,  was  by  me  posted  in  a  conspicuous  place  in  my  office  for  a 

period  of  thirty  days,  I  having  first  posted  said  notice  on  the day  of ,  18 — . 

•  ,  Register, 

[No.  4-070.] 
HOMESTEAD  PROOF. 

F1N.\L  AFFIDAVIT    REQUIRED    OF   HOMESTEAD . CLAIMANTS,   SECTION   229I    OF  THERE- 
VISED  STATUTES  OF  THE  UNITED  STATES. 

I, ■    ,  having  made  a  homestead  entry  of  the section,  No. ,  in 

township  No. ,  of  range  No. ,  subject  to  entry  at  ,  under  section  2289  of 

the  Revised  Statutes  of  the  United  States,  do  now  apply  to  perfect  my  claim  thereto  by 
virtue  of  section  2291  of  the  Revised  Statutes  of  the  United  States;  and  for  that  pur- 
pose do  solemnly that  I  am  a  citizen  of  the  United  States ;  that  I  have  made  actual 

settlement  upon  and  have  cultivated  said  land,  having  resided  thereon  since  the 

day  of ,  18 — ,  to  the  present  time;  that  no  part  of  said  land  has  been  alienated  ex- 
cept as  provided  in  section  2288  of  the  Revised  Statutes,  but  that  I  am  the  sole  bona  fide 
owner  as  an  actual  settler ;  that  I  will  bear  true  allegiance  to  the  Government  of  the 
United  States ;  and  further,  that  I  have  not  heretofore  perfected  or  abandoned  an  entry 
made  under  the  homestead  laws  of  the  United  States. 


I, ,  of  the  Land  Oflice  at  ,  do  hereby  certify  that  the  above 

affidavit  was  subscribed  and  sworn  to  before  me  this day  of ,  18 — . 


[No.  4-369-] 
(This  form  will  be  used  both  in  final  homestead  proof  and  commutation  proof.) 

HOMESTEAD  PROOF.— TESTIMONY  OF  CLAIMANT. 

-,  being  called  as  a  witness  in own  behalf  in  support  of  — '-  home- 


stead entry  for ,  testifies  as  follows  : 

Ques.  I.  What  is  your  name,  written  in  full,  and  correctly  spelled;  your  age,  and 
post-office  address  ? 

Ans. . 

Ques.  2.  Are  you  a  native  of  the  United  States,  or  have  you  been  naturalized  ?  (See 
note.) 

Ans. . 

Ques.  3.  When  was  your  house  built  on  the  land,  and  when  did  you  establish  actual 
residence  thereon?  (Describe  said  house  and  other  improvements  which  you  have 
placed  on  the  land,  giving  total  value  thereof.) 

Ans. . 

Ques.  4.  Of  whom  does  your  family  consist,  and  have  you  and  your  family  resided 
continuously  on  the  land  since  first  establishing  residence  thereon  ?  (If  unmarried,  state 
the  fact.) 

Ans. . 

Ques.  5.  For  what  period  or  periods  have  you  been  absent  from  the  homestead  since 
making  settlement,  and  for  what  purpose;  and,  if  temporarily  absent,  did  your  family 
reside  upon  and  cultivate  the  land  during  such  absence  ? 

Ans. . 

Ques.  6.  How  much  of  the  land  have  you  cultivated,  and  for  how  many  seasons  have 
you  raised  crops  thereon  ? 

Ans. .  • 
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Ques.  7.  Are  there  any  indications  of  coal,  salines,  or  minerals  of  any  kind  on  the 
land  ?  (If  so,  describe  what  they  are,  and  state  whether  the  land  is  more  valuable  for 
agricultural  than  for  mineral  purposes.) 

Ans. . 

Ques.  8.  Have  you  ever  made  any  other  homestead  entry  ?  (If  so,  describe  the 
.same.) 

Ans. . 

Ques.  9.  Have  you  sold,  conveyed,  or  mortgaged  any  portion  of  the  land;  and  if  so, 
to  whom,  and  for  what  purpose  ? 

Ans. .  . 

I  hereby  certify  that  the  foregoing  testimony  was  read  to  the  claimant  before  being 
subscribed,  and  was  sworn  to  before  me  this day  of .  18 — . 


NoTB. — If  naturalued,  the  claimant  must  file  a  certified  copy  of  his  certificate  of  naturalization.  In 
a  commuted  homestead  a  forcign-bom  claimant  must  file  a  certified  copy  of  his  declaration  of  inten- 
tion. In  making  proof  the  party  ,must  surrender  his  original  duplicate  receipt  or  file  affidavit  of  its 
loss. 

NoTB. — The  officer  before  whom  the  testimony  is  taken  should  call  the  attention  of  the  witness  to 
the  following  section  of  the  Revised  Statutes,  and  state  to  him  that  it  is  the  purpose  of  the  government, 
if  it  be  ascertained  that  he  testifies  falsely,  to  proscute  him  to  the  full  extent  of  the  law. 

"TiTLB  LXX.— CRIMES.— Ch.  4. 

"  Sbc.  sjga.  Every  penon  who,  havine  taken  an  oath  before  a  competent  tribunal,  officer,  or  per- 
son, in  any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  .be  administered,  that  he 
will  testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  depositipn' 
or  certificate  by  him  subscribed  is  true,  willfully  and  contrary  to  such  oath  states  or  sunscnbea  any 
material  matter  which  he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a 
fine  of  not  not  more  than  two  thousand  dollars,  and  by  imprisonment,  at  hard  labor,  not  more  than 
five  years,  and  shall,  moreover,  thereafter,  be  incapable  of  giving  testimony  in  any  court  of  the  United 
States 'until  such  time  as  the  judgment  against  him  is  reversed.       [See  sec.  1750.] 

[No.  4-370-] 

(The  testimony  of  two  witnesses,  in  this  form,  taken  separately,  required  in  each  case.  This  form  will 
be  used  both  in  nnal  homestead  proof  and  commutation  proof) 

HOMESTEAD  PROOF.— TESTIMONY  OF  WITNESS. 

-,  being  called  as  a  witness  in  support  of  the  homestead  entry  of 


for ,  testifies  as  follows : 


Ques.  I.  What  is  your  occupation,  and  where  is  your  residence  ? 

Ans.  . 

Ques.  2.  Have  you  been  well  acquainted  with ,  the  claimant  in  this 

case,  ever  since  he  made  his  homestead  entry  No. ? 

Ans. . 

Ques.  3.  Was  claimant  qualified  to  make  said  entry?  (State  whether  the  settler  was 
a  citizen  of  the  United  States,  over  the  age  of  twenty-one  years,  or  the  head  of  a  family, 
and  whether  he  ever  made  a  former  homestead  entry.) 

Ans.  . 

Ques.  4,  When  did  claimant  settle  upon  the  homestead,  and  at  what  date  did  he  estab- 
lish actual  residence  thereon  ?  (Descnbe  the  dwelling  and  other  improvements,  giving 
total  value  thereof.) 

Ans.  . 

Ques.  5.  Have  claimant  and  family  resided  continuously  on  the  homestead  since  first 
establishing  residence  thereon  ?     (If  settler  is  unmarried,  state  the  fact.) 

Ans.  . 

Ques.  6.  For  what  period  or  periods  has  the  settler  been  absent  from  the  land  since 
making  settlement,  and  for  what  purpose ;  and  if  temporarily  absent,  did  claimant's  fam- 
ily reside  upon  and  cultivate  the  land  during  such  absence  ? 

Ans.  — — . 

Ques.  7.  How  much  of  the  homestead  has  the  settler  cultivated,  and  for  how  many 
seasons  did  he  raise  crops  thereon  ? 

Ans.  . 

Ques.  8.  Are  there  any  indications  of  coal,  salines,  or  minerals  of  any  kind  on  the 
homestead  ?  (If  so,  describe  what  they  are,  and  state  whether  the  land  is  more  valuable 
for  agricultural  than  for  mineral  purposes.) 

Ans. . 
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Ques.  9.  Has  the  claimant  mortgaged,  sold,  or  contracted  to  sell  anj  portion  of  said 
homestead  ? 

Ans.  . 

Ques.  10.  Are  you  interested  in  this  claim,  and  do  you  think  the  settler  has  acted  in 
entire  good  faith  in  perfecting  this  entry  ? 

Ans.  . 


I  hereby  certify  that  the  witness  is  a  person  of  respectability;  that  the  foregoing  testi- 
mony was  read  to  him  before  being  subscribed,  and  was  sworn  to  before  me  this 

day  of ,  x8 — .  , . 

Note. — The  officer  before  whom  the  testimony  is  taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state  to  him  that  it  is  the  purpose  of  the  Government,  if  it 
be  ascertained  that  he  testifies  falsely,  to  prosecute  him  to  the  full  extent  of  the  law. 

TnxB  LXX.-CRIMES.— Cm.  4. 

*'  Sbc.  539s.  Every  person  who,  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  person,  in 
any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be  administered,  that  he  will  testify, 
declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposition,  or  certificate  by 
him  subscribed  is  true,  willfully  and  contrary  to  such  oath  states  or  subscribes  any  material  matter  whicft 
he  does  not  believe  to  be  true^  is  C[uilty  of  peijury,  and  shall  be  pimished  by  a  fine  of  not  more  thaa 
two  thousand  dollars,  and  by  imprisonment,  at  hard  labor,  not  more  than  five  years,  and  shall,  more- 
aver,  thereafter,  be  incapable  of  giving  testimony  in  any  court  of  the  United  States  until  such  time  aa 
the  juc^^ent  against  him  is  reversed.       [See  sec.  X750.J 

[No.  4-140] 

Receiver's  Final  Receipt,  No. .  Application  No. . 

HOMESTEAD. 

Receiver's  Officb «, 


mate) ,  18—. 

Received  from ,  of county, ,  the  sum  of dollars  and 

cents,  being  the  balance  of  payment  required  h^  law  for  the  entry  of  the of  section 

-,  in  township ,  of  range ,  containing acres,  under  section of  the 


-,  Riceiuer, 


Revised  Statutes  of  the  United  States. 
I . 

[No.  4-196.] 

Final  Certificate  No. .  Application  No. 

HOMESTEAD, 


Land  Office  at 


(Date) ,  18—. 

It  is  hereby  certified,  pursuant  to  section  2291  Revised  Statutes  of  uie  United  States, 

that ,  of county,  has  made  payment  in  full  for of  section  No. 

,  in  township  No. ,  of  range  No. ,  containing acres. 

Now,  therefore,  be  it  known,  that  on  presentation  of  this  certificate  to  the  Commis- 
sioner of  the  General  Land  Office,  the  said shall  be  entitled  to  a  patent 

for  the  tract  of  land  above  described. 

■        ,  Register, 

No,  4-069.] 

[To  be  used  in  cases  of  commuted  homestead  entries.    For  takiM  the  testimony  of  claimant  and  his 
witnesses  in  making  commutation  proof,  use  the  prescribed  forms  for  "  Homestead  Prodf."] 

COMMUTED  HOMESTEAD  AFFIDAVIT. 
[Section  330X  of  the  Revised  Statutes  of  the  United  Sutes.] 

I, ,  — ,  claiming  the  right  to  commute,  under  section  2301  of  the  Revised 

Statutes  of  the  United  States,  my  homestead  entry  No. ,  made  upon  the ,  sec- 
tion   ,  township ,  range ,  do  solemnly  swear  that  I  made  settlement  upon 

said  land  on  the day  of ,  18^ — ,  and  that  since  such  date,  to  wit:   on  the 

day  of ,  18 — ,  I  have  built  a  house  on  said  land,  and  have  continued  to  reside 

therein  up  to  the  present  time ;  that  I  have  broken  and  cultivated  acres  of  said 

land,  and  that  no  part  of  said  land  has  been  alienated,  except  as  provided  in  sectiom 
2288  of  the  Revised  Statutes,  but  that  I  am  the  sole  bona  fide  owner  as  an  actual  settler. 
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I  further  swear  that  I  have  not  heretofore  perfected  or  abandoned  an  entry  made 
under  the  homestead  laws  of  the  United  States. 


Subscribed  and  sworn  to  before  me  this day  of 


Land  Office, 


Register, 


[No.  4-066.] 
ADJOINING  FARM  HOMESTEAD. 

affidavit. 

Land-Office  at 


(Date) ,  18—. 

I, ^  of ,  having  filed  my  application  No. ,  for  an  entry  under 

.  the  provisions  of  the  Act  of  Congress  approved  May  20,  1862,  entitled  "  An  act  to  s^ 

cure  homesteads  to  actual  settlers  on  the  public  domain,"  do  solemnly  swear  that 

[here  state  whether  the  applicant  is  the  head  of  a  family^  or  over  twenty-one 

years  of  age  ;  whether  a  citizen  of  the  United  States y  or  has  filed  his  declaration  of  in- 
tention of  becoming  such,  or  if  under  twenty-otte  years  of  age,  that  he  has  served  not  less 
than  fourteen  days  in  the  Army  or  Navy  of  the  United  States  during  actual  war"]  ;  that 
said  entry  is  made  for  my  own  exclusive  benefit,  and  not  directly  or  indirectly  for  the 
benefit  or  use  of  any  other  person  or  persons  whomsoever ;  neither  have  I  heretofore 
perfected  or  abandoned  an  entry  made  under  this  act ;  that  the  land  embraced  in  said 

application  No. is  intended  for  an  adjoining  farm  homestead ;  that  I  now  own  and 

reside  upon  an  original  farm  containing acres,  and  no  more ;  that  the  same  com- 
prises the of  section ,  township ,  range ,  and  is  contiguous  to  the  tract 

this  day  applied  for.  . 

Sworn  to  and  subscribed  this         '  day  of ,  before 


of  the  Land- Office, 


[No.  4-067.] 

FINAL  AFFIDAVIT  REQUIRED  OF  ADJOINING  FARM  HOMESTEAD 

CLAIMANTS. 

[Section  9391,  Revised  Statutes.] 

I, ,  having  made  a  homestead  entry  of  the  section  No. ,  in 

township  No. ,  of  range  No .  ,  subject  to  entry  at ,  for  the  use  of  an  ad- 
joining farm  owned  and  occupied  by  me  on  the of  section  No.  ,  in  township 

No. ,  of  range  No. ,  under  section  2289  of  the  Revised  Statutes,  do  now  apply 

to  perfect  my  claim  thereto  by  virtue  of  section  2291  of  the  same,  and  for  that  purpose 

do  solenmly that  I  am  a  citizen  of  the  United  States;  that  I  have  continued  to  own 

and  occupy  the  land  constituting  my  original  farm,  Jiaving  resided  thereon  since  the 

day  of ,  18 — ,  to  the  present  time,  and  have  made  use  of  the  said  entered  tract  as  a 

pait  of  my  homestead,  and  have  improved  the  same  in  the  following  manner,  viz  : . 

That  no  part  of  said  land  has  been  alienated,  but  that  I  am  the  sole  bona  fide  owner  as 
an  actual  settler;  that  I  will  bear  true  allegiance  to  the  Government  of  the  United  States; 
and,  further,  that  I  have  not  heretofore  perfected  or  abandoned  an  entry  under  the  home- 
stead laws.  . 

I, ,  of  the  land-office  at ,  do  hereby  certify  that  the  above  affidavit 

was  taken  and  subscribed  before  me  this day  of ,  18--. . 

[No.  4-071.] 

(To  be  used  in  making  final  proof  in  cases  where  pre-emption  fitings  have  been  changed  to  homestead 

entries,  under  the  acts  of  March  3,  1877,  and  May  27,  1878.) 

PRE-EMPTION  HOMESTEAD  AFFIDAVIT. 

I, ,  having  changed  my  pre-emption  declaratory  statement  No.  , 

filed  the day ,  18—-,  alleging  settlement  the  day  of ,  18 — ,  for  the 

section  No. ,  in  township,  No.  — •— ,  of  range  No. ,  to  homestead  entry 

original  No. ,  district  of  lands  subject  to  entry  at  <■ ,  under  the  acts  of  Congress 

approved  March  3,  1877,  and  May  27,  1878,  do  solemnly  swear  that  I  have  never  had 
the  benefit  of  any  right  of  pre-emption  under  section  2259  of  the  Revised  Statutes  of 
the  United  States ;  Uiat  I  have  not  heretofore  filed  a  pre-emption  declaratory  statement 
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for  another  tract  of  land  ;  that  I  was  not  the  owner  of  three  hundred  and  twenty  acres 
of  land  in  any  State  or  Territory  of  the  United  States  at  any  time  during  the  above-men- 
tioned period  of  settlement  under  the  pre-emption  statutes ;  that  I  did  not  remove  from 

my  own  land  within  the  State  of to  make  the  settlement  above  referred  to ;  nor 

have  I  settled  upon  and  improved  said  land  to  sell  the  same  on  speculation,  but  in  good 
faith  to  appropriate  it  to  my  exclusive  use  or  benefit ;  and  that  I  did  not,  daring  the 
period  of  pre-emption  settlement  above  mentioned,  directly  or  indirectly,  make  any 
agreement  or  contract,  in  any  way  or  manner,  with  any  person  or  persons  whatsoever,  by 
which  the  title  which  I  might  acquire  from  the  Government  of  the  United  States  would 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  except  myself. 

I, ,  of  the  land  office  ,  do  hereby  certify  that  the  above  affidavit 

was  subscribed  and  sworn  to  before  me  this day  of ,  i8 — . 


[No.  4-018.] 

ADDITIONAL  HOMESTEAD.— ACT  OF  MARCH  3,  1879. 

Application  \  *  Land  Office  at , 

No. .  /  '  (Date)  ,  18—. 

I, ,  of ,  do  hereby  apply  to  enter,  under  the  act  of  March  3,  1879, 

the  of  section  ,  in  township ,  of  range  ,  containing acres,  as 

additional  to  my  entry  No. ,  for  the of ,  section ,  in  township , 

of  range . 


Land  Office  at 


(Date)  ,  18—. 

I, ,  Register  of  the  land  office,  do  hereby  certify  that  the  above  applica- 
tion is  for  surveyed  lands  of  the  class  which  the  applicant  is  legally  entitled  to  enter 
under  the  act  of  March  3,  1879,  ^^^  ^^*^  there  is  no  prior  valid  adverse  right  to  the 
same.  ,  Register. 

[No.  4-086.] 

ADDITIONAL  HOMESTEAD.*-ACT  OF  MARCH  3,  1879. 

affidavit. 

Land  Office  at 


(Date) ,  18—. 

I, ,  of ,  having  filed  my  application  No. ,  for  an  entry  under 

the  act  of  March  3,  1879,  ^^  solemnly  swear  that  \here  state  whether  the  applicant  is  the 
head  of  a  family  ^  or  over  twenty-one  years  of  age  ;  whether  a  citizen  of  the  United  States, 
or  has  fled  his  declaration  of  intention  of  becoming  such  ;  or,  if  under  twenty-one  years 
of  age,  that  he  has  served  not  less  than  fourteen  days  in  the  Army  or  Navy  of  the  United 

States  during  actual  war"] ;  that  said  application  No. is  made  for  my  exclusive 

benefit ;  and  that  said  entry  is  made  for  the  purp>ose  of  actual  settlement  and  cultivation, 
and  not,  directly  or  indirectly,  for  the  use  or  benefit  of  any  other  person  or  persons 
whomsoever,  and  that  I  have  not  heretofore  had  the  benefit  of  said  act. 


Sworn  to  and  subscribed  this day  of ,  before 


Register  [or  Receiver"]. 


No.  4-273-] 

SOLDIER'S  HOMESTEAD. 

(Section  2304  of  the  Revised  Statutes  of  the  United  States.) 

HOMESTEAD   DECLARATION. 

No. .  Land  Office  at . 

(Date) ,  18—. 

j^ ^  jjo  hereby  declare  and  give  notice  that  I  claim  for  a  homestead, 

under  section  2304  of  the  Revised  Statutes  of  the  United  States,  granting  homesteads  to 
honorably-discharged  soldiers  and  sailors,  their  widows  and  orphans,  the of  section 
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,  of  township ,  of  range ,  containing acres ;  and  I  further  declare  that 

I  take  the  said  tract  of  land  for  actual  settlement  and  cultivation,  and  for  my  own  use  and 

benefit.  , 

Per , 

His  Attorney  in  fact, 

[No.  4-015.] 

SOLDIER'S  HOMESTEAD. 

(Section  9304  of  the  Revised  Statutes  of  the  United  States.) 

application. 

Land  Ofeice  at , 


{^Date) ,  18—. 

I, , ,  hereby  apply  to  enter,  under  section  2304  of  the  Revised  Statutes 

of  the  United  States,  the of  section ,  of  township ,  of  range ,  contain- 
ing   acres ;  and  for  which  I  filed  my  declaration  on  the day  of ,  through 

-,  my  duly-appointed  agent. 


I,  — : ,  Register  of  the  land-office  at ,  do  hereby  certify  that 


filed  the  above  application  at  this  office  on  the day  of ,  and  that  he  has 


taken  the  oath  and  paid  the  fees  and  commissions  prescribed  by  law. 

,  Register. 

[No.  4-065.] 

SOLDIER»S  HOMESTEAD. 

(Secdon  3304  of  the  Revised  Statutes  of  the  United  States.) 

AFFIDAVIT. 

Ko. .  Land  Office  at ^ — . 


i^Date) ,  18—. 

I, ,  of ,  do  solemnly  swear  that  I  am  a ,  of  the  age  of  twenty- 
one  years  and  a  citizen  of  the  United  States ;  that  I  served  for  ninety  days  in  company 

, regiment,  United  States  volunteers,  that  I  was  mustered  into  the  United  States 

military  service  the day  of ,  and  was  honorably  discharged  therefrom  on  the 

day  of ;  that  I  have  since  borne  true  allegiance  to  the  Government ;  and  that  I 

have  made  my  application,  No. ,  to  enter  a  tract  of  land  under  section  2304  of  the 

Revised  Statutes  of  the  United  States,  giving  homesteads  to  honorably-discharged  sol- 
diers and  sailors,  their  widows  and  orphan  children ;  that  I  have  made  said  application 
in  good  faith,  and  that  I  take  said  homestead  for  the  purpose  of  actual  settlement  and 
cultivation,  and  for  my  own  exclusive  use  and  benefit,  and  for  the  use  and  benefit  of  no 
other  person  or  persons  whomsoever ;  and  that  I  have  not  heretofore  acquired  a  title  to 
a  tract  of  land  under  the  homestead  laws,  or  voluntarily  relinquished  or  abandoned  an 
entry  heretofore  made  under  said  laws :  so  help  me  God. . 

Sworn  to  and  subscribed  before  me, ,  Register  of  the  Land -Office  at 

',  this day  of ,  1 8 — .  ,  Register. 


[No.  4-008.] 

SOLDIER'S  ADDITIONAL   HOMESTEAD   ENTRY  UNDER  SECTION  2306 
OF  THE  REVISED  STATUTES  OF  THE  UNITED  STATES. 

APPLICATION. 

No. .  Land  Office  at , 


i^Date) ,  la— . 

I, ,  of county,  State  of ,  being  entitled  to  the  benefits  of 

section  2306  of  the  Revised  Statutes  of  the  United  States,  granting  additional  lands  to 
soldiers  and  sailors  who  served  in  the  war  of  the  rebellion,  do  hereby  apply  to  enter  the 
of  section ,  of  township ,  of  range ,  containing  acres,  as  addi- 
tional to  my  original  homestead  on  the of  section ,  of  township ,  of  range 

,  containing acres,  which  I  entered ,  18 — ,  per  homestead  No. . 

Land  Office  at , 


i^Date) ,  i&— . 

I, ,  Register  of  the  Land  Office  at ,  do  hereby  certify  that 
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filed  the  above  application  before  me  for  the  tract  of  land  therein  described,  and 


that  he  has  paid  the  fee  and  commissions  prescribed  by  law. 

— ,  Register, 

[No.  4-197.] 

SOLDIERS'  ADDITIONAL  HOMESTEAD   ENTRY  UNDER   SECTION  2306 

OF  THE  REVISED  STATUTES  OF  THE  UNITED  STATES. 


Land  Office  at 


(Date) ,  18 — . 

Final  Certificate  \  /  Application 

No. -,       ]  \  No. . 

It  is  hereby  certified  that,  pursuant  to  the  provisions  of  section  2306  of  the  Revised 

Statutes  of  the  United  States, has  paid  the  fee  and  commissions,  and 

made  entry  of  the  of  section  ,  of  township ,  of  range  ,  containing 

acres,  which,  added  to  the  quantity  embraced  in  his  original  homestead  No. , 

on  which  he  made  his  final  proof,  as  per  certificate  No. ,  does  not  exceed  160  acres.* 

Now,  therefore,  be  it  known  that,  on  presentation  of  this  certificate  to  the  Commis- 
sioner of  the  General  Land  Office,  the  said shall  be  entitled  to  a  patent 

for  the  tract  of  land  above  described.  ,  Register. 

[No.  4-079.] 
INDIAN  HOMESTEAD  UNDER  ACT  MARCH  3,  1875. 

AFFIDAVIT. 

I, ,  of ,  having  filed  my  application  No. for  an  entry  under 

the  provisions  of  the  act  of  Congress  of  March  3,  1875,  ^^  solemnly  swear  that  I  am  an 

Indian,  formerly  of  the tribe;  that  I  was  bom  in  the  United  States;  that  I  have 

abandoned  my  relations  with  that  tribe  and  adopted  the  habits  and  pursuits  of  civilized 
life  \here  state  whether  the  applicant  is  twenty-one  years  of  age,  or  the  head  of  a  fatn- 
i/y"] ;  that  I  desire  said  land  for  the  purpose  of  actual  settlement  and  cultivation,  and 
not,  directly  or  indirectly,  for  the  use  or  benefit  of  any  other  person  or  persons  whomso- 
ever; and  that  I  have  not  heretofore  had  the  benefit  of  said  act. 


Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 

,  Register  [^or  Receiver"], 

[No.  4-077.] 
CORROBORATIVE  AFFIDAVIT— INDIAN  HOMESTEAD— UNDER  ACT 

MARCH  3,  1875. 

and : do  solemnly  swear  that  we  are  well  acquainted 


with : — ,  and  know  that  he  is  an  Indian,  formerly  of  the tribe ;  that  he 

was  born  in  the  United  States ;  that  he  has  abandoned  his  relations  with  that  tribe,  and 
adopted  the  habits  and  pursuits  of  civilized  life  [here  state  that  he' is  twenty-one  years  of 
age,  or,  if  not,  that  he  is  the  head  of  afamily],  ^. 

Sworn  to  and  subscribed  before  me  this day  of  — ■ — ,  18 — . 


[No.  4-009.] 
TIMBER-CULTURE— ACT  OF  JUNE  14,  1878. 

Application  No. . 

I^ ^  hereby  apply  to  enter,  under  the  provisions  of  the  act  of  June  14, 

1878,  entitled  "  An  Act  to  amend  an  act  entitled  'An  Act  to  encourage  the  growth  of 

timber  on  the  western  prairies,' "  the of  section ,  in  township ,  of  range 

,  containing acres.  . 

Land  Office  at , 


>  {Date) .  18—. 

I, ,  Register  of  the  Land  Office,  do  hereby  certify  that  the  above  appli- 
cation is  for  the  class  of  lands  which  the  applicant  is  legally  entitled  to  enter  under  the 
provisions  of  the  timber-culture  act  of  June  14,  1878;  that  there  is  no  prior  valid  adverse 
right  to  the  same,  and  that  the  land  therein  described,  together  with  the  lands  heretofore 
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entered  under  this  act  and  the  acts  of  which  tliis  is  amendatory  in  the  said  section,  does 
not  exceed  one-quarter  thereof.  — ^ ,  Register, 

[No.  4-073-] 
TIMBER-CULTURE— Act  OF  JUNE  14,  1878. 

AFFIDAVIT. 


Land-Office  at 


{Date) ,  18—. 

I, ,  having  filed  my  application  No.  ,  for  an  entry  under  the  pro- 
visions of  an  act  entitled  "An  act  to  amend  an  act  entitled  'An  act  to  encourage  the 

growth  of  timber  on  the  western  prairies/  "  approved  June  14,  1878,  do  solemnly 

that  I  am  the  head  of  a  family  [or  over  twenty-one  years  of  age^f  and  a  citizen  of  the 
United  States  [or  have  declared  my  intention  to  become  such^  that  the  section  of  land 
specified  in  my  said  application  is  composed  exclusively  of  prairie  lands,  or  other  lands 
devoid  of  timber ;  that  this  filing  and  entry  is  made  for  the  cultivation  of  timber,  and  for 
my  own  exclusive  use  and  benefit ;  that  I  have  made  the  said  application  in  good  faith, 
and  not  for  the  purpose  of  speculation,  or  directly  or  indirectly  for  the  use  or  benefit  of 
any  other  person  or  persons  whomsoever ;  that  I  intend  to  hold  and  cultivate  the  land, 
and  to  fully  comply  with  the  provisions  of  this  said  act ;  and  that  I  have  not  heretofore 
made  an  entry  under  this  act,  or  the  acts  of  which  this  is  amendatory. 

Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 


[No.  4-142.] 

TIMBER-CULTURE. 

Receiver's  Receipt,  \                                                                                       f  Application,' 
No. .         /  \   No. . 

Receiver's  Office, , 

{Date) ,  18—. 

Received  of the  sum  of dollars cents,  being  the  amount  of 

fee  and  compensation  of  Register  and  Receiver  for  the  entry  of of  section ,  in 

township ,  of  range ,  under  the  first  section  of  the  act  of  Congress  approved 

June  14,  1878,  entitled  "An  act  to  amend  an  act  entitled  *An  act  to  encourage  the 

growth  of  timber  on  the  western  prairies.' " ,  Receiver, 

I 

[No.  4-274.] 
DESERT  LAND— ACT  OF  MARCH  3,  1877. 

declaration. 

No. .  Land-Office  at , 

{Date) ,  18—. 

I, ,  of county, of ,  being  duly  sworn,  depose  and  de- 
clare, that  I  am  a  citizen  of  the  United  States,  of  the  age  of ,  and  a  resident  of  said 

county  and ,  and  by  occupation  a ;  that  I  intend  to  reclaim .  a  tract  of  desert 

land,  not  exceeding  one  section,  by  conducting  water  upon  the  same,  within  three  years 
from  date,  under  the  provisions  of  the  act  of  Congress  approved  March  3,  1877,  entitled 
"An  act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and  Territories."  The 
desert  land  which  I  intend  to  reclaim  does  not  exceed  one  section,  and  is  situated  in 

county,  in  the land  district,  and  is  described  as  follows,  to  wit :  the  of 

section  No. ,  township  No. ,  range  No. ,  containing acres.     I  further 

depose,  that  I  have  made  no  other  declaration  for  desert  lands  under  the  provisions  of 
said  act ;  that  the  land  above  described  will  not,  without  irrigation,  produce  an  agricul- 
tural crop ;  that  there  is  no  timber  growing  upon  said  land ;  that  there  is  not,  to  my 
knowledge,  within  the  limits  thereof,  any  vein  or  lode  of  quartz,  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  or  copper,  or  any  deposit  of  coal ;  that  there  is 
not  within  the  limits  of  said  land,  to  my  knowledge,  any  placer,  cement,  gravel,  or  other 
valuable  mineral  deposit  or  salines ;  that  no  portion  of  said  land  is  claimed  for  mining 
purposes,  under  the  local  customs  or  rules  of  miners  or  otherwise ;  that  no  portion  of 
said  land  is  worked  for  mineral  during  any  part  of  the  year  by  any  person  or  persons ; 
that  said  land  is  essentially  non-mineral  land ;  that  I  became  acquainted  with  said  land 
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by ;  and  that  my  declaration  therefor  is  not  made  for  the  purpose  of  fraudulently  ob- 
taining title  to  mineral  land,  timber  land,  or  agricultural  land,  but  for  the  purpose  of 
faithfully  reclaiming,  within  three  years  from  the  date  hereof,  by  conducting  water 
thereon,  a  tract  of  land  which  is  desert  land  within  the  meaning  of  the  act. 


Land-Office  at 


(Date) ,  i8— . 

I  hereby  certify  that  the  foregoing  declaration  was  this  day  sworn  to  and  subscribed 

before  me.  ,  Register, 

,  Receiver. 

[No.  4-074.] 

DESERT  LAND— ACT  OF  MARCH  3,  1877. 

AFFIDAVIT. 

No. .  Land  Office  at . 


{Date) ,  18—. 

I, ,  of county,  -. ,  being  duly  sworn,  declare,  upon  oath,  that  I 

am  a  resident  of  said  county  and ;  that  I  am  of  the  age  of ,  and  by  occupation 

a ;  that  I  am  well  acquainted  with  the  character  of  each  and  every  legal  subdi- 
vision of  the  following  described  land :  the section  No. ,  township  No. , 

range  No. ,  containing  acres ;  that  I  became  acquainted  with  said  land  by 

;  that  I  have  been  acquainted  with  it  for years  last  past ;  that  I  have  fre- 
quently passed  over  it ;  that  my  knowledge  of  said  land  is  such  as  to  enable  me  to 
testify  understandingly  concerning  it ;  that  the  same  is  desert  land  within  the  meaning 
of  the  second  section  of  the  act  of  Congress  approved  March  3,  1877,  entitled  **  An  act 
to  provide  for  the  sale  of  desert  lands  in  certain  States  and  Territories;"  that  said  land 
will  not,  without  artificial  irrigation,  produce  any  agricultural  crop ;  that  no  agricultural 
crop  has  ever  been  raised  or  cultivated  on  said  land  for  the  reason  that  it  does  not  con- 
tain sufficient  moisture  for  successful  cultivation ;  that  the  same  is  essentially  dry  and 
arid  land,  wholly  unfit  for  cultivation  without  artificial  irrigation ;  that  said  land  cannot 
be  successfully  cultivated  without  reclamation  by  conducting  water  thereon ;  that  said 
land  has  hitherto  been  unappropriated,  unoccupied,  and  unsettled,  because  it  has  been 
.impossible  to  cultivate  it  successfully  on  account  of  its  dry  and  arid  condition ;  that  it  is 
a  fact  well  known,  patent,  and  notorious,  that  the  same  will  not,  in  its  natural  condition, 

produce  any  crop,  that  the  land  is  the ;  that  there  is  no  timber  growing  thereon,  but 

that  it  is  devoid  of  timber:  that  there  is  not,  to  my  knowledge,  within  the  limits  thereof, 
any  vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin, 
or  copper,  or  any  deposit  of  coal ;  that  there  is  not,  within  the  limits  of  said  land,  to  my 
knowledge,  any  placer,  cement,  gravel,  or  other  valuable  mineral  deposit  or  salines ;  that 
no  portion  of  said  land  is  claimed  for  mining  purposes  under  the  local  custoYns  or  rules 
of  miners  or  otherwise ;  that  no  portion  of  said  land  is  worked  for  mineral  during  any 
part  of  the  year  by  any  person  or  persons ;  that  said  land  is  essentially  non-mineral  land ; 
that  I  am  not  interested  in  any  way  or  manner,  directly  or  indirectly,  present  or  pros- 
pective, in  any  application  or  declaration  made  or  to  be  made  for  said  land  or  in  the 
land  itself,  or  in  the  title  which  may  by  any  person  or  in  any  manner  be  acquired  thereto. 

[No.  4-199.] 
DESERT  LAND  CERTIFICATE. 

No. .  United  States  Land  Office. 

,  18—. 

It  is  hereby  certified  that  under 'the  provisions  of  the  act  of  Congress  approved  March 
3,  1877,  entitled  *' An  Act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and 

Territories," has  this  day  filed  in  this  office  his  declaration  of  intention 

to  reclaim  the  following  described  tract  of  land,  viz :  ;  that  he  has  proven  to  our 

satisfaction  that  the  said  tract  of  land  is  desert  land  as  defined  in  the  second  section  of 

said  act,  and  that  he  has  paid  to  the  receiver  the  sum  of dollars,  being  at  the  rate 

of  twenty-five  cents  per  acre  for  the  land  above  described. 

It  is,  therefore,  further  certified,  that  if  within  three  years  from  the  date  hereof  the 

said ,  his  heirs  or  legal  representatives,  shall  satisfactorily  prove  that  the 

said  land  has  been  reclaimed  by  carrying  water  thereon,  and  shall  pay  to  the  receiver 
the  additional  sum  of  one  dollar  per  acre  for  the  land  above  described,  he  or  they  shall 
be  entitled  to  receive  a  patent  therefor  under  the  provisions  of  the  said  act. 

,  Register,    • 

$ .  — ,  Receiver, 
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N0T8.— The  word  **  heirs"  is  substituted  in  this  form  for  the  word  "  a&signee/'  the  Secretary  of  the 
Interior  having  declined  to  recognize  the  assignment  of  desert  land  claims. 

[No.  4-372-] 
FINAL  PROOF  UNDER  THE  DESERT  LAND  ACT  OF  MARCH  3,  1877. 

DEPOSITION  OF  APPLICANT. 

Ques.  I.  State  your  name,  age,  occupation,  and  residence. 

Ans. .  • 

Ques.  2.  Are  you  a  citizen  of  the  United  States,  or,  if  not,  have  you  declared  your 
intention  to  become  such  ?     (If  not  native  bom,  proof-record  must  be  furnished.) 

Ans. . 

.  Ques.  3.  If  you  have  heretofore  made  a  desert  land  entry,  give  the  number  and  date 
thereof,  and  describe  the  land  embraced  therein. 

Ans. . 

Ques.  4.  Have  you  conducted  water  upon  the  land  embraced  in  said  entry,  and  irri- 
gated the  same,  and  reclaimed  it  from  its  former  desert  character  to  such  an  extent  that 
it  will  now  produce  an  agricultural  crop  ? 

Ans. . 

Ques.  5.  What  crops  have  you  raised  upon  said  land  in  each  and  every  year  since  your 
first  entry  thereon  under  your  declaration  No. ? 

Ans. . 

Ques.  6.  How  many  acres  have  been  sown  or  planted  in  each  year,  in  what  crops,  and 
upon  what  portion  or  subdivision  of  the  land,  and  what  amount  of  such  crops  has  been 
actually  produced  ? 

Ans. . 

Ques.  7.  What  crops,  if  any,  had  been  grown  upon  the  land,  or  upon  any  portion 
thereof,  and,  if  any,  upon  what  portion,  previous  tp  your  entry  thereon? 

Ans. . 

Ques.  8.  Would  the  land,  or  any  portion  of  it,  by  cultivation  without  irrigation,  have 
produced  any  agricultural  crop  whatever,  and,  if  so,  what  crop  ? 

Ans: . 

Ques.  9.  Was  there  any  natural  water  supply  upon  such  land  sufficient  to  fertilize  or 
inigate  the  whole  or  any  portion  thereof,  and,  if  so,  what  portion  ?     State  fully. 

Ans. . 

Ques.  10.  Has  the  amount  of  water  conveyed  upon  the  land  in  any  one  season  been 
sufficient  to  so  irrigate  the  entire  tract  as  to  render  the  same  productive,  and,  if  so,  what 
crop  or  crops  would  such  irrigation  produce  ? 

Ans. . 

Ques.  II.  Has  the  whole  tract  been  irrigated  and  cultivated  by  you  in  any  one  season  ? 

Ans. . 

Ques.  12.  Has  each  smallest  legal  subdivision  or  portion  of  less  than  forty  acres  been 
irrigated  or  cultivated  either  during  one  season  or  different  seasons  since  the  date  of  your 
entry? 

Ans. . 

Ques.  13.  How  much  water  per  acre  has  been  conducted  upon  the  land,  or  upon  any 
portion  under  cultivation,  in  any  one  season ;  for  how  long  a  time  was  it  so  conducted 
upon  the  land,  and  at  what  times  or  seasons?    State  fully. 

Ans. . 

Ques.  14.  In  what  manner  was  such  water  conveyed  upon  the  land,  whether  by  pipes 
or  ditches,  and  how  was  it  distributed  over  and  through  the  soil  ?  State  particularly  and 
in  detail,  and  describe  the  ditches  as  to  their  width,  depth,  direction  throi^h  or  around 
the  land,  and  give  the  length  of  each. 

Ans. . 

Ques.  15.  Have  you  at  this  time  the  right  and  proprietorship  of  water  sufficient  arid 
available  to  continue  the  irrigation  of  this  tract  and  make  perpetual  reclamation  of  the 
land,  and  is  it  your  purpose  so  to  continue  its  use  upon  this  land,  and  for  the  purposes  of 
such  reclamation  ? 

Ans. . 

Ques.  16.  How  was  such  right  or  proprietorship  obtained,  and  by  what  tenure  do  you 
now  hold  the  same  ?     (Duly  verified  abstract  of  title  must  be  furnished.) 

Ans. . 

Ques.  17.  Have  you  the  sole  and  entire  interest  in  said  entry,  and  in  the  tract  covered 
thereby,  and  the  water  appropriated  to  irrigate  the  same  ? 
•    Ans. . 
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Ques.  1 8.  Has  any  other  person,  individual,  or  company  of  individuals,  any  interest 
whatever  in  said  entry,  tract,  or  water  appropriation  ?  if  so,  give  the  name,  residence, 
and  occupation  of  each  such  person,  and  the  nature,  amount,  and  extent  of  such  interest 

Ans. .  • 

Ques.  19.  Have  you  made  or  become  the  assignee  of  any  other  entry,  or  have  you  any 
interest,  direct  or  indirect,  in  any  other  entry  under  the  desert  land  act? 

Ans.  . 

(St^yuiture) . 

I  hereby  certify  that  each  question  and  answer  in  the  foregoing  aeposition  was  read 

to  the  applicant  before signed name  thereto,  and  that  the  same  was  subscribed 

and  sworn  to  before  me  this day  of ,  l&— . 

,  Register  ^ 

— — ,  Receiver, 

None. — The  officer  before  whom  the  deposition  is  taken  should  call  the]  attention  of  the  witness  to 
the  following  section  of  the  Revised  Statutes,  and  state  to  him  that  it  is  die  purpose  of  the  Government, 
if  it  be  ascertained  that  he  testifies  Cadsely,  to  prosecute  him  to  the  full  extant  of  the  law : 


« 


TiTLB  LXX.— CRIMES.— Ch.  4. 


"Sbc.  539a.  Every  person  who,  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  nerson. 
in  any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be  administered,  that  he  will 
testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposition,  or  cei^ 
tificate  bv  him  subscribed,  is  true,  wiluiilly  and  contrary  to  such  oath  states  or  subscribes  any  material 
matter  which  he  do<s  not  believe  to  be  true,  is  g^lty  of  perjury,  and  shall  be  punished  by  a  nne  of  n<)C 

••*«#'■  w^^T^a  •   •^■^«^'«»ab«»s  y   uw  I  u^««h  j^c»^a«^  ^a    S^v^^'K    b^^«>iBaa\^Ai  w    aas  *^^« 

as  the  judgment  against  him  is  reversed."    [See  sec.  1750.] 


more  than  two  thousand  dollars,  and  by  punishment,  at  hard  labor,  not  more  than  five  years,  and  shall, 
moreover,  thereafter,  be  incapable  of  giving  testimony  in  any  court  of  the  United  States  until  such  time 


[No.  4-73-] 

(The  deposition  of  two  witnesses,  in  this  form,  taken  separately,  required  in  each  case.) 

FINAL  PROOF  UNDER  THE -DESERT  LAND  ACT  OF  MARCH  3,  1877. 

DEPOSITION  OF  WITNESS. 

Ques.  I.  State  your  name,  age,  residence,  and  occupation. 

'Ans.  . 

Ques.  2.  Are  you  acquainted  with ,  who  made  desert  land  entry  No. 

•,  on  the day  of ,  A.  D.  18 — .  upon  the ? 


Ans. 

Ques.  3.  How  long  have  you  known  the  party  who  made  this  entry? 

Ans.  — — .         % 

Ques.  4.  Have  you  personal  knowledge  of  this  land  ? 

Ans.  . 

Ques.  5.  Has  water  been  conducted  upon  the  land  embraced  in  said  entry  so  as  to  ir- 
rigate and  reclaim  the  same  from  its  former  desert  condition  to  such  extent  that  the  same 
will  produce  an  agricultural  crop? 

Ans.  . 

Ques.  6.  What  crops  have  been  raised  upon  said  land  in  each  and  every  year  sinct  its 
first  entry  by ,  under  declaration  No. ,  and  by  whom  ? 

Ans.  . 

Ques.  7.  How  many  acres  have  been  sown  or  planted  in  each  year,  in  what  crops,  and 
upon  what  portion  or  subdivision  of  the  land,  and  what  amount  of  crops  have  been  pro- 
duced thereon,  and  by  whom  ? 

Ans.  . 

Ques.  8.  What  crops,  if  any,  had  been  grown  upon  the  land,  or  upon  any  portion 
thereof,  previous  to  the  entry  of — ^  thereon  ? 

Ans.  . 

,  Ques.  9.  Would  the  land,  or  any  portion  of  it,  by  cultivation  without  irrigation,  have 
produced  any  agricultural  crop  whatever,  and,  if  so,  what  crop? 

Ans.  . 

Ques.  10.  Was  there  any  natural  water  supply  upon  such  land  sufficient  to  fertilize  or 
irrigate  the  whole,  or  any  portion  thereof,  and,  if  so,  what  portion  ?     State  fully. 

Ans. . 

Ques.  II.  Has  the  amount  of  water  conveyed  upon  said  land  by in  any 

one  season,  been  sufficient  to  so  irrigate  the  entire  tract  as  to  render  the  same  productive, 
and,  if  so,  what  crop  or  crops  would  such  irrigation  produce  ? 

Ans.  . 

Ques.  12.  Has  the  whole  tract  been  irrigated  and  cultivated  by in  any 

one  season  ? 
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Ans. 


Ques.  13.  Has  each  smallest  legal  subdivision  or  portion  of  less  than  forty  acres  been 
irrigated  or  cultivated  eitlier  during  one  season  or  different  seasons  since  the  date  of 
entry? 

Ans. . 

Ques.  14.  How  much  water  per  acre  has  been  conducted  upon  the  land,  or  upon  any 
portion  under  cultivation  in  any  one  season ;  for  how  long  a  time  was  it  so  conducted 
upon  the  land,  and  at  what  times  or  seasons  ?    State  fully. 

Ans. . 

-  Ques.  15.  In  what  manner  was  such  water  conveyed  upon  the  land,  whether  by  pipes 
or  ditches,  and  how  was  it  distributed  over  and  through  the  soil  ?  State  particularly  and 
in  detail,  and  describe  the  ditches  as  to  their  width,  depth,  direction  through  or  around 
the  tract,  and  give  the  length  of  each. 

Ans. . 

Ques.  16.  Has  ■ at  this  time  the  right  and  proprietorship  of  water  suffi- 

cient and  available  to  continue  the  irrigation  of  this  tract  and  make  perpetual  reclamation 
of  the  land  ? 

Ans. . 

Ques.  17.  How  did  you  become  acquainted  with  the  facts  relative  to  the  irrigation  of 
said  land  ? 

Ans. . 

Ques.  18.  Have  you  any  interest,  direct  or  indirect,  in  this  entry,  in  the  land  covered 
thereby,  or  in  the  water  supply  used  in  its  irrigation  ? 

Ans.  — . 

(Si^yta/ure.)  — ^ . 

I  hereby  certify  that  witness  is  a  person  of  respectability;  that  each  question  and 
answer  in  the  foregoing  testimony  was  read  to before signed name  there- 
to, and  that  the  same  was  subscribed  and  sworn  to  before  me  this day  of , 

18 — . ,  Register, 

,  Receiver, 

NoTB. — The  officer  before  whom  the  deposition  is  taken  should  call  the  attention  ot  the  witness  to  the 
firflowing  section  of  the  Revised  Sututes,  and  state  to  him  that  it  is  the  purpose  of  the  Government,  if  it  b« 
ascertained  that  he  testifies  falsely,  to  prosecute  him  to  the  liiU  extent  ot  the  law : 

"TrrL»  LXX.—CRIMES.— Ch.  4. 

**  SBC.'539a.  Every  person  who,  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  person^  in 
any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be  administered,  that  he  wiU  tesafy, 
declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposition,  or  certificate  by 
him  subscribed  is  true,  willfully  and  contrary  to  such  oath  states  or  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more  than  two 
thousand  dollars,  and  by  imprisonment  at  narti  labor,  not  more  than  five  years,  and  shall,  moreover,  there- 
after, be  incapable  of  giving  testimony  in  any  court  ot  the  United  States  until  such  time  as  the  judgment 
•gainst  him  is  reversed."    [See sec.  1750.] 

[No.  4-143O 
DESERT  LAND— ACT  OF  MARCH  3,  1877. 

Receiver's  Final  Receipt,  No. .  Declaration  No. . 

Land  Office  at . 


(Date) ,  18—. 

Received  from  — ^  ,  of county, ,  the  sum  of dollars  and 


cents,  being  final  payment  of  one  dollar  per  acre  for  the containing acres,  at 

one  dollar  and  twenty-five  cents  per  acre,  the  sum  of  twenty-five  cents  per  acre  having 

been  heretofore  paid,  as  per  original  receipt  No. . 

% .  _^_  ,  Receiver, 

[No.  4-200.] 
DESERT  LAND— ACT  OF  MARCH  3,  1877. 

Register's  Fmal  Certificate  No. .  Declaration  No. . 

Land-Office  at , 

{Date) ,  18—. 

It  is  hereby  certihed  that,  in  pursuance  of  the  act  of  Congress  approved  March 
3,  1877,  entitled  "An  act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and 

Territories," ,  of county,  State  or  Territory  of ,  has  purchased 

of  the  Register  of  this  office,  and  made  payment  in  full  for  the  land  described  as  follows: 
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to  wit :  ,  containing acres,  at  the  rate  of  one  dollar  and  twenty -five  cents  per 

acre,  amounting  to dollars. 

Now,  therefore,  be  it  known,  that  on  presentation  of  this  certificate  to  the  Commis- 
sioner of  the  General  Land-Office  the  said  ■  — -^  shall  be  entitled  to  receive  a 
patent  for  the  tract  of  land  above  described.  — ^  >,  Register » 

[NoTB. — See  original  declaration  and  receipt.  No.  — .] 

[No.  4-537.] 
TIMBER  AND  STONE  LANDS— ACT  OF  JUNE  3,  1878. 

sworn  statement. 

Land-Office  at 


i^Date) ,  18—. 

I, ,  of county, ,  desiring  to  avail  myself  of  the  provisions  of 

the  act  of  Congress  of  June  3,  1870,  entitled  "An  act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  in  Washington  Territory,"  for  the  purchase 

of  the of  section  ,  township ,  of  range  ,  do  solemnly that  I* 

;  that  the  said  land  is  unfit  for  cultivation,  and  valuable  chiefly  for  its ;  that  it 

is  uninhabited ;  that  it  contains  no  mining  or  other  improvements ,  nor,  as  I  verily 

believe,  any  valuable  deposit  of  gold,  silver,  cinnabar,  copper,  or  coal ;  that  I  have  made 
no  other  application  under  said  act ;  that  I  do  not  apply  to  purchase  the  land  above  de- 
scribed on  speculation,  but  in  good  faith  to  appropriate  it  to  my  own  exclusive  use  and 
benefit ;  and  that  I  have  not,  directly  or  indirectly,  made  any  agreement  or  contract,  in 
any  way  or  manner,  with  any  person  or  persons  whomsoever,  by  which  the  title  I  may 
acquire  from  the  Government  of  the  United  States  may  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  myself.  . 

Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 

_______  t  • 

[No.  4-371] 

(The  testimony  of  two  witnesses,  in  this  form,  taken  separately,  required  in  each  case.) 
TIMBER  AND  STONE  LANDS— ACT  OF  JUNE  3,  1878. 

testimony  of  witness. 
•,  being  called  as  a  witness  in  support  of  the  application  of 


to  purchase  the of  section ,  township  — « — ,  of  r^ge  ,  testifies  as 

follows : 

Ques.  I .  What  is  your  post-oflice  address,  and  where  do  you  reside  ? 

Ans. . 

Ques.  2.  What  is  your  occupation  ? 

Ans. . 

Ques.  3.  Are  you  acquainted  with  the  land  above  described  by  personal  inspection  of 
each  of  its  smallest  legal  subdivisions  ? 

Ans.  . 

Ques.  4.  When  and  in  what  manner  was  such  inspection  made  ? 

Ans.  . 

Ques.  5.  Is  it  occupied;  or  are  there  any  improvements  on  it  not  made  for  ditch  or 
canal  purposes,  or  which  were  not  made  by,  or  do  not  belong  to,  the  said  applicant  ? 

Ans.  '. 

Ques.  6.  Is  it  fit  for  cultivation  ? 

Ans.  . 

Ques.  7.  What  causes  render  it  unfit  for  cultivation? 

Ans.  . 

.  Ques.  8.  Are  there  any  salines,  or  indications  of  deposits  of  gold,  silver,  cinnabar, 
copper,  or  coal,  on  this  land  ?  If  so,  state  what  they  are,  and  whether  the  springs  or 
mineral  deposits  are  valuable. 

Ans.  . 

Ques.  9.  Is  the  land  more  valuable  for  mineral  or  any  other  purposes  than  for  the  tiiti- 
ber  or  stone  thereon,  or  is  it  chiefly  valuable  for  timber  or  stone  ? 

Ans.  . 

Ques.  10.  From  what  facts  do  you  conclude  that  the  land  is  chiefly  valuable  for  tim- 
ber or  stone  ? 

*  In  case  the  party  has  been  natuwUzed,  or  has  declared  his  intention  to  become  a  citizen,  a  certified 
copy  of  his  certificate  of  naturalization  or  declaradon  of  intendon,  as  the  case  may  be,  must  be  fiir> 
nished. 
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Ans. 


Ques.  II.  Do  you  know  whether  the  applicant  has  directly  or  indirectly  made  any 
agreement  or  contract,  in 'any  way  or  manner,  with  any  person  whomsoever,  by  which 
the  title  which  he  may  acquire  from  the  Government  of  the  United  States  may'inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person  except  himself? 

Ans.  . 

Ques.  12.  Are  you  in  any  way  interested  in  this  application,  or  in  the  lands  above 
described,  or  the  timber  or  stone,  salines,  mines,  or  improvements  of  any  description 
whatever  threon  ? 

Ans.  .  . 

I  hereby  certify  that  witness  is  a  person  of  respectability;  that  each  question  and 
answer  of  the  foregoing  testimony  was  read  to before signed name  there- 
to, and  that  the  same  was  subscribed  and  sworn  to  before  me  this day  of ,  i8 — . 


NoTB. — ^The  officer  before  whom  the  testimony  is  taken  should  call  the  attention  of  the  witness  to  the 
following  seaion  of  the  Revised  Statutes,  and  state  to  him  that  it  is  the  purpose  of  the  Government,  if  it 
be  ascertained  that  he  testifies  fstlsdy,  to  prosecute  him  to  the  full  extent  of  the  law. 

Tm-B  LXX.-CRIMES.-Cm.  4. 


« I 


Sbc.  539a.  Every  person  who.  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  person, 
in  any  case  in  which  a  law  of  the  United  States  authorises  an  oath  to  be  administered,  that  he  will  testify, 
declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposition,  or  certificate  by 
him  subscnbed  is  true,  willfully  and  contrary  to  such  oath  states  and  suoscnbes  any  material  matter 
which  he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more 
than  two  thousand  dollars,  and  by  imprisonment,  at  hard  labor,  nor  more  than  five  years,  and  shall, 
moreover,  thereafter ^  be  inca|>able  of  giving  testimony  in  any  court  of  the  United  States  until  such  time 
as  die  judgment  against  him  is  reversed."  '  [See  sec.  X750.J 
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Alab.\ma. 

Huntsville. 

Montgomery. 
Arizona  Ter. 

Prescott. 

Tucson. 
Arkansas. 

Little  Rock. 

Camden. 

Harrison. 

Dardanelle. 
California. 

San  Fraricisco. 

Marysville. 

Humboldt. 

Stockton. 

Visalia. 

Sacramento. 

Los  Angeles. 

Shasta. 

Susanville. 

Bodie. 
Colorado. 

Denver  City. 

Leadville. 

Central  City. 

Pueblo. 

Del  Norte. 

Lake  City. 
Dakota  Ter. 

Mitchell. 


Dakota  Ter. — Con. 

Watertown. 

Fargo. 

Yankton. 

Bismarck. 

Dead  wood. 

Grand  Forks. 
Florida. 

Gainesville. 
Idaho  Ter. 

Boise  City. 

Lewiston. 
•  Oxford. 
Iowa. 

Des  Moines. 
Kansas. 

Topeka. 

Salina. 

Independence. 

Wichita. 

Kirwin. 

Concordia. 

Lamed. 

Wa-Keeney. 

Oberlin. 
Louisiana. 

New  Orleans. 

Natchitoches. 
Michigan. 

Detroit. 

East  Saginaw. 


Michigan — Con. 

Reed  City. 

Marquette. 
Minnesota. 

Taylor's  Falls. 

Saint  Cloud. 

Du  Luth. 

Fergus  Falls. 

Worthington. 

Tracy. 

Benson. 

Crookston. 

Redwood  Falls. 
Mississippi. 

Jackson. 
Missouri. 

Boonville. 

Ironton. 

Springfield. 
Montana  Ter. 

Miles  City. 

Helena. 

Bozeman. 
Nebraska. 

Neligh. 

Beatrice. 

Lincoln. 

Niobrara. 

Grand  Island. 

North  Platte. 

Bloomington. 


Nevada. 

Carson  City. 

Eureka. 
New  Mexico  Ter. 

Santa  Fe. 

La  Mesilla. 
Oregon. 

Oregon  City. 

Roseburg. 

La  Grande. 

Lakeview. 

The  Dalles. 
Utah  Ter. 

Salt  Lake  City. 
Washington  Ter. 

Olympia. 

Vancouver. 

Walla  Walla. 

Colfax. 

Yakima. 
Wisconsin. 

Menasha. 

Falls  of  St.  Croix. 

Wausau. 

La  Crosse. 

Bayfield. 

Eau  Claire. 
Wyoming  Ter. 

Cheyenne. 

Evanston. 


NoTB. — By  act  of  July  31, 1876,  the  land-offices  in  Ohio,  Indiana, and  Illinois  were  abolished;  and  by 
act  of  March  3. 1877,  the  vacant  tracts  of  public  land  in  Ohio,  Indiana,  and  Illinois  are  made  subject  to 
entry  and  location  at  the  General  Land-Office,  Washington,  D.  C.    (See  regulations  on  previous  page.) 
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THOMAS  H.  PRICE. 
General  Information  Under  the  Public  X.and  System. 

Commissioner  Wlliamson  to  Thos.  H.  Price,  Mobile,  Alabama,  August  27,  1877. 

You  ask  :  ist.  Are  the  Receivers  of  public  moneys  allowed  to  retain 
in  their  hands  any  part  of  the  money  received  in  payment  for  public 
lands,  as  fees  or  otherwise  ? 

This  is  a  matter  under  Sections  3620  and  5480  of  the  Revised  Statutes, 
somewhat  of  Treasury  regulation.  The  Receivers  are  not  allowed  to  re- 
tain any  money,  but  are  required  to  deposit  in  proper  manner  the  gross 
amount  of  receipts ;  and  the  amounts  due  on  account  of  salaries,  com- 
missions, etc. ,  will  be  paid  by  Treasury  warrants. 

2.  What  are  styled  "fees*'  in  homestead  and  other  cases  are  depos- 
ited to  the  credit  of  and  belong  exclusively  to  the  U.  S.  Treasury.  They 
are  not  included  in  the  gross  amount  upon  which  is  computed  the  com- 
pensation of  Registers  and  Receivers  to  ascertain  their  salary  to  the  maxi- 
mum amount  of  |3,ooo  per  annum,  as  provided  in  Section  2240  R.  S. 

3.  Patents  are  prepared  by  clerks  in  the  General  Land  Office  under 
the  supervision  of  the  Recorder  thereof. 

4.  They  are  never  recorded  and  signed  in  blank  as  to  name  oi  grantee, 
description  of  land j  date  or  otherwise,  and  are  never  executed  until  the 
claim  has  been  fully  examined  by  this  office  and  found  to  be  correct  in 
every  particular. 

5.  Patents  are  never  sent  from  this  to  the  local  office  signed  in  blank. 

6.  Assignees  of  purchasers  of  public  lands  ^i  public  or  private  sale  and 
under  the  pre-emption  laws  are  recognized  by  this  office,  and  where  the 
duly  assigned  duplicate  receipt  is  filed  in  this  office  prior  to  issue  of 
patent,  such  patent  will  be  issued  to  the  assignee. 

7.  Under  the  pre-emption  law  all  assignments  of  pre-emption  rights 
prior  to  date  of  proof  of  payment  are  null  and  void.  Sec.  2263,  Revised 
Statutes:  Myers  vs.  Croft,  13  Wallace  291.  Where,  however,  the  trans- 
fer is  made  after  9\xch  proof  djid.  pa)nnent,  this  office  will  recognize  the 
same  and  issue  patent,  as  before  stateid. 

8.  All  original  papers  filed  as  the  basis  of  a  right  to  entry  and  patent 
arc  kept  in  appropriate  files  of  this  office,  except  the  purchaser's  applica- 
tion in  cash  cases,  and  pre-emption  declaratory  statements,  which  arc 
filed  by  the  Register  in  the  district  office. 

9.  Registers  and  Receivers,  or  others,  officially  connected  with  the 
United  States  land  offices,  are  not  allowed,  under  the  rules  of  the  de- 
partment, to  become  purchasers  of  any  of  the  public  lands,  except  when 
necessary  to  perfect  a  right  which  had  attached  by  virtue  of  compliance 
with  law,  prior  to  entering  upon  duties  connected  with  such  office ;  sec- 
tion 2287  Revised  Statutes. 

By  Sec.  452  of  the  Revised  Statutes,  the  officers,  clerks  and  employees 
in  the  **  General  Land  Office,  are  prohibited  from  directly  or  indirectly 
purchasing  or  becoming  interested  in  the  purchase  of  any  of  the  public 
land.  *  *  In  harmony  with  this  law  and  good  policy,  a  regulation  of  the 
department  has  been  established,  strictly  prohibiting  all  persons  in  any 
manner  connected  with  the  government  land  service  from  becoming  pur- 
chasers, or  interested  in  the  purchase,  of  the  public  land.  This  regula- 
tion is  found  necessary  in  order  to  prevent  persons  who,  on  account  of 
the  unusual  facilities  afforded  them  by  virtue  of  their  position,  might,  by 
their  own  act  or  through  others,  injuriously  affect  the  rights  of  other 
parties. 
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lo.  "Offered'*  lands  are  such  as  have  not  only  been  advertised  under 
the  President's  proclamation,  but  have  been  actually  exposed  to  sale  at 
public  offering,  in  accordance  with  such  proclamation,  to  the  highest 
bidder,  and  remain  unsold. 


S.  N.  PUTNAM. 


Private  Entry. — Lands  which  arc  marked  upon  the  books  of  the  local  office  as  covered 
by  claims  which  are  finally  determined  to  be  absolutely  void  from  their  inception,  are 
withdrawn  from  market  and  cannot  be  again  subject  to  private  entry  until  duly  offered 
at  public  sale. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Nov,  30,  1877. 

I  have  considered  the  application  of  S.  N.  Putnam  to  purchase,  at  pri- 
vate sale,  certain  tracts  of  land,  in  the  San  Francisco,  California,  land 
district,  heretofore  offered  at  public  sale.  In  each  case  the  application 
was  refused  by  the  Register  of  the  local  office,  for  the  reason  that  the  land 
applied  for  was  covered  by  a  selection  made  by  the  State  of  California, 
in  lieu  of  lands  claimed  to  have  been  lost  in  place.  On  the  8th  of  June 
last  you  approved  the  action  of  the  Register,  and  an  appeal  has  been 
taken  to  this  department. 

Putnam  and  his  attorneys  assert  that  the  selections  are  illegal  and  void, 
and  hence  not  a  bar  to  the  sale  of  the- lands  at  private  entry. 

Without  discussing  the  question  of  the  validity  of  the  State  selections, 
I  will  proceed  to  a  consideration  of  the  main  question  involved,  viz :  if 
the  ajelections  are  found  to  be  void  from  inception,  can  the  lands  covered 
thereby  be  entered  at  private  sale,  prior  to  the  publication  of  notice  as 
required  by  the  regulations  of  your  office?  It  is  contended  that  the 
applications  are  governed  by  the  rulings  of  the  department  to  the  effect, 
that  an  invalid  State  selection  is  not  a  bar  to  the  initiation  and  perfecting 
of  a  pre-emption  claim. 

The  9th  regulation  of  January  i,  1836,  is  as  follows :  (Opinions  and 
Instructions,  p.  515.) 

**  Whenever  you  have  reason  to  believe  that  any  tract  or  tracts  in  your 
district,  heretofore  offered  at  public  sale,  may  have  been  improperly  with- 
held from  private  entry,  in  consequence  of  errors  in  your  books  or  in 
marking  the  sales  upon  your  maps,  or  from  any  other  cause  whatever,  you 
will  seek  information  from  this  office  in  relation  to  such  cases,  and  if  it 
should  then  appear  that  the  lands  have  been  thus  erroneously  withheld 
from  private  entry,  you  are  particularly  required  to  give  notice  of  the  fact 
by  public  advertisement  in  the  most  convenient  newspaper,  and  to  be  put 
up  in  suitable  places,  setting  forth  that  at  a  particular  hour  and  day 
therein  to  be  mentioned,  you  will  be  prepared  to  receive  applications  to 
enter  the  lands  designated  in  such  notice.  This  notice  should  be  given 
at  least  thirty  days  before  entries  are  to  be  received,  and  in  no  event  will 
you  allow  any  such  lands  to  be  entered  or  located  before  the  expiration 
of  the  time  thus  prescribed.'* 

On  the  14th  of  July,  1837,  the  Attorney- General,  Hon.  B.  F.  Butler, 
held  that  the  Commissioner  was  authorized  to  issue  the  same,  and  it  re- 
ceived his  approval. 

The  reasons  for  this  rule  are  clearly  stated  by  Mr.  Butler,  and  they  ap- 
ply with  equal  force  at  the  same  time.  Counsel  call  attention  to  the  state- 
ment made  in  the  opinion  as  follows:  **To  prevent  misapprehension  it  is 
proper  to  observe  that  I  understand  these  two  questions  to  relate  to  lands 
20 
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not  applied  for  at  private  sale  until  after  such  lands  had  been  for  some 
time  suspended  from  private  sale,  and  the  above  opinion  must  be  re- 
ceived with  this  limitation;**  and  argue  that,  by  an  invalid  state  selec- 
tion, there  has  been  no  reservation  or  suspension  of  the  land.  I  cannot 
concur  in  this  view.  The  selections  are  duly  noted  on  the  records  of  the 
local  office,  and  while  they  remain  thereon  no  other  entry  can  be  made 
under  the  rules  and  regulations  of  the  land  department.  The  lands  were 
thus  suspended  from  private  entry  at  the  date  of  the  applications,  and  can 
only  be  restored  by  a  proceeding  in  accordance  with  law  and  the  regula- 
tions of  your  office.  It  has  been  said  with  much  force  by  a  former  law 
officer  of  this  department  that  "the  rule  that  tracts  erroneously  marked 
on  the  books  are  thereafter  not  subject  to  private  entry  until  regularly 
restored  by  public  notice,  is  too  well  settled  to  be  seriously  questioned. 
It  was  adopted  in  1836,  has  been  since  continuously  followed  by  the 
General  Land-Office  and  the  department,  and  it  at  an  early  day  re- 
ceived the  sanction  of  the  Attorney-General  of  the  United  States*'  (3 
Opin.  274).  The  later  decisions  of  this  department,  properly  considered, 
do  not  conflict  with  that  doctrine.  The  prohibition  existing  to  the  dis- 
posal of  public  lands  at  private  sale  is  the  result  of  specific  instructions  of 
the  land  department.  A  cash  sale  is  only  operative  from  the  date  of  actual 
entry  at  the  local  office,  or  from  the  date  when  the  application  made 
should  have  been  received,  and  under  the  instructions  of  your  office  an 
erroneous  or  illegal  appropriation  is  a  bar  to  such  private  entry.  The 
same  reasoning  does  not  apply  to  the  pre-emptor;  his  right  is  founded 
upon  settlement,  and  when  perfected  relates  back  to  the  date  of  his  set- 
tlement upon  the  land,  or  to  the  time  when  the  former  appropriation  is  can- 
celled. This  is  strictly  in  accordance  with  the  principles  governing  the 
administration  of  our  public  land  system. 

Ip  your  decision  you  recite  the  provisions  of  section  2367  of  the  Re- 
vised Statutes  as  follows:  "Wherever  lands  in  California  subject  to  pri- 
vate entry  have  been  or  are  hereafter  withdrawn  from  market  for  any 
cause,  such  lands  shall  not  thereafter  be  held  subject  to  private  entry 
until  they  have  first  been  open  for  at  leist  ninety  days  to  homestead  and 
pre-emption  settlers  and  again  offered  at  public  sale.*'  Counsel  contend 
that  the  words,  "withdrawn  from  market  for  any  cause,**  cannot  properly 
be  construed  to  embrace  lands  simply  marked  upon  the  books  as  covered  by 
claims  which  are  finally  determined  to  be  absolutely  void  from  their  in- 
ception, alleging  that  such  lands  are  not  withdrawn  from  market.  I  can- 
not agree  with  this  conclusion.  As  a  matter  of  fact  these  lands  are  with- 
drawn from  private  sale,  because,  as  before  stated,  while  covered  by  the 
selection  they  are  not  subject  to  private  entry.  The  public  are  informed 
that  they  are  appropriated,  hence  of  necessity  a  withdrawal  exists,  and  a 
bar  to  a  private  entrjr  which  can  only  be  removed  in  the  manner  provided 
by  law.  The  selection  may  be  invalid,  but  that  does  not  change  the  fact 
that  the  withdrawal  exists.  Congress  did  not  enact  that  only  those  lands 
which  had  been  legally  withdrawn  should  be  again  offered  at  public  sale. 
Had  Congress  intended  to  so  legislate,  it  is  to  be  presumed  that  it  would 
have  used  language  to  carry  such  intention  into  effect  j  but  in  the  absence 
of  such  language  "  there  is  no  authority  to  import  a  word  into  a  statute 
in  order  to  change  its  meaning. '  * 

I  see  no  sufficient  reason  why  the  practice  of  the  department  which  has 
prevailed  for  so  many  years  should  be  changed.  Your  decision  is  there- 
fore affirmed. 
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JOHN  BOSWELL. 

Restoration, — How  single  tracts  of  land  may  be  restored  to  market. 

Commtssiofur  McFarland  to  Reg.  and  Rec,  Oregon  City^  Oregon,  July  II,  l88i. 

When  the  applicant  shall  file  an  affidavit  that  the  tract  in  question  is 
unimproved  land,  and  is  not  occupied  by  any  person  other  than  himself, 
having  a  color  of  title,  you  are  authorized  to  restore  said  tract  to  market, 
by  publication  for  thirty  days,  first  notifying  the  party  that  such  restora- 
tion will  give  him  no  preference  right  over  others  desiring  to  enter  the 
tract  \  for  in  case  of  any  competition,  the  same  must  be  sold  to  the  highest 
bidder. 


THOMAS  HOLLAND. 

Restoration. — After  lands  have  been  offered  at  public  sale  and  then  withdrawn,  they  may 

be  restored  to  homestead  and  pre-emption  entry. 
Private  Entry. — Until  they  have  again  been  offered  at  public  sale,  they  are  not  sul>ject 

to  private  entry. 

Commissioner  VfiiAAKiXSO^  to  Reg.  and  Rec,  Wausau,  Wisconsin,  Feb.  24,.  1877. 

I  have  considered  the  application  of  Thomas  Holland  to  purchase  at 
private  entry  the  S.  W.  ^,  N.  E.  J^  23,  20  N.,  10  E. 

The  facts  respecting  tnis  land  are  as  follows : 

It  was  originally  included  in  the  limits  of  the  grant  to  the  State  of  Wis- 
consin, and  was  withdrawn  for  the  benefit  of  the  Wisconsin  Central 
(formerly  the  Portage,  Winnebago  &  Superior)  Railroad  Company.  By 
the  act  of  Congress  approved  March  3,  1875,  consent  was  given  to  said 
railroad  company  **  to  build  that  portion  of  their  road  which  lies  between 
Portage  City  and  Steven's  Point  on  the  line  adopted  by  the  act  of  the 
Legislature  of  Wisconsin  approved  February  10,  1875,  instead  of  the  line 
adopted  by  the  act  of  the  Legislature  of  Wisconsin,  April  9,  1866,''  etc. 
The  act  further  provided  that  the  lands  falling  outside  of  the  amended 
line  of  route  *'  shall  revert  to  the  United  States  and  become  part  of  the 
public  domain,  to  be  disposed  of  as  other  public  lands."  The  company 
having  amended  its  line  under  the  terms  thereof,  you  were  directed  by 
my  letter  of  April  10,  1876,  to  restore  to  homestead  and  pre-emption  set- 
tlement and  entry,  by  the  usual  published  notice,  all  the  lands  previously 
held  for  said  grant,  but  falling  outside  of  the  amended  ten-mile  limits. 
This  you  accordingly  did,  and  the  restoration  took  effect  August  i,  1876. 

You  desire  instructions  as  to  whether  under  that  restoration  the  lands 
become  subject  to  private  entry. 

This  office  directed  a  restoration  of  these  lands  to  homestead  and  pre- 
emption settlement  and  entry  only,  and  did  not  direct  that  they  be  offered 
for  sale. 

The  Supreme  Court  in  Eldred  vs.  Sexton  (19  Wall.  189)  say:  It  is  a 
fundamental  principle  underlying  the  land  system  of  this  country,  that 
private  entries  are  never  permitted  until  after  the  lands  have  been  exposed 
to  public  auction." 

It  matters  not  that  these  lands  were  offered  originally,  for  that  "  offer- 
ing" was  removed  upon  their  being  withdrawn  for  the  railroad.  When 
they  again  became  withdrawn  from  the  operation  of  the  grant,  and  their 
exceptional  status  terminated,  the  general  provisions  of  the  land  system 
attached  to  them,  and  they  could  not  therefore  be  sold  at  private  entry 
until  all  persons  had  the  opportunity  of  bidding  for  them  at  public  auction. 
Having  not  been  so  offered,  thejr  are  not  subject  to  private  entry. 

I  therefore  reject  the  application  of  Mr.  Holland. 
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CIRCULAR  INSTRUCTIONS  OF  JULY  19,  1876. 

To  Re^s  and  JRec's  in  Alabama,  Mississippi,  Louisiana,  Arkansas,  and  Florida. 

I  have  to  call  your  attention  to  the  act  of  Congress  of  June  22,  1876, 
entitled  **An  act  to  repeal  section  two  thousand  three  hundred  and  three 
of  the  Revised  Statutes  of  the  United  States,  making  restrictions  in  the 
disposition  of  the  public  lands  in  the  States  of  Alabama,  Mississippi,  Louisi- 
ana, Arkansas,  and  Florida,  and  for  other  purposes, '*  a  copy  of  which  is 
hereto  attached. 

The  passage  of  this  act  does  not  change  the  condition  of  said  lands  as 
regards  their  liability  to  entry  under  the  homestead  laws,  but  its  im- 
mediate effect  is  to  lay  open  the  same  to  the  operation  of  the  pre-emption 
laws,  while  it  permits  also  the  location  thereon  of  such  scrip  as  may  be 
lawfully  located  upon  "unoffered"  lands.  You  will  govern  yourselves 
accordingly;  and,  for  the  benefit  of  such  persons  as  may  desire  to  avail 
themselves  of  the  pre-emption  laws,  you  will  cause  a  notice  of  your  read- 
iness to  receive  filings  thereunder  to  be  published  in  a  newspaper  of  gen- 
eral circulation  in  your  district  once  a  week  for  four  successive  weeks, 
according  to  the  form  sent  to  you  herewith. 

The  said  act  does  not  open  the  public  lands  in  said  States  to  ordinary 
private  entry  until  after  they  shall  be  offered  at  public  sale,  but  it  pro- 
vides that  this  shall  be  done  **as  soon  as  practicable  from  time  to  time, 
and  according  to  the  provisions  of  existing  law."  The  proper  steps  will 
be  taken  by  this  office,  and  the  proper  instructions  hereafter  sent  to  you, 
for  giving  effect  to  this  part  of  the  law. 

J.  A.  WILLIAMSON,  Commissioner, 


SOUTHERN  PUBLIC  LANDS. 

Pre-emption  Entry. — Lands  in  the  States  of  Arkansas,  Louisiana,  Missisippi,  Alabama, 
and  Florida,  which  were  once  "  offered,"  must  be  continued  to  be  considered  and 
treated  as  offered  land  so  far  as  to  require  the  pre-emption  claimant  to  file  his  decla- 
ratory statement  within  thirty  days,  and  make  proof  and  payment  within  twelve 
months  alter  settlement.     ^ 

Private  Entry. — Such  lands,  however,  by  reason  of  the  second  proviso  to  the  act  of 
July  4,  1878,  are  not  subject  to  " private  entry"  until  re-offered. 

Acting  Secretary  Bell  to  Commissioner  Williamson,  Afay  27,  1881.  ^ 

I  have  considered  your  request  of  the  nth  inst.,  for  instructions  re- 
specting the  treatment  of  pre-emption  claims  in  the  States  of  Arkansas, 
Louisiana,  Mississippi,  Alabama,  and  Florida,  upon  landf  once  offered 
but  not  yet  re-offered  under  act  of  July  4,  1878  (19  Stat.,  73). 

By  the  long-established  rules  of  the  Department,  lands  in  such  condi- 
tion have  been,  with  respect  to  the  time  required  for  filing,  proof  and 
payment,  classed  as  "offered**  and  subject  to  the  same  regulations  as 
lands  actually  subject  to  private  entry.  It  is  true  that  such  lands  do  not 
fall  strictly  within  the  language  of  either  section  2264  or  2265  of  the  Re- 
vised Statutes,  ,and  may,  therefore,  be  said  to  constitute  in  reality  a  third 
class,  to  which  neither  provision  will  technically  apply. 

In  such  case,  only  two  classes  being  described  by  law,  it  became  a 
practical  question  at  an  early  period  to  determine  by  the  reason  and 
analogy  of  the  law  to  which  this  anomalous  class  most  nearly  assimilated, 
and  what  rule  would  work  the  least  confusion  in  administration.  That 
question  was  settled  in  favor  of  the  rule  as  stated,  and  it  has  not  since 
been  departed  from.     See  i  Lester  359,  Copp's  Land  Laws  306,  and  the 
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decision  of  Mr.  Secretary  Delano,  of  April  lo,  1873,  cited  by  you. 
Congress  appears,  also,  to  have  given  a  legislative  construction  in  the 
same  direction  by  act  of  July  7,  1870,  for  the  relief  of  certain  settlers  in 
Nebraska  (16  Stat.,  188). 

Hundreds,  perhaps  thousands,  of  cases  have  been  adjudicated  under 
this  rule,  and  I  do  not  know  of  an  exception  made  against  its  application. 
It  results  in  complete  uniformity  as  respects  the  rights  of  settlers  located 
on  adjoining  tracts,  where  the  whole  have  once  been  offered  and  made 
subject  to  the  requirement  of  filing  within  thirty  days  and  payment  with- 
in twelve  months,  but  where  by  some  accident,  or  failure  to  consummate 
an  incipient  entry,  one  tract,  perhaps,  in  a  whole  township,  may  have 
been  rendered  not  subject  to  ordinary  private  entry  until  restored  by  the 
usual  formality  of  advertisement  or  offering.  If  by  such  accidental  or 
fortuitous  circumstances  the  land  becomes  unoffered  in  such  sense  as  to 
restore  the  privilege  of  holding  it  for  three  months  without  filing,  and 
for  thirty  months  longer  by  filing  and  before  payment,  the  anomaly  is 
presented  of  a  continually  changing  status,  and  an  advantage  to  one  set- 
tler over  another  upon  land  in  the  same  locality ;  which  advantage  may 
be  secured  by  an  act  of  bad  faith  in  the  settler,  first  setting  up  a  home- 
stead right  which  he  speedily  abandons,  then  remaining  on  the  land  as  a 
pre-emptor  for  thirty-three  months  before  payment,  while  his  neighbor 
who  settled  at  the  same  time  must  pay  for  his  claim  within  twelve.  It 
cannot  have  been  intended,  without  express  declaration,  to  give  settlers 
on  immediately  adjoining  lands,  duly  brought  by  regular  proclamation 
within  the  same  conditions,  such  unequal  advantages,  depending  upon 
merely  accidental  conditions,  or  induced,  it  may  be,  by  manifest  bad 
faith  on  the  part  of  the  settler  himself  Of  course,  if  the  law  were  posi- 
tive there  would  be  no  other  construction.  But  when  it  becomes  a  mat- 
ter of  construction,  that  construction  must  be  reasonable,  in  aid  of  gen- 
eral provisions  of  the  law,  and  in  harmony  with  the  system  of  laws 
governing  the  whole  subject. 

The  lands  released  from  restricted  disposal  by  homestead  only,  by  the 
act  of  July  4,  1876,  were  so  released  by  absolute  repeal  of  the  section  2303 
of  the  Revised  Statutes,  confining  such  disposal.  This  repeal  of  the  sec- 
tion, in  so  far  as  such  section  was  in  itself  a  repealing  statute,  would  not 
have  the  effect  of  reviving  the  previous  law  relating  to  pre-emptions,  un- 
less something  express  in  the  act  manifested  the  intent- so  to  restore  it. 
That  this  was  the  intent  appears  from  the  language  of  the  first  proviso, 
denying  the  right  of  pre-emption  to  certain  lands  specified ;  thereby  in- 
dicating that  with  respect  to  other  lands  the  privilege  was  revived. 

But  in  such  case  what  law  was  restored?  This  previous  law,  which, 
under  the  original  offering,  made  all  such  pre-emptions  subject  to  the  re- 
quirement of  filing  within  thirty  days  and  payment  within  twelve  months. 
Without  further  enactment,  ordinary  sale  by  private  entry  would  also  have 
been  restored;  as  the  same  restriction  embraces  "sale,**  as  contradistin- 
guished from  *' pre-emption.'*  But  this  further  enactment  was  added  by 
the  second  proviso,  which  only  reached  to  and  affected  "private  entry/' 
and  declared  that  such  entry  should  only  be  permitted  after  the  lands 
should  be  offered  from  time  to  time  according  to  the  provisions  of  exist- 
ing law.  As  a  proviso  must  be  strictly  construed,  and  carves  out  of  the 
general  statute  only  what  is  expressly  named  therein,  this  proviso  must  be 
held  to  provide  a  rule  for  administrative  action  exceptional  only  with  re- 
spect to  "private  entry,"  and  not  to  enlarge  or  restrict  in  any  sense  the 
usual  and  accepted  status  of  the  land  in  regard  to  pre-emption  rights,  as 
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governed  by  the  previous  law.     The  term  "private  entry'*  is  technical  as 
used  in  law,  and  requires  no  explanation  here. 

In  any  view  of  the  matter,  I  see,  therefore,  no  reason  to  modify  the  ac- 
cepted practice,  and  have  to  direct  that  you  apply  the  same  to  the  lands 
in  question. 


WILLIAM  SENSENDERFER. 

Private  Entry. — An  application  in  writing  is  the  foundation  of  all  private  entries  or 
entries  generally,  where  a  memorandum  of  the  land  sought  to  be  entered  is  required 
by  law  or  regulations. 

Commissioner  ^ilAAKWk^oi\  to  Wm.  Sensenderfer,  Jf^^r«M^yy-*, -Af<?.,  Ai?2/.  15,  1880. 

A  letter  was  addressed  by  this  office  to  the  Register  of  the  district  land 
office,  then  at  Plattsburg,  Mo.,  dated  the  22d  of  May,  1855,  which  may 
be  the  letter  to  which  you  refer,  containing  among  other  things  the  follow- 
ing, viz. :  **  You  also  appear  to  be  laboring  under  a  misapprehension  in 
supposing  the  application  of  a  purchaser  tp  be  a  mere  matter  of  form. 
Such  is  not  the  fact.  By  the  act  of  Congress  approved  February  24, 
1 8 10,  every  person  making  application  at  any  of  the  land  offices  of  the 
United  States  for  the  purchase  at  private  sale  of  a  tract  of  land  is  required 
to  produce  to  the  Register  a  memorandum  in  writing  describing  the  tract, 
which  he  shall  enter  by  the  proper  number  of  the  section,  half  section, 
or  quarter  section,  (as  the  case  may  be)  and  of  the  township  and  range, 
subscribing  his  name  thereto,  which  memorandum  the  Register  shall  file 
and  preserve  in  his  office.  Such  written  application  forms  the  foundation 
of  every  entry,  and  is  made  to  govern  in  all  cases  in  deciding  the  ques- 
tion as  to  what  particular  tract  of  land  was  entered,  and  under  no  circum- 
stances is  it  admissible  to  alter  in  any  manner  the  affidavit  and  application 
of  the  purchaser.  The  filling  up  of  the  application  is  no  part  of  the  offi- 
cial duty  of  the  Register  or  Receiver.  If  requested  to  do  so  you  may  fill 
up  the  application,  but  when  signed  by  the  applicant  it  becomes  his  own 
act,  and  he  alone  is  responsible  for  any  errors  that  may  exist  therein." 

The  above  has  specific  reference  to  purchasers  of  public  land  at  pri- 
vate sale.  The  principle  stated  is  held  by  this  office  to  apply  generally 
in  cases  of  entries  of  public  lands,  or  locations  thereof  with  warrants  or 
scrip  where  applications  are  required  to  be  made  by  law  or  official  regu- 
lations. 


T,  J.  EDWARDS. 

Assignment, — Assignments  of  duplicate  cash  receipts  must  be  witnessed,  and  iikcase  of 
married  men  the  dower  right  must  be  assigned  by  the  wives. 

Commissioner  Williamson  to  T.  J.  Edwards,  Red  Oak,  Iowa,  October  20,  i88i. 

On  the  17th  ult.,  said  duplicate  was  assigned  to  Thomas  J.  Edwards 
and  acknowledged  before  Lyman  Evans,  a  Notary  Public,  but  the  trans- 
fer is  defective  in  that  it  is  not  witnessed,  and  if  Mr.  Wells  was  a  married 
man,  he  could  not  thus  dispose  of  a  dower  right.    • 

In  view  of  a  recent  decision  by  the  Secretary  of  this  Department, 
Whitaker  vs,  S.  P.  R.  R.,  July  27,  1880,  and  in  the  absence  of  any  law 
authorizing  the  transfer  in  this  manner  of  cash  duplicates  and  the  land 
embraced  therein,  I  must  decline  to  follow  the  assignment  in  the  issue  of 
patent. 

The  duplicate  will  be  filed  with  the  certificate  which  was  recently 
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approved  for  patenting,  and  the  patent  when  ready  will  be  sent  to  your 
address. 


PATRICK  CLASBY  et  al. 

Double  Minimum, — ^The  even  sections  along  the  route  of  the  railroad  granted  by  act  of 
July  I,  1862,  and  the  acts  amendatory  thereof,  must  be  sold  for  not  less  than  $2.50  per 
acre. 

The  former  practice  of  the  General  Land  Office  held  to  be  erroneous. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec,^  San  Francisco^  CcU..,  Aug.  13,  1877. 

The  land  involved  is  within  the  exterior  lines  of  the  Rancho  Los 
Medanis,  confirmed  by  U.  S.  District  Court,  October  16,  1856,  and  20 
miles  limits  of  withdrawal  of  W.  P.  Railroad  of  January  30,  1865,  but 
excluded  from  the  grant,  final  action  on  survey  not  having  been  had 
until  after  withdrawsil,  viz.,  Nov.  23,  1869,  by  District  Court. 

Said  pre-emptors,  as  appears,  alleged  settlement  subsequent  to  the  with- 
drawal, with  the  exception  of  Easton,  and  he  in  reply  to  the  question  as 
to  when  he  made  actual  settlement,  says,  "  To  the  best  of  my  knowledge, 
in  1866,"  and  again,  in  reply  to  the  same  question,  at  a  later  period, 
says,  "  In  1866,"  and  this  being  corroborated  by  the  weight  of  evidence, 
must  be  regarded  as  conclusive. 

The  former  practice  of  this  office  in  holding  the  even  sections  within 
railroad  limits,  and  within  rejected  grants,  which  have  been  declared 
excluded  from  the  operation  of  railroad  withdrawal,  at  the  minimum  price 
of  1 1. 25  per  acre,  is  believed  to  be  erroneous  and  in  contravention  of  the 
act  of  March  6,  1868,  which  reads :  '*  That  nothing  in  the  act  approved 
July  I,  1862  *  *  *  and  the  acts  amendatory  thereof,  shall  be  held  to 
authorize  the  withdrawal  or  exclusion  from  settlement  and  entry,  under 
the  provisions  of  the  pre-emption  or  homestead  laws,  the  even  numbered 
sections  along  the  routes  of  the  several  roads  therein  mentioned  which 
have  been  or  may  be  hereafter  located ;  Provided,  that  such  sections  shall 
be  rated  at  two  dollars  and  fifty  cents  per  acre,  and  subject  only  to  entry 
under  these  laws." 

The  language  of  this  act  is  plain,  and  its  construction  must  appear  sim- 
ple, that  t$e  even  sections  being  along  the  route  specified  shall  be  sold  at 
J2.50  per  acre,  and  under  such  law  I  can  entertain  no  other  construction. 

Said  entries  were  suspended  by  my  predecessor's  letter  of  July  9,  1875, 
additional  payment  being  thereby  called  for.  Subsequently,  Feb.  25, 
1876,  acting  in  pursuance  of  suggestions  in  Register's  letter  of  Feb.  9, 
1876,  you  were  directed  to  suspend  action  and  await  further  advice. 

You  will  call  for  an  additional  payment  of  ^1.25  per  acre,  of  each  of 
said  claimants,  imder  the  act  quoted  herein. 


WOLF  LAKE. 


Claims  of  the  Illinois  Central  R.  R.  Co.,  State  of  Illinois,  County  of  Cook' and  others, 
for  lands  in  township  37  north,  range  1 5  east,  Illinois,  known  as  the  bed  of  Wolf  Lake. 

ABSTRACT   OF   DECISION. 

On  the  1 2th  of  February  the  Commissioner  of  the  General  Land  Office 
rendered  decision  on  the  claims  of  the  Illinois  Central  Railroad  Company, 
the  State  of  Illinois,  Gertrude  Hardin  and  Horatio  B.  DeWitt,  riparian 
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owners,  several  Sioux  half-breed  scrip  locators,  and  various  pre-emption 
and  homestead  claimants,  for  lands  in  township  37  north,  range  15  east, 
Illinois. 

These  lands  constitute  the  bed  of  what  is  known  as  Wolf  Lake,  in  Cook 
county,  Illinois,  shown  by  the  survey  of  the  township  in  1835  as  a  navi- 
gable lake.  The  waters  having  receded  or  evaporated,  survey  of  the  land 
so  brought  into  existence  was  made  by  direction  of  the  General  Land 
Office  and  approved  Dec.  31,  1874.  On  February  8,  1875,  liearing  was 
had  at  Springfield,  at  which  the  various  claims  were  presented,  a,pd,  after 
its  close,  sent  up  for  decision  of  the  Commissioners. 

In  passing  upon  the  claims  of  the  railroad  company,  the  state,  and  the 
riparian  owners,  the  Commissioner  says  : 

**  The  first  claim  for  consideration  is  that  of  the  Illinois  Central  Rail- 
road Company,  under  the  act  of  Congress  approved  September  20, 
1850  (9  Statutes,  466). 

**  By  that  act  there  was  granted  to  the  State  of  Illinois,  to  aid  in  the 
construction  of  a  railroad  from  Chicago  to  Mobile,  every  alternate  sec- 
tion of  land,  designated  by  even  numbers,  for  six  sections  in  width  on 
each  side  of  the  said  road  and  its  branches.  This  grant  was  transferred 
to  the  company  by  an  act  of  the  legislature  of  the  state. 

"Lands  within  the  limits  of  the  grant  were  withdrawn  by  telegram 
from  this  office  September  19,  1850,  followed  by  letters  of  September  20, 
1850.  Lands  supposed  to  be  nbt  needed  for  the  satisfaction  of  the  grant 
were  restored  in  1852.  The  grant  was  adjusted  in  May,  1858,  since 
which  certain  tracts,  approved  to  the  state  in  the  adjustment,  were  found 
to  have  been  disposed  of  prior  to  the  grant,  and  so  noted  on  the  margin 
of  the  approved  lists,  as  follows : 

Within  the  six-mile  limits 200  acres 

Within  the  fifteen-mile  limits S40  acres 

Total 1,040  acres 

showing  that  the  railroad  company  has  failed  to  this  extent  in  receiving 
the  quantity  awarded  in  adjustment. 

*'  The  grant  has  been  treated  by  the  department  and  the  courts  as  fully 
adjusted,  and  I  think  this  of  itself  is  a  sufficient  bar  to  the  claim.  If, 
however,  the  company  has  any  right  to  the  lands,  it  is  by  vi/tue  of  the 
original  grant  of  even-numbered  sections  within  six-mile  limits,  and  not 
as  indemnity  for. lands  lost  by  failure  of  title  to  those  embraced  in  the 
adjustment. 

**  *  There  be  and  is  hereby  granted,*  are  the  words  of  the  act.  The 
Supreme  Court  of  the  United  States  in  the  case  of  the  Leavenworth, 
Lawrence  and  Galveston  Railroad  vs.  The  United  States  (2  Otto  741), 
say,  in  regard  to  the  grant  then  under  consideration,  the  language  being 
precisely  similar,  that  *  it  creates  an  immediate  interest  and  does  not  indi- 
cate a  purpose  to  give  in  future.*  'There  be  and  is  hereby  granted,'  are 
words  of  absolute  donation,  and  import  a  grant  inprasenii.  This  court 
has  held  that  they  can  have  no  other  meaning ;  and  the  land  department, 
on  this  interpretion  of  them,  has  uniformly  administered  every  previous 
similar  grant.  Railroad  Company  vs.  Smith,  9  Wallace  95 ;  Schulenberg 
z/j.  Harriman,  21  idem  60;  i  Lester.  513;  8  Opinions  257;  11  idem  47. 
The  act  of  September  20,  1850,  therefore  passed  a  present  interest,  and 
conveyed  only  land  which  then  existed  in  the  even-numbered  sections 
within  the  six-mile  limits.  The  question  involved,  consequently,  is 
whether  the  land  claimed  was  in  existence  at  the  date  of  the  grant. 
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*'  Meanders  of  what  was  termed  a  navigable  lake,  covering  the  lands  in 
controversy,  were  surveyed  in  1834  and  1835,  ^^^  ^Y  *^^  P^^^  constructed 
from*  that  survey  this  office  has  so  far  been  governed  in  disposing  of  the 
lands  in  the  township.  The  first  evidence  presented  to  this  office  of  the 
existence  of  land  within  the  limits  of  this  meandered  lake  is  found  in  the 
affidavits  of  Franklin  A.  Cleveland,  George  A.  Rowe,  Chester  B.  Rush- 
more,  and  Alice  A.  Condit,  presented  by  H.  O.  McDaid,  of  Chicago,  as 
attorney,  with  application  dated  August  19,  1874,  for  a  survey  of  *  Wolf 
Lake'  bed.  There  is,  however,  testimony  in  connection  with  the  claim 
under  the  *  swamp  lands*  grant,  showing  that  this  land  was,  to  a  great  ex- 
tent, covered  with  lyater  so  late  as  1850:  the  tenor  of  all  the  evidence 
being  to  the  effect  that  the  greater  part,  if  not  all  of  it,  came  into  exist- 
ence some  time  subsequent  to  1850  and  prior  to  the  survey  of  1874  as  a 
*  lake  bed,*  from  which,  by  evaporation  or  other  causes,  natural  or  artificial, 
the  waters  had  permanently  receded,  leaving  within  the  unsurveyed  area 
dry  land,  fit,  in  ordinary  seasons,  for  agricultural  purposes.  On  receipt 
of  the  application  referred  to,  survey  was  made  by  direction  of  this  office 
and  approved  as  that  of  the  bed  of  a  lake  covered  with  navigable  water  at 
the  time  of  the  original  survey,  segregated  from  the  surveyed  public  lands 
by  the  meandered  lines  of  that  survey,  and,  consequently,  excluded  from 
the  operation  of  laws  granting  or  providing  for  the  disposal  of  public 
lands  while  so  designated  a  body  of  navigable  water,  and  as  lands  which 
had  come  into  existence  subsequent  to  the  original  survey  of  the  lake  and 
adjacent  lands. 

** Although  it  is  possible  that,  at  the  date  the  railroad  grant  became 
effective,  there  was,  between  the  actual  borders  of  the  lake  and  its  borders 
as  laid  down  on  the  survey  of  1835,  ^  small  strip  of  land,  and  although 
the  evidence  goes  to  show  that,  notwithstanding  the  survey  of  1835  treats 
the  body  of  water  as  a  whole,  with  no  division  between  what  are  now 
called  Wolf  and  Hyde  Lakes,  there  was,  in  1850,  a  strip  of  timbered 
land  running  from  the  border  of  the  lake,  in  section  20  southwestwardly, 
to  its  border  in  section  29,  thus  dividing  it  into  two  parts;  the  testimony 
as  to  the  width  of  this  strip  in  1850  is  so  conflicting  that  it  is  not  prac- 
ticable to  determine,  even  approximately,  its  area  in  section  20.  And  as 
the  existence  of  sufficient  portion  of  land  or  swamp  to  bring  .any  sub- 
division within  the  denomination  of  'swamp  land  *  in  1850  has  not  been 
established,  I  have  preferred,  inasmuch  as  the  area  of  land  in  section  20 
in  1850  would  be  very  small,  if  the  utmost  claimed  were  allowed,  to  con- 
sider the  failure  to  establish  the  swampy  character  of  the  land  in  1850  as  a 
failure  to  show  that  the  plat  of  the  survey  of  1835  did  not  correctly 
represent  the  boundaries  of  the  land  in  1850. 

"It  being  held  that  the  land  was  not  in  existence  at  the  date  of  the 
grant  under  which  the  Illinois  Central  Railroad  Company  claims,  it  is 
also  held,  under  the  decision  of  the  Supreme  Court  before  referred  to, 
that  the  grant  did  not  attach  to  it  on  its  subsequent  formation  or  appear- 
ance, and  the  claim  of  ^the  company  is  therefore  rejected. 

"  The  claims  of  the  State  of  Illinois  for  herself  and  the  county  of 
Cook,  as  granted  of  the  state,  under  the  swamp  lands  act  of  September 
28,  1850  (9  Statutes,  519),  embrace  all  the  lands  in  controversy. 

"  These  claims  are  rejected  for  two  reasons:  First,  because  of  failure 
to  establish  the  swampy  character  of  the  land  in  1850,  this  office  having 
uniformly  held  that  the  'swamp  lands*  grant  was  a  grant  in  prasenti^  and 
that  lands,  to  pass  thereunder,  must  have  been  *  swamp*  at  the  date  of  the 
grant,  not  subsequently  brought  into  that  condition  by  the  recession  of 
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waters  covering  the  same ;  and,  second,  because  so  long  ago  as  November 
20,  1855,  the  honorable  Secretary  of  the  Interior  decided  that  the  State 
of  Illinois  was  not  entitled  to  swamp  lands  under  the  grant  of  September 
28,  1850,  in  either  odd  or  even  numbered  sections,  within  the  six-mile 
limits  of  the  railroad  grant  by  the  act  of  September  20,  1850  (i  Lester, 
page  523).  . 

**  The  riparian  claims  of  Gertrude  Hardin  and  Horatio  B.  DeWitt  have 
been  denied  by  the  action  of  this  office  in  ordering  and  approving  the 
survey  of  the  lake  bed,  thus  treating  the  land  as  belonging  to  the  United 
States/' 

The  locations  and  attempted  locations  of  Sioux  half-breed  scrip  are 
thus  disposed  of: 

"The  act  of  Congress  approved  July  17,  1854(10  Statutes  304),  which 
authorizes  the  issue  of  this  scrip,  contains  the  provision  that  the  '  scrip 
may  be  located  upon  any  of  the  lands  within  said  reservation'  ^on  the 
west  side  of  Lake  Pepin  and  the  Mississippi  River,  in  the  Territory  of 
Minnesota),  *not  now  occupied  by  actual  and  bona  fide  settlers  of  the 
half-breeds  or  mixed  bloods,  or  such  other  persons  as  have  gone  into  said 
Territory  by  authority  of  law,  or  upon  any  other  unoccupied  lands  sub- 
ject to  pre-emption  or  private  sale,  or  upon  any  other  unsurveyed  lands 
not  reserved  by  government,  upon  which  they  have  respectively  oiade 
improvements.'  ♦ 

"  By  reference  to  the  instructions  of  February  22,  1864,  from  this  office 
(2  Lester  369),  it  will  be  observed  that  they  prescribe  that  within  three 
months  after  the  filing  of  the  plat  of  survey  the  scrip  locator  on  unsur- 
veyed lands  *  should  repair  to  the  district  land-office,  file  his  scrip  with 
his  affidavit,  designating  specifically,  in  compact  legal  subdivisions,  the 
tracts  embracing  his  improvements,  and  should  state  in  his  affidavit  the 
character  and  extent  of  his  improvements,  and  file  testimony  of  compe- 
tent witnesses  corroborative  of  his  statenaent. '  The  circular  also  instructs 
district  officers  *  that  no  mineral  or  reserved  lands  can  be  taken  by  this 
scrip,  nor  can  it  be  located  upon  the  even-numbered  double  minimum 
reserved  sections.' 

"The  law  and  the  regulations  prescribe  that  this  scrip  may  be  located 
upon  lands  subject  to  pre-emption  or  upon  unsurveyed  lands  when  accom- 
panied by  occupation  and  improvement  of  the  same,  but  in  no  case  upon 
mineral,  reserved  or  double-minimum  lands.  The  use  of  the  term  *  even- 
numbered,'  to  designate  the  double- minimum  sections,  doubtless  arose 
frQm  the  fact  that  in  nearly  all  the  acts  granting  lands  in  aid  of  public 
improvements  the  odd-numbered  sections  were  granted  and  the  even- 
numbered  reserved  and  made  double-minimum ;  but  the  manifest  inten- 
tion was  to  prohibit  the  location  of  this  scrip  upon  double-minimum  lands, 
whether  in  even  or  odd-numbered  sections. 

"  Inverting  these  prescriptions  for  consideration  with  the  scrip  claitns, 
I  find  that  this  land  is  within  the  six-mile  limits  of  the  railroad  grant, 
under  the  act  of  September  20,  1850.  , 

"Under  the  third  section  of  that  act,  'the  sections  and  parts  of  sec- 
tions of  land,  which  by  such  grant  shall  remam  to  the  United  States, 
within  six  miles  on  each  side  of  said  road  and  its  branches,  shall  not  be 
sold  for  less  than  double  the  minimum  price  of  the  public  lands  when 
sold.'  This  land  is,  consequently,  double-minimum  land,  and  being 
such,  cannot  be  taken  under  locations  of  Sioux  half-breed  scrip,  because 
of  the  prohibition  embodied  in  the  regulations  of  February  22,  1864. 

"It  has  been  claimed,  however,  that  the  law  does  not  prohibit  the 
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location  of  this  scrip  upon  double>minimum  lands.  Without  attempting 
to  discuss  this  point,  I  think  a  conclusion  can  be  arrived  at  in  these  cases 
without  questioning  the  soundness  of  the  regulations  or  the  settled  prac- 
tice of  the  office  thereunder. 

"Although  these  pieces  of  scrip  were  filed  for  location  on  unsurveyed 
lands,  and  were  each  accompanied  by  an  affidavit  of  one  Reynolds,  who 
sets  forth  his  personal  acquaintance  with  the  land  and  that  there  are  no 
improvements  thereon,  save  those  by  or  for  the  scrip  locator  or  his  attor- 
ney, there  is  no  evidence  that  any  improvements  have  ever  been  made  by 
or  for  those  persons.  As  these  locations  are  all  in  conflict  with  claims 
under  the  pre-emption  and  homestead  laws,  this  is  a  fatal  defect,  and  for 
that  reason,  if  for  no  other,  they  are  invalid  and  void.  Those  which 
were  adjusted  are  therefore  held  for  cancellation,  and  the  attempted  loca- 
tions, which  were  not  adjusted,  are  rejected.*' 

Before  considering  the  pre-emption  and  homestead  claims,  the  Commis- 
sioner alludes  to  the  fact  that  the  lands  are  within  the  incorporated  limits 
of  the  town  of  Hyde  Park,  a  suburb  of  Chicago,  and  considers  the  objec- 
tion that,  being  within  the  limits  of  the  town,  the  land  was  not  subject  to 
disposal  under  the  pre-emption  and  homestead  laws.     He  says : 

**  It  has  been  suggested  that  the  land  in  question  is  not  subject  to  dis- 
posal under  the  pre-emption  and  homestead  laws,  because  of  its  being 
embraced  within  the  corporate  •limits  of  the  town  of  Hyde  Park. 

**  While  it- may  be  doubted  whether  an  act  of  incorporation  can  confer 
on  a  municipal  government  authority  over  land  not  in  legal  existence  as 
such  at  the  time  of  the  incorporation,  the  discussion  of  §uch  a  question 
would  be  purely  speculative  at  this  time.  The  town  has  never  filed  any 
map  of  its  corporate  limits,  or  done  any  act  under  law  looking  toward 
setting  up  a  claim  either  for  the  land  or  for  its  exception  from  the  opera- 
tion of  the  pre-emption  laws,  and  I  think  is  precluded  from  so  doing  by 
the  act  of  March  3,  1877,  the  incorporated  town  covering  an  area  many 
times  greater  than  the  quantity  of  land  to  which  it  would  be  entitled 
under  the  town -site  laws,  and  the  land  in  question  being  some  miles  from 
the  populated  portion  of  the  town,  not  settled  upon,  inhabited,  improved, 
or  used  for  business  or  muncipal  purposes  bv  the  town.  Such  being  the 
case,  I  do  not  think  the  objection  carries  weight,  and  therefore  pa3s  it  by 
without  further  consideration.'' 

The  various  pre-emption  and  homestead  claims  are  then  considered, 
and  the  land  awarded  to  such  of  this  class  of  claimants  as  show  priority 
of  right. 

ISAAC  C.  HICKS. 

Privaie  Entry, — Review  of  an  alleged  private  entry,  at  the  Ltttle  Rock  land;office,  at 
or  about  the  time  Arkansas  passed  the  ordinance  of  secession. 

Secretary  ScHURZ  to  Commissioner  Williamson, /i/^^  21,  i88o. 

Respecting  the  alleged  private  entry  of  Isaac  C.  Hicks,  at  the  Little 
Rock,  Arkansas,  office,  April  30,  1861,  of  the  S.  E.  }^  of  the  S.  W.  ^ 
of  section  19,  Town.  2  N.,  R.  8  W.,  containing  40  acres  at  ^2.50  per 
acre. 

The  Receiver's  duplicate  receipt  No.  14098  appears  to  have  been  filed 
in  your  office  in  February,  1878,  by  Hon.  L.  C.  Cause,  of  the  House  of 
Representatives,  representing  himself  as  attorney  for  P.  M.  Wheat,  who 
claimed  to  have  been  at  that  time  owner  of  the  land.  You  returned  said 
receipt  on  the  20th  of  February,  1878,  and  on  the  6th  of  March,  in  reply 
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to  a  further  communication  from  Mr.  Gause,  he  was  advised  that  the  en- 
try was  not  a  matter  of  record  in  your  office,  and  was  probably  allowed 
under  State  authority  at  the  breaking  out  of  the  rebellion,  and  not  re- 
ported by  the  Register  and  Receiver  to  the  department.  He  was  allowed 
sixty  days  to  present  arguments,  or  evidence  tending  to  establish  the 
validity  of  the  alleged  entry,  but  seems  to  have  taken  no  further  notice  of 
the  matter. 

On  the  30th  of  July  last,  S.  V.  Niles,  Esq.,  without  disclosing  for  whom 
he  appeared,  filed  in  your  office  certain  papers  anci  affidavits  tending  to 
show  that  the  entry  was  allowed  in  regular  course,  prior  to  the  act  of 
secession  by  the  State,  and  was,  therefore,  entitled  to  full  recognition,  as 
binding  the  government  by  the  acts  of  its  proper  officers,  and  should  be 
carried  into  patent,  notwithstanding  the  fact  that  the  certificate  of  the 
Register  was  not  transmitted  to  your  office,  and  the  purchase  money  was 
not  accounted  for  by  the  Register  to  the  Treasurer  of  the  United  States. 

Subsequent  letters  of  March  21  and  May  31,  1880,  reiterate  the  claim, 
and  request  the  submission  of  the  papers  for  action  by  the  department, 
and  upon  these  requests  your  reports  above  cited  were  forwarded. 

The  first  thing  to  be  inquired  into  is  the  status  of  the  tract  involved  ; 
in  order  to  determine  whether  or  not  it  was,  all  else  being  regular,  sub- 
ject to  disposal  at  that  date.  And  here  I  find  error  in  your  supplemental 
report ;  for,  although  it  was,  as  stated,  within  fifteen  miles  of  the  Cairo 
and  Fulton  Railroad,  and  was  withdrawn  in  1853,  it  also  appears  from 
examination  of  your  records  that  it  was  within  6  miles  of  the  Memphis  and 
Little  Rock  Branch,  and  held  as  a  reserved  government  section,  and  was 
actually  offered  at  $2.50  per  acre  in  October,  1856,  under  Proclamation 
No.  559.  The  indemnity  right  on  the- main  line  was  not  considered  as 
attachmg  to  the  lands  alternate  to  the  granted  sections  "in  place*'  of  the 
branches,  at  the  point  of  intersection,  and  the  adjustment  appears  to  have 
been  fully  carried  into  effect  accordingly. 

In  1870  and  again  in  1871,  homestead  entries  were  successively  ad- 
mitted, both  of  which  have  been  abandoned  and  canceled ;  so  that  noth- 
ing appears  now  of  record  in  your  office  adverse  to  the  title  of  the  United 
States. 

In  the  district  office  the  Register  reports  the  finding  of  the  original 
application  of  Hicks,  dated  April  13,  1861,  with  a  marginal  marking  at 
the  right  of  the  date  thus:  "April  13th,  1861,  30  acct." 

It  is  duly  numbered  14098  and  certified  by  H.  A.  Powers,  Register,  as 
to  quantity  and  price,  in  the  usual  form. 

He  also  reports  the  entry  as  being  regularly  posted  in  the  Register  of 
Certificates,  but  not  in  the  tract  books,  plats,  or  Register  of  Receipts. 
Also  that  the  regular  series  of  numbers  runs  up  to  141 21,  the  last  being 
of  date  July  31,  1861 ;  but  he  does  not  report  the  dates  of  the  interven- 
ing numbers,  nor  of  the  numbers  between  14025,  the  last  officially  re- 
ported to  your  office  of  date  December  31,  i860,  and  No.  14025,  the 
entry  in  question. 

The  affidavit  of  John  Kirkwood,  who  was  appointed  Receiver  upon 
the  re-opening  of  the  office  in  1865,  does  not  vary  materially  from  the 
foregoing.  His  statements  to  the  effect  that  the  former  Receiver,  Mr. 
Moody,  turned  over  to  Receiver  Crutchfield  all  moneys  received  from 
sales  of  United  States  lands  cannot  be  tme,  inasmuch  as  Crutchfield  pre- 
ceded him  in  office,  and  died  before  his  appointment.  His  professed 
knowledge  of  the  fact,  resting  in  his  recollection,  that  Moody  continued 
to  act  as  Receiver  for  the  U.  S.  Government  until  some  time  after  the 
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State  seceded  on  the  6th  of  May,  1861,  cannot  be  in  anywise  relied  on, 
as  your  records  show  that  Moody,  after  notice  of  the  approval  of  his 
bonds  on  the  19th  of  April,  1861,  never  rendered  any  report  whatever  to 
the  United  States. 

The  question  then  recurs  upon  the  measure  of  recognition  to  which 
this  claim  is  entitled  upon  the  mere  face  of  the  papers,  unsupported  by 
other  proof,  in  view  of  the  requirements  of  law  respecting  the  issue  of 
patents,  and  of  the  notorious  fact  that  at  the  date  of  the  alleged  entry 
the  incipient  acts  of  the  Rebellion  had  already  affected  the  people  of  the 
.State  and  land  district ;  that  six  days  afterward  the  ordinance  of  secession 
was  passed,  and  that  on  the  day  succeeding  this  alleged  sale  it  was  the  duty 
of  the  Register  and  Receiver  to  render  a  return  to  this  Department  of 
the  monthly  sales. 

In  looking  at  the  papers  themselves,  I  think  they  fail  to  make  a  prima 
facie  case. 

Only  one  of  the  four  notations  required,  appears  to  be  found  on  the 
books  of  the  district  office*.  Only  two  of  the  papers  necessary  to  an  entry 
are  found ;  no  certificate  of  purchase,  original  receipt,  or  Register's  or 
Receiver's  abstract  being  preserved,  and  no  deposit  of  the  money  to  the 
credit  of  the  United  States  being  claimed. 

The  application,  although  dated  on  the  13th,  appears  to  have  been 
held  until  the  last  day  of  the  month  before  the  entry  was  admitted,  if  any 
was  admitted,  and  nothing  is  offered  to  explain  the  circumstances.  The 
occasion  was  inopportune  for  irregular  transactions  with  government  af- 
fairs and  property  in  the  locality ;  and  the  events  immediately  ensuing, 
in  which  all  classes  of  the  population,  including  these  land  officers,  notor- 
iously participated,  justify  unusual  scrutiny  and  full  proof  of  regular  com- 
pliance with  law,  before  recognizing  claims  against  the  government 
property  and  lands. 

But  there  is  another  reason  for  declining  to  open  these  claims  for  fur- 
ther consideration.  The  events  and  settlements  of  the  questions  growing 
out  of  the  war  were  political,  and  made,  in  a  manner,  according  to  the 
exigencies  of  the  case,  and  with  a  view  to  a  prompt  and  speedy  return  to 
regular  methods  when  again  extending  the  operation  of  the  general 
laws  over  the  lately  insurgent  districts. 

To  this  end,  upon  the  re-opening  of  the  district  offices  in  Arkansas,  your 
office,  by  letter  of  the  27th  of  October,  1865,  instructed  the  Register  and 
Receiver  at  Little  Rock,  with  respect  to- these  irregular  unreported  entries, 
and  declined  in  advance  to  give  them  any  recognition  whatever.  In  a 
matter  of  such  importance  as  the  restoration  of  intercourse,  and  the  re- 
establishment  of  the  land  system,  it  must  be  presumed  that  your  prede- 
cessor acted  with  the  full  concurrence  and  advice  of  the  Secretary  of  the 
Interior,  and  the  conclusions  then  reached  and  acted  upon,  have  the  force 
of  stare  decisis  in  the  Department. 

In  those  instructions  I  find  the  following:  ''Herewith  is  a  statement 
showing  the  date  of  the  last  returns  received  from  the  Arkansas  offices, 
and  the  last  recorded  and  recognized  numbers  of  cash  certificates  and  R. 
&  R.  numbers  of  Warrant  Locations. 

"  In  re-organizing  and  commencing  the  business  of  your  office,  you 
will  begin  your  cash  entries  with  No.  14,026,  and  in  the  same  manner 
continue  the  series  of  Warrant  Locations  under  different  acts  from  the 
numbers  given  herewith,  paying  no  heed  to  the  higher  numbers  that  may 
have  been  issued  without  authority  by  persons  who  renounced  allegiance 
to  the  Government  of  the  United  States.     The  attempted  disposals  of  the 
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United  States  public  lands  by  other  than  United  States  authorities,  arc 
wholly  illegal  and  void,  and  such  sales  cannot  be  recognized  by  the  De- 
partment.*' 

A  list  of  the  dates  and  numbers  follows  the  foregoing.  ' 

Further  on,  the  officers  were  required  to  collect  and  report  all  practi- 
cable information  respecting  these  unrecognized  sales,  for  future  reference. 

And  on  the  first  of  May,  1866,  the  Register  and  Receiver  were  advised 
to  give  thirty  days'  notice  to  purchasers  at  such  sales,  that  they  would  be 
allowed  a  preference  right  of  purchase  of  the  lands  so  entered,  in  order 
that  actual  occupants  might  not  be  deprived  of  their  possessions  without, 
an  opportunity  to  perfect  their  titles  under  United  States  laws. 

It  is  true  that  the  claim  now  set  up  presents  an  apparent  purchase  from 
the  United  States  officers  before  the  formal  act  of  secession.  But  I  do 
not  regard  this  as  materially  affecting  the  question.  The  rebellion  had 
already  commenced.  The  time  imminent.  Six  days  only  elapsed,  and 
during  that  six  days  the  duty  to  report  the  month's  returns  had  matured. 
It  was  not  done.  All  appears  to  have  been  carried  together  into  the 
movement  against  the  legal  government,  and  the  inchoate  individual 
right,  if  any  existed,  became  merged  in  the  general  result,  and  is  only 
now  sought  to  be  revived  after  a  lapse  of  nearly  seventeen  years,  and 
when  the  proper  authorities,  having  the  whole  subject  under  considera-' 
tion,  have  already  settled  it  as  an  incident  of  the  general  policy.  All 
that  is  now  known  might  then  have  been  presented.  It  must  be  held  to 
have  been  included  in  the  adjudication  (Vance  vs,  Burbank,  U.  S.  Su- 
preme Court,  Oct.  Term,  1879). 

If  any  relief  be  needed  in  this  and  similar  cases,  Congress  is  the  proper 
source  from  which  to  obtain  it ;  the  laws,  regulations  and  precedents,  not 
warranting  action  by  this  department  looking  to  a  recognition  of  the 
claim. 


CIRCULAR  INSTRUCTIONS  OF  AUGUST  8,  1878. 

CHANGES  OF   ENTRY. 

In  order  to  secure  uniformity  in  proceedings  upon  applications  for 
Change  of  Eniry,  attiention  is  called  to  the  following  sections  of  the 
Revised  Statutes  and  accompanying  instructions : 

Sec.  2369.  In  every  case  of  a  purchaser  of  public  lands,  at  private  sale, 
having  entered  at  the  land  office  a  tract  different  from  that  he  intended  to 
purchase,  and  being  desirous  of  having  the  error  in  his  entry  corrected, 
he  shall  make  his  application  for  that  purpose  to  the  Register  of  the  land 
office,  and  if  it  appears  from  testimony  satisfactory  to  the  Register  and 
Receiver  that  an  error  in  the  entry  has  been  made,  and  that  the  same  was 
occasioned  by  original  incorrect  marks  made  by  the  surveyor,  or  by  the 
obliteration  or  change  of  the  original  marks  and  numbers  at  comers  of 
the  tract  of  land ;  or  that  it  has  in  any  otherwise  arisen  from  mistake  or 
error  of  the  surveyor,  or  officers  of  the  land  office,  the  Register  and 
Receiver  shall  report  the  case,  with  the  testimony,  and  their  opinion 
thereon,  to  the  Secretary  of  the  Interior,  who  is  authorized  to  direct  that 
the  purchaser  is  at  liberty  to  withdraw  the  entry  so  erroneously  made,  and 
that  the  moneys  which  have  been  paid  shall  be  applied  in  the  purchase  of 
other  lands  in  the  same  district,  or  credited  in  the  payment  for  other 
lands  which  have  been  purchased  at  the  same  office. 

Sec.  2370.  The  provisions  of  the  preceding  section  are  declared  to 
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extend  to  all  cases  where  patents  have  been  issued,  or  may  hereafter  issue; 
upon  condition*,  however,  that  the  party  concerned  surrenders  his  patent 
to  the  Commissioner  of  the  General  Land  Office,  with  a  relinquishment 
of  title  thereon,  executed  in  a  form  to  be  prescribed  by  the  Secretary  of 
the  Interior. 

Sec.  2371.  The  provisions  of  the  two  preceding  sections  are  made 
applicable  in  all  respects  to  errors  in  the  location  of  land-warrants. 

Sec.  2372.  In  all  cases  of  an  entry  hereafter  made  of  a  tract  of  land 
not  intended  to  be  entered,  by  a  mistake  of  the  true  numbers  of  the 
tract  intended  to  be  entered,  where  the  tract  thus  erroneously  entered 
does  not  in  quantity  exceed  one-half  section,  and  where  the  certificate  of 
the  original  purchaser  has  not  been  assigned,  or  his  right  in  any  way 
transferred,  the  purchaser,  or  in  case  of  his  death  the  legal  representa- 
tives, not  being  assignees  or  transferees,  may,  in  any  case  coming  within 
the  provisions  of  this  section,  file  his  own  affidavit,  with  such  additional 
evidence  as  can  be  procured,  showing  the  mistake  of  the  numbers  of  the 
tract  intended  to  be  entered,  and  that  every  reasonable  precaution  and 
exertion  had  been  used  to  avoid  the  error,  with  the  Register  and  Receiver 
of  the  land  district  within  which  such  tract  of  land  is  situated,  who  shall 
transmit  the  evidence  submitted  to  them  in  each  case,  together  with  their 
written  opinion,  both  as  to  the  existence  of  the  mistake  and  the  credi- 
bility of  each  person  testifying  thereto,  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  who,  if  he  be  entirely  satisfied  that  the  mistake  has  been 
made,  and  that  every  reasonable  precaution  and  exertion  had  been  made 
to  avoid  it,  is  authorized  to  change  the  entry  and  transfer  the  payment 
from  the  tract  erroneously  entered  to  that  intended  to  be  entered,  if 
unsold ;  but  if  sold,  to  any  other  tract  liable  to  entry ;  but  the  oath  of 
the  person  interested  shall  in  no  case  be  deemed  sufficient,  in  the  absence 
of  other  corroborating  testimony,  to  authorize  such  change  of  entry ;  nor 
shall  anything  herein  contained  affect  the  right  of  third  persons. 

It  will  be  observed  that  section  2369  is  intended  to  afford  relief  to  pur- 
chasers of  public  lands  at  private  sale  whose  errors  in  entries  have  been 
occasioned  by  the  original  incorrect  marking  by  the  surveyor,  or  by  the 
subsequent  change  or  obliteration  of  those  marks,  or  by  any  other  error 
originating  either  with  the  surveyor  or  the  land  officers. 

Sec.  2370  extends  the  foregoing  provision  to  cases  where  patents  have 
been  or  may  be  issued. 

Sec.  2371  extends  the  provisions  of  both  the  preceding  sections  to 
errors  in  the  location  of  land  warrants. 

Sec.  2372,  further  extending  these  provisions,  applies  to  all  classes 
of  entries,  and  also  embraces  cases  where  the  error  was  not  occasioned  by 
any  act  of  the  surveyor  or  of  the  land  officers,  but  restricts  changes  of 
entry  to  cases  in  which  the  tract  erroneously  entered  does  not  in  quantity 
exceed  one-half  section,  and  where  the  certificate  of  the  original  pur- 
chaser has  not  been  assigned  or  his  right  in  any  way  transferred. 

Change  of  entry  may  therefore  be  allowed  in  accordance  with  these 
provisions,  in  respect  to  either  of  the  following  classes  of  cases,  viz. : 

Purcliases  at  public  sale. 

Private  entries. 

Pre-emption  entries. 

Military  bounty  land-warrant  locations. 

Scrip  locations,  etc. 

A  change  of  entry,  when  allowed,  will  be  made  from  the  tract  errone- 
ously entered  to  that  intended  to  have  been  entered,  if  vacant ;  but  if 
not  vacant,  the  change  may  be  made  to  any  other  tract  liable  to  entry. 
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APPLICATION  FOR  CHANGE  OF  ENTRY. 

The  application  must,  in  all  cases,  be  made  by  the  pjfrty  making  the 
original  entry,  or,  in  case  of  his  death,  by  his  legal  representatives,  not 
being  assignees  or  transferees. 

The  applicant  must  file  an  affidavit  showing  the  nature  and  particular 
cause  of  the  error,  and  that  every  reasonable  and  proper  precaution  had 
been  used  to  avoid  it,  accompanied  by  the  best  corroborative  testimony 
that  can  be  procured.  The  oath  of  the  party  interested  is  not  of  itself 
sufficient. 

The  affidavit  must  also  show  that  the  land  erroneously  entered  has  not 
been  transferred  or  otherwise  encumbered^ 

This  evidence,  together  with  your  joint  opinion  as  to  the  existence  of 
the  mistake,  and  the  credibility  of  each  person  testifying  thereto,  will 
be  forwarded  for  the  decision  of  this  Office. 

Where  a  patent  has  not  been  issued,  you  will  require  the  surrender  of 
the  duplicate  receipt,  or  certificate  of  location  (as  the  case  may  be),  ac- 
companied by  the  affidavit  of  the  party  that  he  has  not  sold,  assigned, 
nor  in  any  way  encumbered  the  title  to  the  land  described  in  the  applica- 
tion, and  that  said  title  has  not  become  a  matter  of  record. 

Where  a  patent  has  issued  it  must  be  surrendered. 

Where  the  title  has  become  a  matter  of  record,  and  in  all  cases  where 
patent  has  issued,  you  will  require  a  quit  claim  deed,  or  release,  to  the 
United  States,  which  deed  must  be  executed,  acknowledged,  and  recorded 
in  accordance  with  the  laws  of  the  State  or  Territory  in  which  the  land  is 
situated.  You  will  also  require  a  certificafe  from  the  county  clerk,  or 
other  officer  having  charge  of  the  books  in  which  any  conveyance  of  the 
land  is  required  to  be  recorded  to  give  it  validity,  stating  that  the  records 
of  such  office  do  not  exhibit  any  conveyance  or  other  encumbrance  of 
the  land  in  question.  .  In  the  case  of  a  married  man,  a  properly  executed 
release  of  dower  by  the  wife  must  be  furnished. 

WHEN  CHANGE  OF  ENTRY  IS   ALLOWED. 

In  all  cases  of  application  for  a  change  of  entry,  when  the  evidence  is 
satisfactory,  a  new  Register's  certificate  will  be  authorized  by  this  office, 
which  certificate  will  bear  the  current  number  and  date,  and  will  be  in- 
dorsed with  the  authority  for  such  change. 

The  tract  to  ^hich  the  change  is  allowed,  its  area,  etc.,  will  be  reported 
on  the  proper  monthly  abstracts,  with  a  noting  in  red  ink  of  the  items 
credited  from  the  old  certificate  and  not  included  in  the  footings. 

Any  excess  over  an  original  amount  will  be  accounted  for  as  in  case  of 
other  excesses.  J.  A.  WILLIAMSON,  Commissioner, 

Approved  :   C.  SCHURZ,  Secretary, 


ISSUE  OF  PATENTS  FOR  LANDS  SOLD  AT  PUBLIC  SALE  AND 

PRIVATE  ENTRY. 

Commissioner  Williamson  to  Rgcorder  ^kth  W.  Clark,  March  24,  1881.        * 

The  first  authority  for  passing  the  title  of  the  United  States  to  pur- 
chasers of  the  public  lands  was  the  ordinance  of  May  20,  1785,  entitled 
''An  ordinance  for  ascertaining  the  mode  of  disposing  of  lands  in  the 
Western  Territory.'*     (Laws,  Instructions  and  Opinions,  Vol.  i,  p.  11.) 

The  existing  provisions  of  law  explicitly  authorizing  and  directing 
patents  to  be  issued  for  lands  sold  by  the  United  States  at  public  sale  and 
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private  cash  entry  in  the  several  land  States  and  Territories  of  the  United 
States,  are  as  follows : 

FOR  THE  TERRITORY  NORTHWEST  OF  THE  OHIO  RIVER, 

embracing  the  public  domain  north  of  the  Ohio  river,  west  of  the  origi- 
nal States  and  east  of  the  Mississippi  river,  and  including  the  present 
States  of  Ohio,  Indiana,  Illinois,  Michigan,  Wisconsin,  and  a  part  of  Min- 
nesota: Act  of  May  i8,  1796,  Sec.  7,  Vol.  i,  p.  468,  amended  by  the 
Act  of  May  10,  1800,  Sec.  7,  Vol.  2,  p.  76. 

Each  of  these  acts  provides  that  upon  presentation  of  the  proper  certi- 
ficate of  purchase  "  the  President  of  the  United  States  is  hereby  author- 
ized to  grant  a  patent  for  the  lands  to  the  said  purchaser,  his  heirs  or 
assigns.** 

FOR  THE  MISSISSIPPI   TERRITORY, 

embracing  "  the  lands  of  the  United  States  south  of  the  State  of  Tennes- 
see," and  including  the  present  States  of  Mississippi  and  Alabama:  Act 
of  March  3,  1803,  Sec.  12,  Vol  2,  p.  234. 

This  act  provides:  '*And  patents  shall  be  obtained  for  all  lands  sold 
in  the  Mississippi  Territory,  m  the  same  manner,  and  on  payment  of  the 
same  fees,  as  is  provided  for  lands  sold  north  of  the  river  Ohio.  *  * 

FOR  THE   TERRITORY   OF   ORLEANS, 

embracing  the  present  ^tate  of  Louisiana:  Act  of  April  21,  1806,  Sec.  11, 
Vol.  2,  p.  394. 

This  act  provides :  '  *  And  patents  shall  be  obtained  for  all  lands  granted 
or  sold  in  the  Territory  of  Orleans,  in  the  same  manner  and  on  the  same 
terms,  as  is,  or  may  be  provided  by  law  for  lands  sold  in  the  Mississippi 
Territory:  The  act  of  March  3,  181 1,  Sec.  4,  Vol.  2,  p.  663,  extended 
this  provision  to  the  then  eastern  district  of  the  Territory  of  Orleans," 
embracing  the  strip  west  of  the  Perdido  river,  now  included  in  the  south- 
em  limits  of  Mississippi  and  Alabama. 

'  FOR  THE  TERRITORY   OF   LOUISIANA, 

embracing  all  the  Territory  ceded  to  the  United  States  by  France,  not 
included  in  the  Territory  of  Orleans,  and  now  constituting  the  public 
land  States  and  Territories  of  Arkansas,  Missouri,  Iowa,  Kansas  except  a 
fraction,  Nebraska,  Dakota,  Montana,  Idaho,  Oregon,  Washington,  and 
parts  of  Minnesota,  Colorado  and  Wyoming:  Act  of  March  3,  1811,  Sec. 
10,  Vol.  2,  p.  665. 

This  act  provides:  "And  patents  shall  be  obtained  for  all  lands  sold  in 
the  territory  of  Louisiana,  m  the  same  manner  and  on  the  same  terms  as 
is,  or  may  be,  provided  by  law  for  land  sold  in  the  State  of  Ohio.  *  * 

The  foregoing  are  the  fundamental  acts  of  Congress,  specifically  au- 
thorizing the  issue  of  patents  for  public  lands  of  the  United  States  sold  at 
public  sale  or  private  entry  in  all  the  public  land  States  and  Territories  of 
the  United  States,  except  in  Florida  and  in  the  country  acquired  from 
Mexico. 

These  specific  provisions  have  never  been  repealed  or  modified.  Al- 
though not  embraced  in  the  Revised  Statutes,  they  still  remain  in  full 
force  and  effect.  (Vide  Repeal  provisions.  Sec.  5596  U.  S.  Revised  Stat- 
utes.) 

FLORIDA. 

The  act  of  March  3,  1823,  Sec.  10,  Vol.  3,  p.  756,  authorized  the 
President  to  direct  the  surveyed  public  lands  *'to  be  offered  for  sale,  in 
the  same  manner,  and  with  the  same  reservations  and  exceptions,  and  on 
21 
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the  same  terms  and  conditions,  in  every  respect,  as  have  been,  or  maj 
hereafter  be,  provided  for  the  sale  of  the  public  lands  of  the  United 
States. ' ' 

CALIFORNIA. 

The  act  of  March  3,  1853,  Sec.  6,  Vol.  10,  p.  346,  provides  that  sur- 
veyed land  shall  be  offered  for  sale  *'  under  the  land  rules  and  regulations 
now  governing  such  sales,  or  such  as  may  be  hereafter  prescribed,**  anci 
that  "all  of  said  lands  that  shall  remain  unsold  after  having  been  pro- 
claimed and  offered,  shall  be  subject  to  entry  at  private  sale  as  other  pub- 
lic lands." 

For  the  State  of  Nevada,  and  the  Territories  of  Arizona,  New  Mexico 
and  Utah,  and  such  portions  of  Kansas,  Colorado  and  Wyoming  as  em- 
brace territory  ceded  by  Mexico,  the  authority  for  the  issue  of  patents  for 
lands  sold  at  public  sale  or  private  entry  is  derived  from  the  general  pro- 
visions of  the  Statutes  extending  the  land  system  and  laws  of  the  United 
States  and  Territories. 

At  an  early  period  in  the  history  of  the  Government,  it  was  the  prac- 
tice of  Congress  to  re-enact  the  specific  provisions  of  law  relative  to  or- 
dinary cash  patents  whenever  a  new  Territory  was  organized,  or  a  new 
land  district  was  organized,  or  particular  tracts  of  land  were  brought  into 
market. 

This  practice  was  gradually  discontinued,  and,  after  the  Louisiana  act  of 
181 1,  more  general  provisions  were  uniformly  substituted,  placing  the  sale 
of  lands  in  newly  organized  Territories  or  land  districts,  or  lands  newly 
brought  into  market,  on  the  same  footing  as  the  sale  of  other  public  lands. 

Still  later,  Congress  contented  itself  with  simply  extending  the  public 
land  system  over  new  territory,  in  order  to  bring  within  the  scope  and 
effect  of  the  law  all  the  provisions  and  incidents  of  that  system  in  its  ap- 
plication to  such  new  territory. 

It  is  an  established  rule  of  this  Department  that  patents  cannot  issue 
except  in  pursuance  of  some  explicit  provision  of  law. 

Hence  it  has  been  suggested  that  a  specific  provision  especially  author- 
izing the  issue  of  a  patent  must  be  found  in  each  and  every  act  of  Con- 
gress providing  for  the  sale  by  public  offering  or  at  private  entry  of  any 
particular  tract  or  class  of  public  land,  before  a  patent  can  issue  to  the 
purchaser  of  such  lands. 

This  is  a  misapprehension  of  the  meaning  of  th^  rule  and  of  the  force 
of  the  law.  The  question  simply  is,  whether  any  provision  of  law  exists 
authorizing  the  issue  of  patents  for  lands  sold  at  public  sale  or  private 
entry  in  a  specified  territory.  Such  law  being  found  to  exist,  it  is  explicit 
in  its  application  to  any  and  every  tract  or  class  of  land  authorized  to  be 
so  sold  within  such  territory. 

It  is  the  method  of  disposal  that  determines  the  application  of  the  law. 

All  ordinary  cash  sales  are  made  under  the  general  laws  applicable  to 
such  cash  sales,  and  patents  issue  as,  of  course,  by  virtue  of  such  general 
laws. 

Disposals  by  particular  methods  other  than  by  ordinary  cash  sales  fol- 
low the  rule  of  their  class,  or  the  special  rule  of  the  particular  method,  as 
the  case  may  be. 

A  further  doubt  has  been  expressed  relative  to  the  authority  of  the 
President  to  issue  patents  for  certain  Indian  lands  in  the  State  of  Kansas, 
because  the  act  authorizing  the  sale  of  said  lands  made  no  special  provision 
for  the  issue  of  patents  to  the  purchasers. 

The  lands  referred  to  are  the  reservation  lands  of  the  Otoe  and  Mis- 
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Gouria  Indians,  provided  by  the  Act  of  August  15,  1876  (19  Stat.  208), 
to  be  sold  at  an  appraised  price  to  actual  settlers  only.  The  method  of 
sale  provided  was  that  of  private  cash  entry,  and  the  regulations  of  this 
office  of  September  28,  1877,  so  prescribed.     (Copp's  L.  O.,  Vol.  4,  p. 

"7-) 
Hence  the  sale  of  said  lands  was  brought  under  the  general  provisions 

of  the  law  relative  to  private  entries,  including,  as  an  essential  and  neces- 
sary legal  incident,  the  issue  of  patents  to  the  purchasers  as  in  other  cases 
of  private  cash  entry,  the  primary  and  perfect  authority  for  which,  in  the 
State  of  Kansas,  is  found  in  the  loth  Section  of  the  Louisiana  Act  of 
March  3,  181 1,  and  which  authority  substantially  reappears  in  the  Act§  of 
July  22,  1854,  and  March  3,  1857  (10  Stat.  3x0;  11  Stat.  187),  directing 
surveyed  lands  in  said  state  to  be  sold  "  in  the  same  manner  and  upon 
the  same  terms  and  conditions  as  other  public  lands." 

Indian  lands,  so-called,  are  public  lands  of  the  United  States  in  the 
sense  of  sovereign  proprietorship,  and  when  released  from  reservation  be- 
come public  lands  in  the  technical  sense  of  the  public  land  laws ;  when 
authorized  to  be  sold  they  are  subject  to  all  the  conditions  and  incidents 
of  sale  applicable  to  other  public  lands,  except  as  may  be  otherwise  speci- 
ally provided.  That  the  proceeds  of  such  lands  are  paid  to  the  Indians, 
or  appropriated  by  Congress  in  any  other  manner,  is  of  no  consequence 
in  this  consideration. 

April  7,  1880,  this  office  addressed  a  communication  to  the  Secretary 
of  the  Interior,  relative  to  the  issue  of  patents  to  certain  purchasers  of 
Miami  Indian  lands  in  Kansas,  which  had  been  sold  by  the  Indian  office, 
by  direction  of  the  Secretary  of  the  Interior,  under  Sec.  2  of  the  act  of 

March  3,  1873  (^7  ^^^*  ^3^)- 

In  this  communication  the  tenth  secrion  of  the  act  of  March  3,  181 1, 
was  cited  as  the  authority  under  which  cash  patents  were  issued  to  pur- 
chasers of  public  lands  in  Kansas. 

In  reply,  the  Secretary  directed  patents  to  issue  in  the  cases  referred  to. 
It  is  true  that  there  were  but  three  individual  cases  involved  in  this  decis- 
ion. But  the  principle  is  the  same,  whether  the  number  of  cases  be  few 
or  many.  The  principle  is  that  the  law  is  sufficient.  If  sufficient  in  three 
cases,  it  is  sufficient  in  all.  If  sufficient  as  to  the  Miami  lands,  it  is  suffi- 
cient as  to  Otoe  and  Missouria,  or  any  other  lands  that  may  be  sold  by 
the  United  States  within  the  same  geographical  area. 

No  special  provisions  for  the  issue  of  patents  for  lands  sold  at  public 
sale  or  private  entry  appear  in  the  Statutes  of  recent  years,  whether  the 
lands  brought  into  market  are  lands  that  have  been  released  from  Indian 
occupancy  or  reservation,  or  otherwise.  And  no  such  provisions  are 
needed  as  authority  for  the  issue  of  cash  patents  for  lands  provided  by 
law  to  be  disposed  of  at  public  or  private  sale.  It  would,  however,  need 
a  special  provision  of  law  to  authorize  patents  in  such  cases  to  be  refused. 

In  the  Indian  land  and  other  acts,  provisions  authorizing  the  issue  of 
patents  appear  where  title  is  to  be  passed  by  any  method  of  disposal,  for 
which  patent,  provision  is  not  made  by  existing  law. 

The  reason  is  obvious.  When  a  different  method  of  disposal  is  adopted 
from  that  already  provided  for,  special  provisions  to  authorize  patents 
may  be  necessary. 

The  reason  for  the  omission  of  special  provisions  relative  to  the  issue 
of  cash  patents  when  lands  are  authorized  to  be  sold  at  public  sale  or  pri- 
vate entry,  is  equally  obvious.  Such  patents  being  already  authorized  by 
existing  lair,  special  provisions  repeating  existing  law  are  unnecessary. 
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My  decision  is  that  explicit  authority  for  the  issue  of  patents  is  shown 
by  the  acts  herein  recited  for  all  lands  provided  by  law  to  be  sold  at  pub- 
lic sale  or  by  private  entry  in  the  public  land  States  and  Territories  of 
the  United  States. 


JOHN  W.  HARBINSON  et  al. 

Second  Patent, — Second  patent  should  not  be  issued  for  the  same  land,  except  under 
peculiar  circumstances. 

Acting  Secretary  C.  T.  GoRHAM  to  Commissioner  Williamson,  y«(K  12,  1876. 

I  have  considered  the  application  of  John  W.  Harbinson  et  al. ,  noade 
October  23,  1873,  to  file  declaratory  statements  upon  tracts  in  Sec.  11, 
17  N.,  3  W.,  M.  D.  M.,  California,  on  appeal  from  your  decision  of 
August  23,  1875.  ^^^  official  survey  of  this  township  was  approved  by 
the  Surveyor-General,  August  15,  1855,  and  a  plat  thereof  subsequently 
filed  in  the  local  office. 

The  lands  above  described  are  within  the  indemnity  limits  of  the  grant 
to  the  California  and  Oregon  R.  R.  Co.,  whose  rights  attached  to  the 
lands. included  in  its  grant  September  13,  1867.  They  are  also  within 
the  limits  of  the  Manuel  Diaz  grant,  which  was  rejected  by  the  Supreme 
Court  of  the  United  States  at  its  December  term,  1872. 

These  lands,  with  others,  were  offered  for  sale  May  21st,  1858,  but  on 
account  of  the  Diaz  grant,  were  suspended  by  the  United  States  Surveyor- 
General  of  California  by  his  letter  of  October  31st,  1861.  December 
loth,  1868,  they  were  released  from  said  suspension,  and  remained  sub- 
ject to  entry  until  January  2 2d,  1873,  when  they  were  again  suspended 
for  the  same  reason.  July  28th,  1873,  ^^^7  were  finally  released  from 
suspension,  and  October  ist,  1873,  restored  to  entry. 

These  lands,  with  others,  were  listed  to  the  California  and  Oregon  R. 
R.  Co.,  January  ist,  1872,  having  been  selected  by  said  company  in  lieu 
of  lands  lost  to  it  by  the  terms  of  its  grant,  and  the  lists  were  approved 
by  my  predecessor,  March  4th,  1872,  and  subsequently  patented. 

From  the  foregoing  it  appears  that  at  the  time  the  rights  of  said  com- 
pany attached  to  the  lands  included  in  its  grant,  these  lands  were  sus- 
pended from  entry  on  account  of  the  Diaz  grant,  under  which  they  were 
claimed. 

It  also  appears,  by  the  applications  of  Harbinson  et  a/.,  that  each  of 
the  said  applicants  settled  and  made  valuable  improvements  upon  the 
tracts  applied  for  by  them  prior  to  the  final  rejection  of  the  Diaz  grant, 
or  the  selection  thereof  by  the  C.  &  O.  R.  R.  Co. 

The  first  question  which  properly  arises  in  this  case  is,  whether  said 
company  had  the  right  to  select  these  lands  in  lieu  of  others  lost  to  said 
company  by  the  terms  of  its  grant,  and  also  whether  the  listing  and  pat- 
enting of  the  same  subsequently  were  in  accordance  with  law. 

In  the  recent  decision  of  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Newhall  vs.  Sanger,  it  was  held  that  lands  reserved  on  account 
of  a  foreign  grant  were  not  subject  to  appropriation  under  the  general 
laws  of  the  United  States,  until  released  from  said  reservation,  and  that 
they  did  not  pass,  by  a  grant  to  a  railroad  company,  attaching  while  they 
were  thus  reserved,  although  said  foreign  grant  was  finally  rejected. 

My  predecessor  held,  that  under  the  3d  section  of  the  act  of  July  27, 
1866  (14  Stat.,  page  294),  granting  lands  to  the  Atlantic  and  Pacific  R. 
R.  Co.,  the  rights  of  said  company  attached  to  the  lands  included  within 
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its  granted  and  indemnity  limits  at  the  same  time,  and  that  all  lands  which 
were  excepted  from  said  grant  by  reason  of  valid  pre-emption  or  other 
rights  or  claims  attaching  thereto,  although  they  might  subsequently  be- 
come public  lands  of  the  United  States,  were  not  subject  to  selection  by 
said  company;  that  the  only  lands  which  said  company  could  select  with- 
in its  indemnity  limits,  were  such  as  the  rights  of  said  company  attached 
to  at  the  time  of  the  definite  location  of  the  line  of  its  road. 

Opinions  of  Assistant  Attorney-General,  Vol.  i,  page  480. 

I  am  of  the  opinion  that  the  same  construction  should  be  given  to  Sec. 
2  of  the  Act  of  July  25,  1866,  granting  lands  to  the  California  and  Ore- 
gon R.  R.  Co. ,  and  that  the  listing  and  patenting  of  the  lands  in  question 
to  said  company  was  without  authority  of  law. 

This  brings  me  to  the  question  whether  the  United  States  should  per- 
mit claims  to  be  initiated  and  perfected,  and  issue  patents  for  lands,  where 
patents  have  been  erroneously  issued  for  the  same  lands  and  are  still  out- 
standing. 

I  find  that  the  practice  of  this  department  has  been  to  issue  second 
patents,  in  cases  where  patents  have  been  erroneously  issued,  reciting  the 
fact  that  such  patent  had  been  issued.  This  practice,  although  recognized 
by  the  Supreme  Court  of  the  United  States  in  numerous  cases,  is  without 
authority  of  law.  I  can  conceive  of  no  good  reason  why  it  should  be  contin- 
ued, but  on  the  contrary  many  reasons  exist  why  it  should  be  discontinued. 
A  patent  of  the  United  States  for  land  should  be  in  fact  what  it  purports 
to  be,  the  highest  monument  of  title  known  to  the  law.  A  second  patent 
for  the  same  land  casts  doubt  upon  the  validity  of  both,  destroys 'the  con- 
fidence which  should  be  placed  in  such  an  instrument,  and  multiplies  the 
difficulties  without  giving  to  the  bona  fide  purchaser  what  he  is  entitled  to 
of  right — 2l  clear  title.  I  am  of  the  opinion  that  no  such  patent  should 
be  issued,  except  where  expressly  provided  for  by  law,  or  in  exceptional 
cases  where  the  party  entitled  thereto  would  be  practically  remediless 
without  it.  >  If  it  satisfactorily  appears  that  a  patent  has  been  issued  through 
inadvertence  or  by  the  misconstruction  of  the  law  by  any  of  the  officers 
of  the  Government,  its  return  should  be  promptly  demanded ;  and  if  the 
demand  is  refused,  proceedings  should  be  immediately  instituted  to  procure 
its  cancellation.  The  courts  afford  ample  facilities  for  such  proceedings,, 
and  are  the  proper  and  only  tribunals  for  the  final  determination  of  such 
questions. 

I  therefore  direct  that  in  this  case,  and  in  all  cases  ^^here  you  become 
satisfied  that  patents  have  been  erroneously  issued,  you  request  the  patent- 
ees to  return  the  same,  and  if  they  refuse  or  neglect  so  to  do  after  rea- 
sonable notice,  you  will  report  such  refusal  or  neglect  to  me,  that  the 
Department  of  Justice  may  be  requested  to  institute  proceedings  to  have 
said  patents  cancelled. 

The  Act  of  March  3,  1853  (i^th  Stats,  page  244)  provides,  "  that  any 
settler  who  has  settled  or  may  hereafter  settle  on  lands  heretofore  reserved 
on  account  of  claims  under  French,'  Spanish  or  other  grants  which  have 
been  or  shall  be  hereafter  declared  by  .the  Supreme  Court  of  the  United 
States  to  be  invalid,  shall  be  entitled  to  all  the  rights  of  pre-emption 
granted  by  this  act  and  the  act  of  fourth  of  September,  eighteen  hundred 
and  forty-one,  entitled,  *An  act  to  appropriate  the  proceeds  of  the  public 
lands,  and  to  grant  pre-emption  rights,*  after  the  lands  shall  have  been 
released  from  reservation,  in  the  same  manner  as  if  no  reservation 
existed." 

In  view  of  the  fact  that  these  applicants  settled  and  made  valuable  im- 
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provements  upon  the  land  claimed  by  them,  while  said  lands  were  reserved 
on  account  of  the  Diaz  grant,  and  before  its  rejection  by  the  Supreme 
Court  of  the  United  States,  I  direct  that  these  filings  be  received,  and 
when  the  patents  already  issued  for  these  lands  are  cancelled,  upon  their 
showing  full  compliance  with  the  pre-emption  law,  that  patents  issue  to 
them  for  the  lands  applied  for  respectively. 

In  no  case,  however,  should  applications  to  enter  lands  be  received, 
where  patents  have  already  been  issued  for  the  same,  although  improperly, 
except  in  cases  where  the  rights  of  the  applicant  antedates  the  issuance  of 
said  patent. 


W.  S.  LINCOLN. 


Second  Patent. — A  prior  patent  misdescribing  the  land  as  in  this  case,  will,  in  the  absence 
of  adverse  rights,  be  allowed  to  stand,  and  a  second  patent  will  be  issaed  reciting  the 
errors  in  the  first  patent,  in  case  the  first  patent  has  become  a  matter  of  record  in  the 
County. 

Commissioner  Williamson  to  W.  S.  Lincoln,  Washington,  D.  C,  May  38,  1877. 

Your  letter  of  the  19th  inst.  has  been  received,  enclosing  the  patent  in 
Danville,  Illinois,  cash  entry  No.  18,517,  by  George  W.  Gilson,  dated 
December  7,  1855,  described  as  Lot  5,  of  N.  W.  ^  Sec.  5,  Tp.  25  N., 
R.  10  E.,  3  P.  M.,  containing  l^^i^  acres.  You  nave  stated  that  S.  A. 
Kent,  of  Chicago,  111.,  is  the  owner  of  the  land,  and  that  the  entry  covers 
the  area  contained  in  lots  5  and  6  of  the  N.  W.  ^  said  section,  township 
and  range,  and  the  patent  having  been  issued  for  Lot  5  alone,  you  desire 
the  description  in  the  patent  corrected  so  as  to  give  Mr.  Kent  a  clear 
title  by  description  for  the  amount  of  land  he  actually  purchased  tinder 
said  entry.  Said  township  was  surveyed  November  18,  1822,  and  Lot  5, 
said  section,  under  said  survey,  contained  the  area  aforesaid.  On  the  3d 
of  August,  1847,  under  act  of  April  5th,  1832,  a  re-subdivision  of  Lot  5 
in  question  was  made,  thereby  establishing  an  additional  tract  in  said 
quarter-section,  which  was  numbered  Lot  6.  It  is  presumed  that  at  the 
date  of  Gilson's  entry  the  land  was  disposed  of  by  the  survey  of  1822, 
which  probably  did  not  show  said  re-subdivision,  hence  the  erroneous 
description.  In  view  of  the  fact  that  no  adverse  right  exists  to  the  land 
in  said  entry,  and  as  the  said  patent  was  inadvertently  executed  for  Lot  5, 
when  it  should  have  been  Lots  5  and  6,  and  further,  as  the  land  is  now  m 
the  hands  of  an  assignee,  who  cannot,  under  the  law,  apply  for  a  change 
of  entry  (Sec.  2372  Revised  United  States  Statutes),  and  the  said  patent 
having  become  a  matter  of  record  in  the  county  within  which  the  land  is 
situate,  I  have  this  day,  as  Register  ex-officio  for  the  state  of  Illinois  under 
act  3d  March,  1877,  and  the  regulations  of  this  office  of  the  27th  March 
last,  corrected  the  certificate  in  said  entry,  to  read  Lots  5  and  6  N.  W. 
^ ,  and  approved  the  same  for  a  new  patent,  in  furtherance  of  title  to  the 
nd  in  question,  leaving  the  original  and  inadvertent  patent,  and  the 
record  thereof,  intact. 

The  new  patent  will  recite  the  fact  that  said  original  patent  under  the 
siuvey  of  1822  contains  the  same  area  under  the  description  of  Lot  5  as 
the  new  or  supplemental  patent  does  under  the  description  of  Lots  5  and 
6.  The  patent,  when  executed,  will  be  sent  to  your  address  accompa- 
nied by  the  original  patent  in  question. 


I 
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ANDREW  J.  McLEOD. 

Second  Patent, — A  specitl  case  in  which  a  second  patent  will  be  issued  while  the  prior 
patent  is  uncancelled. 

Secretary  ScHURZ  to  Commissioner  WlLLIAKCSON,  September  12, 1877. 

I  have  considered  the  application  of  Andrew  J.  McLeod,  that  patent 
issue  to  him  on  cash  certificate  No.  ^,3i9>  for  lots  Nos.  i  and  2  of  sec. 
9,  3  S.,  2  E.,  M.  D.  M.,  San  Francisco,  California. 

The  facts  in  this  case  appear  to  be  as  follows :  On  the  plat  of  the  town- 
ship approved  January  26,  1874,  Lots  Nos.  i,  2,  3  and  4  of  section  9 
are  designated  as  follpws : 

Lot  No.  ly \z^  acres. 

"     **    3i .      iWf  of  an  acre. 

3> 39TWr  acres. 

4^  •••••*•••••.•.•••••  21  xoff  acres. 


<(     it 

it       {€ 


Total, 74t*A  acres. 

tJnder  date  of  May  7th,  1874,  patent  issued  to  the  Central  Pacific 
Railroad  Company,  successor  to  the  Western  Pacific  Railroad  Company, 
for  lots  Nos.  I  and  2  of  section  9,  township  3  South,  Range  2  East,  M. 
D.  M.,  containing  13.39  acres.  Under  date  of  April  21st,  1875, 
Andrew  J.  McLeod  made  cash  entry  No.  5319  for  lots  3  and  4  of  section 
9,  same  township  and  range,  containing  60.88  acres.  The  plat  approved 
January  26th,  1874,  was  found  to  be  erroneous,  a  new  survey  was  or- 
dered, and  the  amended  plat  was  approved  May  6th,  1875.  ^^  ^^^ 
plat,  lot  No.  I,  containing  22.09  acres,  and  lot  No.  2,  containing  39.9a 
acres,  are  designated,  but  lots  Nos.  3  and  4  do  not  appear.  An  examin- 
ation of  the  plats  discloses  the  fac^  that  the  land  designated  as  lots  Nos. 
3  and  4  on  the  plat  approved  January  26th,  1874,  is  identical  with  the 
tract  designated  as  lots  i  and  2  on  the  plat  approved  May  6th,  1875, 
with  an  addition  of  1.13  acres,  which  appears  to  have  been  obtain^  from 
the  tract  designated  on  the  plat  of  1874  as  lots  i  and  2  ;  the  residue  of 
said  lots,  viz:  12.26  acres,  was  found  to  belong  to  the  private  grant  of 
the  Rancho  Valle  de  San  Jose,  patented  in  1865.  The  lines  of  the  pub- 
lie  surveys  established  in  1874  being  erroneous,  a  correction  of 'the  same 
eliminated  from  the  public  lands  the  lots  known  as  i  and  2  of  section  9, 
patented  to  the  railroad  company  May  7,  1874,  with  the  exception  of 
the  1. 13  acres  above  mentioned. 

The  certificate  of  McLeod  was,  by  order  of  your  office,  corrected  July 
24th,  1876,  so  as  to  include  lots  i  and  2  on  the  corrected  plat. 

This  land  was  within  the  exterior  limits  of  the  ''Las  Pacilas  Grant," 
as  surveyed  by  Lewis,  in  1854,  and  was  under  consideration  at  the  date 
of  the  act  making  the  grant  to  the  railroad  company,  and  at  the  date  of 
the  definite  location  of  the  road ;  hence  it  cannot  pass  to  the  said  com- 
pany. 

From  the  above  statement  of  facts  it  appears  that  the  patent  to  the 
railroad  company  was  erroneously  issued,  as  a  portion  of  the  land  to 
which  title  purported  to  be  given  was  within  the  limits  of  a  private  grant 
already  patented,  and  the  residue  was  within  the  limits  of  a  grant  sud 
judice  at  the  time  the  railroad  grant  took  effect. 

From  the  report  in  the  case,  it  appears  that  the  company  has  been  re- 
quested to  relinquish  its  erroneous  claim,  but  has  failed  to  do  so. 

McLeod  now  requests  that  a  patent  issue  to  him  for  the  tract  claimed, 
reciting  the  erroneous  issue  of  the  prior  patent,  upon  which  he  will  take 
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measures  to  remove,  by  judicial  process,  the  cloud  cast  upon  his  title  by 
said  erroneous  patent.  ^ 

In  the  decisions  of  my  predecessor,  in  the  cases  of  Harbinson  et  aL  vs. 
the  California  and  Oregon  Railroad  Company,  decided  July  12th,  1876, 
and  Dixon  &  O'Neil  vs.  Plummer  ff  a/.,  decided  July  loth,  .1876,  the 
practice  of  issuing  a  second  patent  while  the  prior  patent  was  uncancelled, 
was  recognized  and  commented  upon ;  and  while  the  practice  was  not  ap- 
proved, as  a  rule,  yet  it  was  stated  that  under  certain  circumstances,  and 
in  certain  cases,  the  practice  might  be  followed. 

The  case  under  consideration,  in  my  opinion,  calls  for  a  departure  from 
the  rule  announced.  It  is  asserted  that  to  delay  the  issuing  of  a  second 
patent,  will  result  in  loss  to  McLeod ;  and  he  volunteers  to  attempt  to  re- 
move the  cloud  resting  upon  his  title  by  due  process  of  law,  thereby  waiv- 
ing his  claim  upon  the  government  to  give  him  a  clear  title. 

You  are  therefore  instructed  to  issue  a  second  patent  as  requested,  re- 
citing the  facts  in  relation  to  the  issue  of  the  prior  patent. 


BUCKMAN  vs.  WESTERN  PACIFIC  R.  R.  CO. 

Patent  Void. — The  department  has  no  power  to  declare  a  patent  ^oid,  nor,  while  a  pat- 
ent is  outstanding,  to  allow  another's  claim  to  the  land  conveyed  thereby. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Feb.  26,  1879. 

I  have  considered  the  application  of  George  £.  Buckman  for  a  modifi- 
cation of  my  decision  of  December  31,  1878,  in  the  case  of  George  E. 
Buckman  vs.  The  Western  Pacific  Railroad  Company,  involving  the  right 
to  the  northwestern  quarter  of  sec.  13,  T.  7  S.,  R.  2  W.,  M.  D.  M.,  San 
Francisco,  Cal.  A  patent  for  said  tra^t  was  issued  to  said  railroad  com- 
pany on  June  29,  1867. 

The  only  question  raised  by  that  application  is  that  the  patent  issued 
to  the  company  is  void,  and  therefore  no  bar  to  the  issuing  of  a  second 
patent  to  Mr.  Buckman.  This  department  has  no  power  to  declare  a 
patent  void,  nor  while  said  patent  is  outstanding  to  recognize  another's 
claim  to  said  land.  If  the  patent  issued  is  void,  it  can  only  be  set  aside 
by  the  courts.  In  the  meantime,  it  is  good  as  against  the  government 
and  all  claiming  under  the  government.  (United  States  vs.  Stowe,  2 
Wallace  525.)  If  a  patent  were  issued  to  Mr.  Buckman  on  his  claim,  it 
would  avail  him  nothing  in  a  suit  brought  to  recover  possession  of  the 
tract  in  question. 

Upon  a  reconsideration  of  the  questions  involved  in  this  case,  as  set 
forth  in  my  former  decision,  I  find  no  error  therein,  and  this  application 
is  therefore  denied. 


McBRIDE  PATENT  CASE. 

Secretary  SCHURZ  to  Commissioner  WILLIAMSON,  Feb.  3,  1 88 1. 

You  are  hereby  authorized  to  restore  your  record  of  the  patent  of 
Thomas  McBride  for  certain  lands  in  Utah  Territory,  which  has  been 
cancelled  ;  so  that  the  cancellation  will  no  longer  exist. 

A  letter  of  McBride's  attorney,  of  this  date,  asking  for  such  restora- 
tion, is  transmitted  herewith. 


Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  Feb.  7,  1881. 

I  enclose  certain  letters  received  from  and  affidavits  submitted  by 
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James  H.  Mandeville,  Esq.,  in  the  matter  of  his  application  for  the  de- 
livery of  the  patent  issued  to  Thomas  McBride,  September  26,  1877. 

Mr.  Mandeville,  by  letter  of  the  22d  ult.,  and  of  this  date,  requests 
that  the  patent  be  delivered  to  him,  on  the  ground  that  he  has  a  bona  fide 
interest  in,  and  title  to,  the  land  covered  by  the  patent  to  McBride,  and 
states  that  it  is  the  practice  in  your  office  to  deliver  patents  to  those  who 
show  such  an  interest. 

If  this  is  the  rule  of  your  office,  and  you  are  satisfied  that  Mr.  Mande- 
ville is  an  owner,  at  this  time,  of  an  interest  in  a  portion  of  the  land 
patented  to  McBride,  you  are  directed  to  deliver  the  patent  to  Mr. 
Mandeville. 

If  this  is  not  the  rule  of  your  office,  but  if  at  the  same  time  you  are 
satisfied  that  James  H.  Mandeville  is  an  authorized  attorney  of  McBride, 
you  will  deliver  to  Mandeville  the  patent  referred  to. 

Before  delivery  of  the  patent  to  Mandeville,  you  will  make  an  endorse- 
ment on  it,  to  the  effect  that  the  patent  is  delivered  in  accordance  with 
the  writ  of  mandamus  of  the  Supreme  Court  of  the  District  of  Columbia, 
issued  under  the  mandate  of  the  Suprenae  Court  of  the  United  States,  in 
the  case  of  the  United  States  ex  rel.  Thomas  McBride,  plaintiff  in  error, 
vs,  Carl  Schurz,  Secretary  of  the  Department  of  the  Interior,  No.  707, 
October  term,  1880. 


McBRIDE  vs.  SECRETARVOF  THE  INTERIOR. 

Patent. — rUnless  manifestly  and  notoriously  void  upon  its  face,  the  patent  of  the  govern- 
ment must  be,  from  the  date  of  its  record,  treated  as  the  property  of  the  grantee. 

Canceled  Patents, — Proceedings  to  deliver  patents  heretofore  canceled  and  at  present  on 
file  in  the  General  Land-OfHce. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  February  28,  1881. 

I  am  in  receipt  of  your  request  of  January  1 2,  for  instructions  under 
the  rule  established  by  the  decision  of  the  Supreme  Court  in  case  of 
United  States  ex  reL,  McBride  vs.  Secretary  of  the  Interior,  to  the  effect 
that  the  patentee  of  lands  takes  the  title  of  the  government  by  matter  of 
record,  and  that  after  the  record  is  complete,  *' there  remains"  but  **the 
duty  simply  ministerial,  to  deliver  the  patent  to  the  owner.** 

I  have  carefully  considered  the  suggestions  presented  by  you,  touching 
the  scope  and  purpose  of  the  judgment  of  the  court,  with  respect  to  the 
inquiry  whether  or  not  the  true  character  or  nature  of  a  patent,  as  void, 
or  voidable  only,  shall  first  be  detefmined  in  this  department,  and  the 
delivery  made  to  depend  upon  the  decision  reached. 

From  the  opinion  in  the  case,  it  clearly  appears  to  me  that  the  court 
intended  to  insist  upon  the  doctrine  that,  unless  manifestly  and  notori- 
ously void  upon  its  face,  the  patent  of  the  government  must  be  from  the 
date  of  its  record  treated  as  the  property  of  the  grantee,  and  beyond 'the 
jurisdiction  of  this  department  to  withhold. 

This  being  so,  the  question  is  narrowed  to  the  one  inquiry  respecting 
your  duty  touching  the  delivery  of  those  patents  heretofore  withheld  and 
canceled,  either  under  the  present  or  a  former  administration,  and  the 
manner  in  which,  precedent  to  delivery,  the  effect  of  the  unauthorized 
cancellation  shall  be  removed  from  the  patent  and  the  record  thereof  in 
your  office. 

Respecting  the  delivery,  I  apprehend  that  there  can  be  no  question 
upon  the  proposition  that  these  patents  fiEill  into  the  same  place  in  the 
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administration  of*  the  business  of  your  office  that  they  would  have  held, 
had  no  proceedings  looking  to  their  cancellation  been  initated.  Those 
proceedings  being  entirely  extraneous  to  the  jurisdiction,  and  conse- 
quently void,  have  no  effect  upon  the  instrument,  and  do  not  vary  the 
rule  properly  governing  its  tradition  or  transmission  to  the  grantee.  The 
same  formalities  should  be  observed  as  in  ordinary  cases.  The  right  of 
the  party  to  its  possession  must  be  shown,  and  the  surrender  of  the  usual 
receipts,  or  due  accounting  for  their  loss,  must  be  required. 

To  prepare  the  patents  for  such  delivery,  it  will  be  proper  to  endorse 
upon  them,  as  they  shall  be  demanded,  a  memorandum  citing  the  case  of 
McBride,  and  its  authority  as  affecting  the  validity  of  the  act  of  cancella- 
tion, in  order  to  remove  any  improper  or  unauthorized  cloud  upon  the 
title  purporting  to  be  conveyed. 

This  should  be  in  substantially  the  following  form:  "Delivered  under 
Secretary's  instructions  of  February  28,  1881,  in  accordance  with  the  de- 
cision of  the  United  States  Supreme  Court  in  McBride  vs.  Schurz,  Octo- 
ber term,  1880.  ,  Commissioner, 

''{Date) ." 

This  endorsement  should  not  be  made  upon  any  patent  surrendered  up 
to  be  canceled  by  consent  of  the  grantee,  or  the  acceptance  of  which  has 
been  refused,  nor  upon  a  cancellation  by  order  of  a  court  of  competent 
jurisdiction,  nor  upon  a  patent  vacated  for  the  mere  purpost  of  correct- 
ing a  clerical  entry,  or  for  other  like  cause,  such  cases  being  excepted  out 
by  the  reasoning  of  the  court  from  the  general  doctrine  of  the  decision. 

The  same  endorsement  should  'be  made  upon  the  patent  record,  and 
appear  in  its  proper  connection  when  officially  certified  by  you  for  pur- 
poses of  evidence. 


II.  PUBLIC  NOTICES  FROM  MARCH.  1874,  TO  MARCH.  1882. 


No.  795.  Additional  Land  Office  in  N.  M. 

No.  796.  Township  from  Marysville  to  San  Francisco  Land  District. 

No.  797.  Restoration  of  certain  lands  in  Michigan  (in  full  elsewhere). 

No.  798.  Bismarck  Land  District,  Dakota. 

No.  799.  Land  Office  from  Lowell  to  Bloomington,  Neb. 

No.  800,  Bozeman  Land  District,  Mont. 

No.  801.  Arkansas  Valley  and  Western  Land  District,  Kan. 

No.  801.  Two  Land  Districts  in  Kansas. 

No.  802.  Additional  Land  District,  Col.     • 

No.  803.  Fair  Play  Land  District,  Col. 

No.  804.  Land  Office  from  Cawker  City  to  Kirwin,  Kan. 

No.  805.  Surveyor-General  from  Eugene  City  to  Portland,  Oregon. 

No.  806.  Dalles  Land  District  in  Oregon. 

No.  807.  Land  Office  from  Dakota  City  to  Niobrara,  Neb. 

No.  808.  Land  in  San  Juan  and  other  islands  withheld  from  sale  (in 
full  elsewhere). 

No,  809.  Townships  from  Republican  Valley  to  Western  Land  Dis- 
trict, Neb. 

No.  810.  Beaver  Land  District,  Utah. 
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No.  8ii.  Land  Office  from  Litchfield  to  Benson,  Minn. 

No.  812.  Land  Office  from  Alexandria  to  Fergus  Falls,  Minn. 

No.  813.  Land  Office  from  Gainesville  to  Jacksonville,  Florida. 

No.  814.  Entries  under  act  of  March  3,  1877. 

No.  815.  Whitman  Land  District,  Washington  Ter. 

No.  816.  Black  Hills  Land  District,  Dakota. 

No.  817.  San  Juan  Land  District,  Colorado. 

No.  818.  New  Land  District  in  Wyoming. 

No.  819.  Land  Office  from  Sheridan  to  Dead  wood,  Dakota. 

No.  820.  Revocation  of  order  in  No.  813. 

No.  821.  Land  Office  from  Linkville  to  Lake  View,  Oreg.. 

No.  822.  Land  Office  at  Beaver  City,  Utah,  discontinued. 

No.  823.  Sale  of  land  in  Harrison  Dist.,  Ark.  (in  full  elsewhere). 

No.  824.  Sale  of  land  in  Little  Rock  District,  Ark.  (in  full  elsewhere). 

No.  825.  Pioche,  Elko,  and  Eureka  land  offices,  Nev.  consolidated. 

No.  826.  Sale  of  land  in  Little  Rock  District,  Ark.  (in  full  elsewhere). 

No.  827.  Sale  of  land  in  Dardanelle  District,  Ark.  (in  full  elsewhere). 

No.  828.  Sale  of  land  in  Camden  District,  Ark.  (in  full  elsewhere. 

No.  829.  Establishment  of  Evanston,  Wyoming,  Land  District. 

No.  830.  Independence  Land  Office,  changed  to  Visalia,  Cal. 

No.  831.  Land  Office  from  Sioux  City  to  Des  Moines,  Iowa. 

No.  832.  Land  Office  from  Iowa  to  Reed  City,  Mich. 

No.  833.  Transfer  Townships  from  San  Francisco  to  Humboldt,  Cal. 

No.  834.  Land  Office  from  Independence  to  Bodie,  Cal. 

No.  835.  Land  Office  from  Detroit  to  Crookston,  Minn. 

No.  836.  Land  Office  from  Traverse  City  to  Reed  City,  Mich. 

No.  837.  Sale  of  Land  in  Gainesville  District,  Florida,  (in  full  else- 
where). 

No.  838.  Sale  of  land  in  Jackson  District,  Miss,  (in  full  elsewhere). 

No.  839.  Sale  of  land  in  Montgomery  District,  Ala.  (in  full  elsewhere). 

No.  840.  Sale  of  land  in  Mobile  District,  Ala.  (in  full  elsewhere). 

No.  841.  Sale  of  land  in  Jackson  District,  Miss,  (in  full  elsewhere). 

No.  842.  Postponement  of  Public  Land  Sales  in  Miss,  (in  full  else- 
where). 

No.  843.  Sale  of  land  in  Topeka  and  Independence  Districts,  Kansas 
(in  full  elsewhere). 

No.  844.  Land  Office  at  Monroe,  La.,  discontinued. 

No.  845.  Sale  of  land  in  Gainesville  District,  Florida  (in  full  else- 
where). 

No.  846.  Sale  of  land  in  Gainesville  District,  Florida  (in  full  else- 
where). 

No.  847.  Sale  of  land  in  New  Orlekns  District,  Louisiana  (in  full  else- 
where). 

No.  848.  New  Land-District  in  fdaho. 

No.  849.  Land  Office  at  Mobile,  Ala.,  discontinued. 

No.  850.  Boundaries  of  Dakota  Districts,  and  office  from  Springfield 
to  Watertown. 

No.  851.  Land  Office  from  Fair  Play  to  Leadville,  Col. 

No.  852.  Sale  of  land  at  New  Orleans  District,  La.  (in  full  elsewhere). 

No.  853.  Land  Office  from  Hays  City  to  Wa-Keeney,  Kansas. 

No.  854.  Sale  of  land  at  Huntsville  District,  Ala.  (in  full  elsewhere). 

No.  855.  Sale  of  land  in  Montgomery  District,  Ala.  (in  full  else- 
where). 

No.  856.  Sale  of  land  in  Natchitoches  District,  La.  (in  full  elsewhere). 

No.  857.  New  Land  District  in  Dakota. 
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No.  858.  Change  of  boundaries  of  Land  Districts  in  Colorado. 

No.  859.  Withdrawal  from  sale  of  lands  in  Minnesota  and  Wisconsin. 

No.  860.  Land  Office  from  New  Ulm  to  Tracy,  Minn. 

No.  861.  Land  Office  from  Sioux  Falls  to  Mitchell,  Dakota. 

No.  862.  Miles  City  Land-Office  in  Montana. 

No.  863.  Yakima  Land  District,  established  in  Wash.  Ty. 

No.  864.  Sale  of  land  at  Gainesville  District,  Florida  (in  full  else- 
where). 

No.  865.  Postponement  of  land  sales  at  Gainesville,  Fla.  (in  full  else- 
where). 

No.  866.  Change  of  boundaries  of  Land  Districts  in  Nebraska. 

No.  867.  Establishment  of  Northern  Land  District,  Kansas. 

No.  868.  Certain  lands  in  Minnesota  and  Wisconsin  reserved  from  sale. 

No.  869.  Sale  of  Sioux  Indian  lands  at  Watertown,  Dakota  (in  full 
elsewhere). 

No.  870.  Land  Office  from  Florence  to  Tucson,  Arizona. 

No.  871.  Land  Office  from  Norfolk  to  Neligh,  Nebraska. 

No.  872.  Withdrawal  of  lands  from  sale  in  Minnesota. 


III.   PROCLAMATIONS  OF  PUBLIC  SALES,  FROM  MARCH, 

•     1875,  TO  APRIL,  1882. 


[No.  797.] 
NOTICE. 


For  the  R^toration  to  Market  of  Certain  Lands  in  the  State  of  Michigan. 

The  President  of  the  United  States  on  the  14th  instant  revoked  the  suspension  for  In- 
dian purposes  of  certain  townships  in  Michigan,  embraced  in  Executive  Order  of  April 
16,  1864. 

Notice  is  hereby  given  that  certain  tracts  in  the  townships  hereinafter  mentioned  of  the 
district  of  land  subject  to  sale  at  Traverse  City,  which  were  by  said  order  reserved,  will, 
on  Wednesday y  the  igtA  day  of  August  next,  be  restored  to  market  by  public  outcry,  and 
sold  to  the  highest  bidder.  After  that  date  the  lands  remaining  unsold  will  be  subject  to 
private  entry  at  the  price  fixed  by  law,  as  follows: 

North  of  the  base  line,  and  west  of  the  principal  meridian,  all  the  vacant  even-num- 
bered sections  in  township  34  of  range  3,  at  the  double  minimum  price  of  $2.50  per 
acre. 

All  the  vacant  even  sections  in  townships  34  and  35  of  range  4,  at  $2.50  per  acre. 

South  half  of  section  24,  all  of  section  26,  south  half  of  section  28,  and  all  of  sec- 
tions 34  and  36,  in  township  36,  of  range  4,  at  $2.50  per  acre. 

All  the  vacant  lands  in  sections  i  to  23,  inclusive,  north  half  of  sections  27  and  28, 
all  of  sections  29  and  30,  and  north  half  of  section  31,  in  township  36  of  range  4,  at 
$1.25  per  acre. 

All  the  vacant  tracts  in  townships  37,  38,  and  39  of  range  4,  at  $1.25  per  acre. 

A  list  descriptive  by  legal  sub-divisions  of  the  vacant  tracts  to  be  restored  will  be  pub- 
lished by  the  Register  and  Receiver,  and  a  copy  retained  at  the  District  Land  Office,  at 
Traverse  City,  for  the  inspection  of  parties  wishing  to  purchase.  No  bid  will  be  received 
on  the  day  of  sale  at  a  price  less  than  required  above  for  the  respective  tracts. 

Given  under  my  hand  at  the  City  of  Washington,  this  i6th  day  of  May,  1874. 

W.  W.  CURTIS,  Acting  Commissioner  General  Land  Office. 

By  order  of  the  Secretary  of  the  Interior. 
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[No.  808.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

Whereas,  By  proclamation  of  the  President  of  the  United  States,  of  the  4th  day  of 
February,  1873,  it  was  ordered  that  all  tracts  or  parcels  of  land  included  in  the  award  of 
the  Emperor  of  Germany  under  date  of  October  21,  1872,  deciding  certain  territory 
formerly  held  by  joint  occupation  of  Great  Britain  and  the  United  States,  including  the 
island  of  San  Juan  and  other  islands,  in  the  district  of  lands  subject  to  sale  at  Olympia, 
Washington  Territory,  to  belong  to  the  jurisdiction  of  the  United  States,  should  be  with- 
held from  sale  or  disposal  of  any  nature  under  pre-emption,  homestead,  or  other  laws  of 
the  United  States,  until  after  the  claims  of  parties  whose  rights  and  possessory  titles  in 
said  territory  were  claimed  to  be  protected  by  -the  provisions  of  the  Treaty  with  Great 
Britain,  made  at  Washington,  June  15,  1846,  and  by  certain  arrangements  the  joint  occu- 
pation of  said  territory  existing  between  the  government  of  the  United  States  and  the 
government  of  Her  Britannic  Majesty,  have  been  adjusted  and  public  notice  thereof 
given ;  and,  whereas,  pursuant  to  the  act  of  Congress  of  June,  a  Commissioner  was  duly 
appointed,  and  proceeded  to  the  vicinity  of  the  lands  in  question,  gave  reasonable  notice 
of  his  readiness  to  receive  proof  in  support  of  such  claims,  and  none  were  presented. 

Now,  therefore,  it  is  hereby  ordered  that  from  and  after  the  30th  day  of  October,  1875, 
the  withdrawal  of  all  tracts  or  parcels  of  lands,  from  sale  or  disposal, under  the  proclam- 
ation aforesaid,  shall  cease  and  determine,  that  said  lands  thereafter  be  open  to  disposal 
as  other  public  lands  by  the  United  States. 

Given  under  my  hand  at  the  City  of  Washington,  this  third  day  of  August,  A.  D. 
1875.  U.  S.  GRANT,  President  of  tfu  United  States, 

By  the  President  : 

S.  S.  BURDETT,  Commissioner  of  the  General  Land  Office. 


[No.  823.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  ffATES. 

In  pursuance  of  an  Act  of  Congress  of  Tune  22,  1876,  I,  Rutherford  B.  Hayes,  Pres- 
ident of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Harrison,  in  the 
State  of  Arkansas,  on  Monday,  October  I,  1877,  at  which  time  will  be  offered  all  lands 
not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  townships,  viz. : 

North  of  base  line  and  west  of  fifth  principal  meridian,  in  the  former  Batesville,  late 
Little  Rock,  and  present  Harrison,  Ark.,  Land  District : 


Townships  13,  14,  15,  i6,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  .13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
In  the  former  Fayetteville,  late 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  1$,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  16,  17, 
Townships  13,  14,  15,  i6,  17, 
Townships  13,  14,  I5»  16,  17, 


18,  19,  20  and  21,  Range  8. 
18,  19,  20  and  21,  Range  9. 
18,  19,  20  and  21,  Range  10. 
18,  19,  20  and  21,  Range  11. 
18,  19,  20  and  21,  Range  12. 
18,  19,  20  and  21,  Range  13. 
18,  19,  20  and  21,  Range  14. 
18,  19,  20  and  21,  Range  15. 
18,  19,  20  and  21,  Range  16. 
18,  19,  20  and  21,  Range  17. 
Qarksville,  present  Harrison,  Ark.,  Land  District : 
18,  19,  20  and  21,  Range  18. 
18,  19,  20  and  21,  Range  19. 
18,  19,  20  and  21,  Range  20. 
18,  19,  20  and  21,  Range  21. 
18,  19,  20  and  21,  Range  22. 
18,  19,  20  and  21,  Range  23. 
18,  19,  20  and  21,  Range  24. 
18,  19,  20  and  21,  Range  25. 
18,  19,  20  and  21,  Range  26.' 
18,  19,  20  and  21,  Range  27. 
18,  19,  20  and  21,  Range  28. 
18,  19,  20  and  21,  Range  29. 
18,  19,  20  and  21,  Range  30. 
18,  19,  20  and  21,  Range  31. 
18,  19,  20  and  21,  Range  32. 
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Townships  13,  14,  15,  16,  17,  18,  19,  20  and  21,  Range  33;  and. 

Townships  iS,  19,  20  and  21,  Range  34. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or 
reserved  for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  the  lands  are  tabulated,  until  the  whole  shall  have  been 
ofiered  and  the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two 
weeks,  and  no  private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the 
close  of  the  public  offering.  The  said  lands  being  held  at  the  minimum  price,  will  be 
disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  ($1.25)  per  acre.  Lists  of 
sectional  subdivisions  are  in  the  hands  of  the  local  officers,  and  will  he  open  (or  the  ex- 
amination of  those  desiring  to  purchase.- 

Given  under  my  hand,  at  the  Qty  of  Washington,  this  twenty-third  day  of  Jane,  A. 
D.  1877.  R.  B.  HAYES,  PnnditU  of  the  United  Statet. 

By  the  President  : 

J.  A.  WILLIAMSON,  Commissumer  of  the  General  Lemd  Ofice. 


[No.  824.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  Tune  22,  1876, 1,  Rutherford  B.  Hayes,  Pres- 
ident of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  pub- 
lic sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Little  Rock,  in 
the  State  of  Arkansas,  on  Monday,  October  22,  1877,  at  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  town- 
ships, viz. : 

North  of  base  line  and  west  of  fifth  principal  meridian,  in  the  original  Little  Rock, 
Ark.,  Land  District: 

5,  6,  and  7,  in  Range  6. 

5,  6,  and  7,  in  Range  7. 

5,  6,  and  7,  in  Range  8. 

5,  6,  and  7,  in  Range  9. 

5,  6,  and  7,  in  Range  10. 

5,  6,  and  7,  in  Range  11. 

5,  6,  and  7,  in  Range  12. 

5,  6,  and  7,  in  Range  13. 

5,  6,  and  7,  in  Range  14. 

5,  6,  and  7,  in  Range  15. 

5,  6,  and  7,  in  Range  16. 

5,  6,  and  7,  in  Range  17. 
South  of'  base  line  and  west  of  fifth  principal  meridian,  in  the  original  little  Rock, 
Ark.,  Land  District : 

I,  6,  7,  8,  9,  and  10,  in  Range  3. 

>i  6,  7,  8,  9,  and  10,  in  Range  4. 

»>  6t  7»  8,  9,  and  10,  in  Range  5. 

\i  6,  7,  8,  9,  and  10,  in  Range  6. 

;,  6,  7,  8,  9,  and  10,  in  Range  7. 

»»  6>  7f  Sf  9>  And  10,  in  Range  8. 

j>  ^>  7>  Sf  9t  &ud  10,  in  Range  9. 

I>  6»  7>  S9  9»  and  10,  in  Range  10. 

»>  6,  7, 8,  9,  and  10,  in  Range  1 1. 

\%  ^t  7>  Sf  9»  uid  10,  in  Range  12. 

;,  6,  7,  8,  9,  and  10,  in  Range  13. 

U  ^9  7>  Sf  9f  utd  10,  in  Range  14. 

;,  6,  7,  8,  9,  and  10,  in  Range  15. 

if  6,  7,  8, 9,  and  10,  in  Range  10. 

;,  6,  7,  8,  9,  and  10,  in  Range  17. 

law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  irom  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  the  lists  of  vacant  lands  are  tabulated  until  the  whole  shall 
nave  been  offered  and  the  sales  thus  closed;  but  the  sale  shall  not  be  kept  open  longer 
than  two  weeks,  and  no  private  entiy  of  any  of  the  lands  will  be  admitted  until  the  day 


Township  i,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  i,  2,  3,  4> 
Townships  i,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  I,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  I,  2,  3,  4, 
Townships  i,  2,3,4, 
Townships  i,  2,  3,  4, 
Townships  I,  2,3,4, 


Townships  i,  2,  3,4, 
Townships  i,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  I,  2,  3,  4, 
Townships  I,  2.  3,  4, 
Townships  I,  2,  3,  4, 
Townships  1,2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  I,  2,  3,  4, 
Townships  i,  2,  3,  4, 
Townships  I,  2,  3,  4, 
Townships  1, 2,  3,  4, 
Townships  I,  2,  3,4, 
Townships  ^,  2,  3,4, 
Lands  appropriated  b 
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after  the  close  of  the  public  offering.  All  lands  held  at  double  minimttxn  price  will  be 
disposed  of  at  not  less  than  two  dollars  and  fifty  cents  ($2.50)  per  acre,  and  all  lands 
held  at  minimum  price  will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five 
cents  ($1.25)  per  acre.  Lists  of  sectional  subdivisions  are  in  the  hands  of  the  local 
officers,  and  will  be  open  for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  Qty  of  Washington,  this  second  day  of  July,  1877. 

R.  B.  HAYES,  President  of  the  UnUed  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissumer  of  the  General  Laud  Office. 


[No.  826.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  Tune  22,  1876^  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Little  Rock,  in 
the  State  of  Arkansas,  on  Monday,  February  4,  1878,  at  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  town- 
ships, viz : 

North  of  base  line  and  east  of  fifth  principal  meridian  in  the  former  Helena,  present 
Little  Rock,  Ark.,  Land  District : 

Townships  2,  4,  5,  6,  7,  8,  9,  and  10,  in  Range  3. 

Townships  i,  7,  9,  and  to,  in  Range  4. 

Townships  4  and  9,  in  Range  5. 

Township  5  in  Range  6. 

Townships  4,  10,  11,  19,  20,  and  21,  in  Ran^e  7. 

Townships  ii,  13,  19,  20,  and  21,  in  Range  8. 

Township  10,  in  Range  9. 

Townships  9,  1 1,  12,  and  13,  in  Range  10. 

Townships  14  and  15,  in  Range  12. 

Township  15,  in  Range  13. 

South  of  base  line  and  east  of  fifth  principal  meridian : 

Township  3,  in  Range  2. 

Township  5,  in  Range  3.  . 

Township  i,  in  Range  4. 

South  of  base  line  and  west  of  fifth  principal  meridian : 

Townships  i,  2,  3,  4,  5,  7,  10,  14,  15,  and  16,  in  Range  I. 

Townships  2,  4,  5,  6,  7,  8,  10,  11,  and  18,  in  Range  2. 

Townships  ii  and  12,  in  Range  3. 

Townships  12,  13,  15,  16,  and  17,  in  Range  4. 

Townships  ii,  12,  I3,.I4,  15,  16,  17,  18,  and  19,  in  Range  5. 

North  of  base  line  and  east  of  fifth  principal  meridian  in  the  former  Batesville,  present 
Little  Rock,  Ark.,  Land  District: 

Townships  i,  18,  19,  20,  and  21,  in  Range  I. 

Townships  3,  4,  19,  ao,  and  21,  in  Range  2. 

Townships  13,  14,  15,  16,  19,  20,  and  21,  in  Range  3. 

Townships  ii,  13,  15,  16,  17,  and  18,  in  Range  4. 

Townships  14,  15,  16,  17,  18,  and  19,  in  Range  5. 

Townships  17,  18,  19,  and  20,  in  Range  6. 

North  of  base  line  and  west  of  fifth  pnncipol  meridian  t 

Townships  2,  16,  17,  18,  19,  20,  and  21,  in  Range  I. 

Townships  2,  4,  7,  8,  ii,  16,  17,  18,  19,  20,  and  21,  in  Range  3. 

Townships  4,  10,  ii,  14,  15,  16,  17,  18,  19,  20,  and  21,  in  Range  3. 

Townships  2,  4,  8,  9,  10, 1 1,  12,  13,  14,  15,  16,  17,  18,  19,  20,  and  21,  in  Range  4. 

Townships  3,  5,  6,  7,  8,  9,  10,  1 1, 12, 13, 14, 15, 16, 17, 18, 19, 20,  and  21,  in  Range  5. 

Townships  8,  9,  10,  II,  12,  13,  14, 15,  16,  17,  18,  19,  20,  and  21,  in  Range  6. 

Townships  8,  9,  10,  1 1,  12,  13,  14, 15,  16,  17,  18,  19,  20,  and  21,  in  Range  7. 

Townships  8,  9,  10,  il,  and  12,  in  Range  8. 

Townships  8,  9,  10,  ii,  and  12,  in  Range  9. 

Townships  8,  9,  10,  ii,  and  12,  in  Range  10. 

Townships  8,  9,  10,  ii,  and  12,  in  Range  ii. 

Townships  8, 9,  10,  11,  and  12,  in  Range  12. 

Townships  8,  9, 10,  11,  and  12,  in  Range  13. 
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Townships  8,  g,  lo,  ii,  and  12,  in  Range  14. 

Townships  8,  9,  10,  11,  and  12,  in  Range  15. 

Townships  8,  9,  10,  ii,  and  12,  in  Range  16. 

Townships  8,  9,  10,  11,  and  12,  in  Range  17. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or 
reserved  for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  the  lists  of  vacant  lands  are  tabulated  until  the  whole 
shall  have  been  offered  and  the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open 
longer  than  two  weeks,  and  no  private  entry  of  any  of  the  lands  will  be  admitted  until 
the  day  after  ^he  close  of  the  public  offering.  All  lands  held  at  double  minimum  price 
will  be  disposed  of  at  not  less  than  two  dollars  and  fifty  cents  ($2.50)  per  acre,  and  all 
lands  held  at  minimum  price  will  be  disposed  of  at  not  less  than  one  dollar  and  twenty- 
five  cents  ($1.25)  per  acre.  Lists  of  sectional  subdivisions  are  in  the  hands  of  the  local 
officers,  and  will  be  open  for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  eighth  day  of  October,  1877. 

R.  B.  HAYES,  President  of  the  United  States, 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land- Office. 


NOTICE  TO  PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the 
townships  and  parts  of  townships  above  enumerated  is  required  to  establish  the  same 
to  the  satisfaction  of  the  Register  and  Receiver  of  the  Little  Rock  Land-Office,  and 
make  payment  therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day 
appointed  for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract 
Claimed ;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  day  of  this  Proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Cdmmissioner  of  the  General  Land-  Office, 


[No.  827.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land-Office  at  Dardanelle,  in  the 
State  of  Arkansas,  on  Monday,  February  4,  1878,  at  which  time  will  be  offered  all  lands 
not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  townships, 
viz  :  .  .  . 

North  of  base  line  and  west  of  fifth  principal  meridian  in  the  late  Clarkesville,  pres- 
ent Dardanelle,  Ark.,  Land  District : 


Townships  i 
Townships  I 
Townships  i 
Townships  i 
Townships  1 
Townships  i 
Townships  I 
Townships  i 
Townships  I 
Townships  i 
Townships  i 
Townships  i 
Townships  i 
Townships  I 
Townships  i 
Townships  i 


2,  3»  4.  5»  6,  7»  8,  9»  10.  "»  and  12, 
2,  3»  4»  5»  6,  7,  8,  9,  10,  II,  and  12, 
2,  3.  4»  S»  6,  7,  8,  9,  ID,  II,  and  12, 
2,  3»  4»  S»  6,  7,  8,  9,  ID,  II,  and  12, 
2,  3i  4;  S»  6,  7,  8,  9,  10.  II,  and  12, 
2,  3.  4,  S»  6,  7.  8,  9,  10,  II,  and  12. 
2,  3»  4,  S»  6,  7»  *»  9»  10,  II,  and  12, 
2,  3»  4,  5»  6,  7,  8,  9,  10.  II,  and  12, 
2,  3»  4,  5»  6,  7»  8,  9,  10,  II,  and  12, 
2,  3»  4,  5»  6,  7»  8,  9,  10,  II,  and  12, 
2»  3i  4,  5i  6,  7.  8,  9,  10,  II,  and  12, 
2»  3i  4.  5»  6,  7»  8,  9,  10,  II,  and  12, 


n  Range  18. 
n  Range  19. 
n  Range  20. 
n  Range  21. 
in  Range  22. 
n  Range  23. 
n  Range  24. 
n  Range  25. 
n  Range  26. 
n  Range  27. 
n  Range  28. 
n  Range  29. 
in  Range  30. 
n  Range  31. 


«,  3»  4i  5»  6,  7,  8.  9,  lo,  II,  and  12, 
2,  3»  4.  5»  6,  7.  8,  9,  10,  II,  and  12, 
2,  3»  4»  5»  6,  7,  8,  9,  10,  II,  and  12,  in  Range  32. 
2,  3,  4,  10,  II,  and  12,  in  Range  33. 
Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  the  lists  of  vacant  lands  are  tabulated  until  the  whole  shall 


PUBLIC  SALES  AND  PRIVATE  ENTRIES.  88t 

• 

have  been  offered  and  the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer 
than  two  weeks,  and  no  private  entry  of  any  of  the  lands  will  be  admitted  until  the  day 
after  the  close  of  the  public  offering.  All  lands  held  at  double  minimum  price  will  be 
disposed  of  at  not  less  than  two  dollars  and  fifty  cents  ($2.50)  per  acre,  and  all  lands 
held  at  minimum  price  will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five 
cents  (51.25^  per  acre.  Lists  of  sectional  subdivisions  are  in  the  hands  of  the  local  offi- 
cers, and  will  be  open  for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  8th  day  of  October,  1877. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


NOTICE  TO   PRE-EMPTION   CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the 
townships  and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to 
the  satisfaction  of  the  Register  and  Receiver  of  the  Dardanelle  Land-Office,  and  make 
payment  therefor  as  soon  as  practicable  after  seeing  this  Notice,  and  before  the  day  ap- 
pointed for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed ;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  I^oclama- 
tion,  and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


[No.  828.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  ail  Act  of  Congress  of  June  22,  1876,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Camden,  in  the 
State  of  Arkansas,  on  Monday,  February  4,  1878,  at  which  time  will  be  offered  all  lands 
not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  townships,  viz  : 

South  of  Ixise  line  and  west  of  fifth  principal  meridian  in  the  former  Champagnolle, 
present  Camden,  Arkansas,  Land  Distnct : 

Townships  ii,  12,  13,  14,  15,  16,  17,  18,  and  19,  in  Range  6. 

Townships  11,  14,  15,  16,  17,  18,  and  19,  in  Range  7. 

Townships  13,  14,  15,  16,  17,  18,  and  19,  in  Range  8. 

Townships  ii,  12,  13,  14,  15,  16,  17,  18,  and  19,  in  Range  9. 

Townships  11,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in  Range  10. 

Townships  Ui  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in  Range  11. 

Townships  11,  12,  13,  14.  15,  16,  17,  18,  19,  and  20,  in  Range  12. 

Townships  ii,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in  Range  13. 

Townships  11,  12,  13,  14,  15,  16, 17,  18,  19,  and  20,  in  Range  14. 

Townships  11,  12,  13,  14,  15,  16,  17,  18,  and  19,  in  Range  15. 

Townships  11,  12,  13,  14,  15,  16,  17,  x8,  19,  and  20,  in  Range  16. 

Townships  11,  12,  13, 15,  16,  17,  18,  19,  and  20,  in  Range  17. 

Townships  ii,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in  Range  18. 

Townships  11,  12,  13,  14,  15,  18, 19,  and  20,  in  Range  19. 

Townships  11,  12,  13,  18,  19,  and  20,  in  Range  20. 

South  of  base  line  and  west  of  fifth  principal  meridian  in  the  former  Washington, 
present  Camden,  Ark.,  Land  District : 

Townships  i,  2,  3,  4,  5,  7,  8,  9,  and  xo,  in  Range  18. 

Townships  i»  2,  3,  4,  5,  6,  8,  9,  and  10,  in  Range  19. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  and  10,  in  Range  20. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in 
Range  21. 

Townships  i,  2,  3,  4,  5,  6,  7,  9,  10,  11,  12, 15,  16,  17,  18,  19,  and  20,  in  Range  22. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  w 
Range  23. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  li,  13,  14,  15,  16,  17, 18,  and  19,  in  Range  24. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  li,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in 
Range  25. 

Town&ps  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  12,  13,  14,  15,  16,  17, 18,  and  20,  in  Range  26. 
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Townships  i,  2,  3,4,  5,  6,  7,  8,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  and  20,  in 
Range  27. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  15,  16,  17,  18,  19,  and  20,  in 
Range  28. 

Townships  i,  2,  3, 4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13,  in  Range  29. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13,  in  Range  30. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  and  13,  in  Range  31. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  and  13,  in  Range  32. 

Townships  6,  7,  8,  9,  10,  xi  and  12  in  Range  33. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  the  lists  of  vacant  lands  are  tabulated  until  the  whole 
shall  have  been  offered  and  the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open 
lobger  than  two  weeks,  and  no  private  entry  of  any  of  the  lands  will  be  admitted  until 
the  day  after  the  close  of  the  public  offering.  All  lands  held  at  double  minimum  price 
will  be  disposed  of  at  not  less  than  two  dollars  and  fifty  cents  (^2.50)  per  acre,  and  all 
lands  held  at  minimum  price  will  be  disposed  of  at  not  less  than  one  dollar  and  twenty- 
five  cents  ($1.25)  per  acre.  lists  of  sectional  subdivisions  are  in  the  hands  of  the  lool 
officers,  and  will  be  open  for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  eighth  day  of  October,  1877. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land.  Office, 

NOTICE  TO   PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the 
Townships  and  parts  of  Townships  above  enumerated  is  required  to  establish  the  same 
to  the  satisfaction  of  the  Raster  and  Receiver  of  tl^e  Camden  Land-Office,  and  make 
payment  therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  ap- 
pointed for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


[No.  837.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876, 1,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  Known  that  a*  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Gainesville,  in  the 
State  of  Florida,  on  Tuesday,  October  29,  1878,  at  which  time  will  be  offered  all  lands 
not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  townships,  viz: 

South  of  base  line  and  east  of  the  Tallahassee  meridian  in  the  former  Newmansville, 
now  Gainesville,  Florida,  Land  District : 

Township  I,  Ranges  12,  13,  14,  17,  18,  21,  and  23. 

Township  2,  Ranges  ii,  12,  13,  14,  15,  16,  17,  18,  20,  21,  22,  and  23. 

Township  3,  Ranges  11,  X2,  13,  14,  18,  23,  and  24. 

Township  4,  Ranges  il,  12,  13,  18,  19,  21,  23,  and  24. 

Township  5,  Ranges  13,  17,  18,  19,  20,  21,  23,  and  24. 

Township  6,  Ranges  15,  16,  17,  18,  19,  20,  21,  23,  and  24. 

Township  7,  Ranges  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  8,  Ranges  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  9,  Ranges  I3,  14,  15,  16,  17,  18,  20,  22,  23,  and  24. 

Township  10,  Ranges  13,  14,  15,  16,  17,  18,  22,  23,  and  24. 

Township  ii.  Ranges  13,  14,  15,  16,  17,  18,  22,  23,  and  24. 

Township  12,  Ranges  13,  14,  15,  16,  17,  18,  20,  22,  23,  and  24. 

Township  13,  Ranges  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  14,  Ranges  13,  14,  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  15,  Ranges  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  16,  Ranges  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  17,  Ranges  16,  17,  18,  19,  20,  21,  22,  23,  and  24. 
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Township  i8.  Ranges  17,  18,  19,  20,  21,  22,  23,  and  24. 

Township  19,  Ranges  17,  18,  19,  20,  21,  22,  23,  and  24. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the 
public  offering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less 
than  two  dollars  and  fifty  cents  ($2.50)  per  «cre,  and  all  lands  held  at  minimum  price 
will  b^ disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (^1.25)  per  acre. 
Lists  of  sectional  sub-divisions  are  in  the  hands  of  the  district  officers,  and  will  be  open 
for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  13th  day  of  July,  A.  D.  1878. 

R,  B.  Hhy^S,  PresuUnt  of  the  Untied  States. 
By  the  PRESIDEfTT : 

J.  A.  WILLIAMSON,  Com$HisH^er  of  the  General  Land  Office, 

NOTICE  TO  PREEMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same 
to  the  satisfaction  of  the  Reg^er  and  Receiver  of  the  Gainesville  Land-Office,  and  make 
pajrment  therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  ap- 
pointed for  the  commencement  of  the  public  sa&  of  the  lands  embracing  the  tract 
claimed ;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A,  WILLIAMSON,  Commissumer  of  the  General  Land  Office, 


[No.  838.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876, 1,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  (he  Land  Office  at  Jackson,  in  the 
State  of  Mississippi,  on  Tuesday,  October  29,  1878,  at  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  town- 
ships, viz. : 

North  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  original  Choctaw, 
now  Jackson,  Mississippi,  Land  District : 

Township  9,  Ranges  17,  18,  19,  20,  and  21. 

Township  10,  Ra^es  17, 18,  19,  20,  and  21. 

North  of  base  line  and  east  of  the  Washington  meridian  in  the  original  Qioctaw,  now 
Jackson,  Mississippi,  Land  District :    . 

Townships  8,  9, 1 1,  and  14,  Range  5. 

Townships  8,  9,  and*  10,  Range  6. 

Township  8,  Range  7. 

Townships  9  and  10,  Range  9. 

Townships  9  and  10,  Range  10. 

North  of  base  line  and  east  of  the  Choctaw  meridian  in  the  original  Choctaw,  now 
Jackson,  Mississippi,  Land  District: 

Townships  i,  2,  3,  and  14,  Range  i. 

Townships  I,  2,  3,  and  15,  Range  2. 

Townships  I,  2,  3,  4,  and  15,  Range  3. 

Townships  i,  2,  3,  and  4,  Range  4. 

Townships  i,  2,  3,  and  4,  Range  5. 

Townships  i,  2,  3,  4,  and  5,  Range  6. 

North  of  base  line  and  west  of  the  Choctaw  meridian  in  the  original  Choctaw,  now 
Jackson,  Mississippi,  Land  District : 

Townships  I  and  11,  Range  3. 

Township  2,  Range  4. 

North  of  base  line  and  east  of  the  Choctaw  meridian  in  the  original  Chocchuma  or 
Grenada,  now  Jackson,  Mississippi,  Land  District : 
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Townships  20,  21,  23,  24,  25,  26,  and  27,  Range  2. 

Townships  20,  21,  22,  23,  24,  25,  26,  and  27,  Range  3. 

Townships  20,  21,  22,  23,  24,  25,  and  26,  Range  4. 

Townships  20,  21,  22,  24,  and  25,  Range  5. 

Townships  20,  21,  22,  and  23,  Range  6. 

Townships  20,  21,  22,  23,  and  24,  Range  7. 

North  of  base  line  and  east  of  the  Choctaw  meridian  in  the  former  Columbus,  now 
Jackson,  Mississippi,  Land  District : 

Township  17,  Range  I. 

Townships  15,  16,  17,  18,  and  19,  Range  "2. 

Townships  16,  18,  and  19,  Range  3. 

Townships  17,  18,  and  19,  Range  4. 

Townships  9,  12,  and  19,  Range  5. 

Townships  9,  10,  I x,  12, 15,  16,  17,  18,  and  19,  Range  6. 

Townships  8,  9,  10,  ii,  12,  15,  x6,  17,  18,  and  19,  Range  7. 

Townships  9,  10,  xi,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  and  23,  Range  8. 

Townships  8,  9,  xo,  xx,  12,  13,  X4,  X5,  16,  17,  x8,  20,  2X,  and  22,  Range  9. 

Townships  8,  9,  10,  ii,  X2,  13,  14,  X5,  x6,  17,  x8,  20,  2X,  and  22,  Range  xo. 

Townships  8,  9,  10,  xi,  X2,  13,  X4,  X5,  x6,  X7,  x8,  X9,  20,  and  2X,  Range  xi. 

Townships  8,  9,  10,  ii,  X2,  13,  15,  x6,  17,  18,  19,  and  20,  Range  12. 

Townships  8,  9,  xo,  xx,  12,  X4,  X5,  x6,  X7,  x8,  and  2X,  Range  X3. 

Townships  8,  9,  xo,  xx,  12,  13,  14,  X5,  16,  and  17,  Range  X4. 

Townships  9,  xo,  ii,  X2,  X3,  X4,  X5,  and  x6.  Range  X5. 

Townships  8,  9,  xo,  xx,  X2,  13,  and  X4,  Range  16. 

Townships  9,  xo,  xx,  and  12,  Range  17. 

Townships  8,  9,  xo,  and  X2,  Range  x8. 

Townships  8,  9,  and  10,  Range  19. 

South  of  base  line  and  west  of  the  Huntsville  meridian  in  the  former  Columbus,  now 
Jackson,  Mississippi  Land  District: 

Townships  xx,  X2,  13,  X4,  and  X5,  Range  16. 

Townships  X2,  X3,  X4,  and  15,  Range  17. 

Township  X2,  Range  18. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the 
public  offering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less 
than  two  dollars  and  fifty  cents  (1(2.50)  per  acre,  and  all  lands  held  at  minimum  price 
will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (^x.25)  per  acre. 
■Lists  of  sectional  subdivisions  are  in  the  hands  of  the  district  officers,  and  will  be  open 
for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  X3th  day  of  July,  A.  D.  1878. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 

NOTICE  TO   PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Jackson  Land  Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  appointed 
for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract  claimed ;  other- 
wise such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 
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[No.  839.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876,  I,  Rutherford  B.  Hayes,  Pres- 
ident of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Montgomery,  in 
the  State  of  Alabama,  on  Tuesday,  November  19,  1878,  at  which  time  will  be  offered 
all  lands  not  previously  disposed  of  in  the  under-mentioned  townships  and  parts  of 
townships,  viz. : 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  original  Elba,  now 
Montgomery,  Alabama,  Land  District : 

Township  i.  Ranges  10,  ii,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  and  30. 

Township  2,  Ranges  zo,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  and  30. 

Township  3,  Ranges  10,  1 1,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  and  29. 

Township  4,  Ranges  zo,  11,  12,  13,  14,  15,  x6,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  and  29. 

Township  5,  Ranges  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  and  29. 

Township  6,  Ranges  21,  22,  23,  25,  26,  27,  28,  29,  and  30. 

Township  7,  Ranges  21,  22,  23,  24,  25,  27,  28,  and  29. 

Township  8,  Ranges  22,  24,  25,  27,  28,  and  29. 

Township  9,  Ranges  2X,  22,  23,  25,  26,  and  28. 

Township  10,  Ranges  21,  22,  23,  24,  25,  and  28. 

Township  11,  Ranges  21,  22,  23,  24,  25,  and  26. 

North  of  base  line  and  west  of  the  Tallahassee  meridian  in  the  original  Elba,  now 
Montgomery,  Alabama,  Land  District : 

Township  6,  Ranges  18,  19,  20,  2 x,  22,  23,  25,  26,  27,  28,  and  29. 

Township  7,  Ranges  8,  9,  10,  ii,  13,  14,  15,  16,  and  17. 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  former  Greenville, 
now  Montgomery,  Alabama,  Land  District : 

Townships  20  and  22,  Range  6. 

Townships  17,  20,  21,  and  22,  Range  7. 

Townships  15,  20,  21,  and  22,  Range  8. 

Townships  15,  19,  20,  21,  and  22,  Range  9. 

Townships  6,  7,  8,  9,  10,  12,  13,  14,  19,  20,  2X,  and  22,  Range  10. 

Townships  6,  7,  10,  19,  20,  2X,  and  22,  Range  11. 

Townships  6,  7,  8,  10,  11,  19,  20,  2Z,  and  22,  Range  12. 

Townships  6,  7,  8,  9,  10,  19,  20,  2X,  and  22,  Range  13. 

Townships  6,  7,  8,  9,  z8,  19,  20,  21,  and  22,  Range  14. 

Townships  6,  7,  8,  17,  18,  19,  20,  21,  and  22,  Range  15. 

Townships  6,  7,  8,  9,  10,  11,  18,  19,  20,  2X,  and  22,  Range  16. 

Townships  6,  7,  8,  9,  zo,  xz,  19,  20,  and  2Z,  Range  Z7. 

Townships  6,  7,  8,  9,  zo,  and  zz.  Range  z8. 

Townships  6,  7,  8,  9,  zo,  zz,  and  Z7,  Range  Z9. 

Townships  6,  7,  8,  9,  zo,  zz,  Z7,  and  z8,  Range  20. 

Township  Z2,  Range  23. 

North  of  base  line^and  east  of  the  St.  Stephen's  meridian  in  the  original  Demopolis, 
now  Montgomery,  Alabama,  Land  District : 

Townships  Z4,  Z5,  z6,  Z7,  and  z8,  Range  z. 

Townships  Z4,  Z5,  and  z6,  Range  2. 

Townships  Z4,  Z5,  z6,  2Z,  and  22,  Range  3. 

Township  14,  Range  4. 

Townships  z6  and  22,  Range  5. 

North  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  original  Demopolis, 
how  Montgomery,  Alabama,  Land  District : 

Townships  Z4,  Z5,  z6,  Z7,  and  z8.  Range  z. 

Townships  Z4,  Z5,  and  z6.  Range  2. 

Townships  Z4,  Z5,  z6,  2Z,  and  22,  Range  3. 

Township  Z4,  Range  4. 

Townships  z6  and  22,  Range  5. 

North  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  original  Demopolis, 
now  Montgomery,  Alabama,  Land  District : 
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Townships  14,  15,  16,  18,  and  19,  Range  i. 

Townships  14,  15,  16,  and  17,  Range  2. 

Townships  14,  15,  16,  17,  18,  and  19,  Range  3. 

Townships  14,  15,  16,  17,  and  18,  Range  4. 

Township  14,  Range  5. 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  original  Tallapoosa, 
now  Montgomery,  Alabama,  Land  District : 

Townships  21,  22,  23,  and  24,  Range  16. 

Townships  21,  22,  23,  and  24,  Range  17. 

Townships  21,  22,  23,  and  24,  Range  18. 

Townships  20,  22,  23,  and  24,  Range  19. 

Townships  18,  19,  and  24,  Range  20. 

Townships  15,  18,  19,  20,  21,  22,  23,  and  24,  Range  21. 

Townships  17,  18,  19,  20,  21,  22,  23,  and  24,  Range  22. 

Townships  19,  20,  22,  23,  and  24,  Range  23. 

Townships  18,  23,  and  24,  Range  24. 

Townships  17  and  24,  Range  25. 

Townships  11  and  15,  Range  26. 

Township  17,  Range  27. 

Townships  9,  10,  16,  17,  and  19,  Range  28. 

Townships  13, 18,  and  20,  Range  29. 

South  of  base  line  and  east  of  the  Huntsville  meridian  in  the  fonner  Lebanon,  now 
Montgomery,  Alabama,  Land  District : 

Townships  20,  2X,  and  22,  Range  2. 

Townships  17,  18,  19,  20,  21,  and  22,  Range  3. 

Townships  17,  i9,  19,  20,  21,  and  22,  Range  4. 

Townships  15,  16,  17,  18,  19,  20,  21,  and  22,  Range  5. 

Townships  13,  14,  15,  16,  18,  19,  20,  and  21,  Range  6. 

Townships  13,  14,  15,  16,  18,  19,  20,  21,  and  22,  Range  7. 

Townships  12,  13,  14,  15,  16,  17,  18,  19,  20^  21,  and  22,  Range  8. 

Townships  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  and  22,  Range  9. 

Townships  13,  14,  15,  x6,  17,  18,  19,  20,  21,  and  22,  Range  10. 

Townships  X2,  13,  14,  15,  16,  17,  18,  19,  20,  and  21,  Range  1 1. 

Townships  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  and  22,  Range  12. 

Townships  16,18,  19,  20,  21,  and  22,  Range  13. 

Lands  appropriated  bv  law  for  the  use  of  schools,  military  or  other  purposes,  or  reserved 
for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  dav  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  undl  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and 
no  private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the 
public  offering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less 
than  two  doUars'and  fifty  cents  (1^2.50)  per  acre,  and  all  lands  held  at  minimum  >  price 
will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  ($1.25^  per  acre. 
Lists  of  sectional  subdivisions  are  in  the  hands  of  the  district  officers,  and  will  be  open 
for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  27th  day  of  July,  A.  D.  1878. 

R.  B.  HAYES,  President  of  the  Vnited  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


NOTICE  TO   PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Repeiver  of  the  Montgomery  Land  Office,  and  make 
payment  therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  ap- 
pointed for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract  claimed ; 
otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 
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[No.  S40.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  June  22»  1876, 1,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land-Office  at  Mobile,  in  the  State 
of  Alabama,  on  Tuesday,  November  26,  187S,  at  which  time  will  be  offered  all  lands 
not  previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  townships,  viz. : 

South  of  'base  line  and  east  of  the  St.  Stephen's  meridian  in  the  former  St.  Stephen'^ 
now  Mobile,  Alabama,  Land  District : 

Township  9,  Range  I. 

Townships  I,  2,  3,  4,  5,  7,  8,  and  9,  Range  2, 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  and  9,  Range  3. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  and  9,  Range  4. 

South  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  former  St.  Stephen's, 
now  Mobile,  Alabama,  Land  District : 

Townships  i  and  2,  Range  x. 

Townships  i,  2,  3,  6,  7,  and  8,  Range  2. 

Townships  i»  2,  3,  4,  5,  and  6,  Range  3. 

Townships  i,  2,  3,  4,  5,  6,  and  7,  Range  4. 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  former  St.  Stephen's 
now  Mobile,  Alabama,  Land  District: 

Townships  6,  8,  9,  10,  and  11,  Range  x. 

Townships  i,  3,  5>  7,  8,  9,  10,  and  xi,  Range  2. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  xo,  and  ix,  Range  3. 

Townships  x,  2,  3,  4,  5,  8,  9,  and  10,  Range  4. 

North  of  base  line  and  west  of  the  St  Stephen's  meridian  in  the  former  St.  Stephen's 
now  Mobile,  Alabama,  Land  District : 

Townships  X,  2,  3,  4,  5,  6,  7,  8,  xo,  and  xx,  Range  x. 

Townships  x,  2,  3,  4,  5,  6,  7,  8,  9,  xo,  and  x  x.  Range  a. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  xo,  and  xx,  Range  3. 

Townships  x,  2,  3,  4,  5,  6,  7,  8,  9,  xo,  and  ii,  Range  4. 

Townships  2,  3,  4,  5,  7,  8,  9,  and  11,  Range  5. 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  former  Elba,  now 
Mobile,  Alabama,  Land  District : 

Townships  x,  2,  3,  4,  and  5,  Range  5. 

Townships  i,  2,  3,  4,  and  5,  Range  6. 

Townships  x,  2,  3,  4,  and  5,  Range  7. 

Townships  x,  2,  3,  4,  and  5,  Range  8. 

Townships  x,  2,  3,  4,  and  5,  Range  9. 

South  of  base  line  and  east  of  Sie  St  Stephen's  meridian  in  the  former  Elba,  now 
Mobile,  Alabama,  Land  District. 

Townships  x,  3,  4,  5,  6,  7,  8,  and  9^  Range  5. 

Townships  4,  5,  6,  and  7,  R^ge  6. 

Township  7,  Range  7. 

North  of  base  line  and  east  of  the  St.  Stephen'9  meridian  in  the  former  Greenville, 
now  Mobile,  Alabama  Land  District : 

Townships  7,  8,  9,  and  xo.  Range  5. 

Townships  6,  7,  8,  9,  and  12,  Range  6. 

Townships  6,  7,  8,  9,  and  xo.  Range  7. 

Townships  6,  7,  8,  9,  and  xx,  Range  8. 

Townships  6,  7,  8,  9,  xo,  xx,  and  12,  Range  9. 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  former  Demopolis, 
now  Mobile,  Alabama,  Land  District : 

Township  X2,  Ranges  1,2,  3,  4,  and  5. 

Township  13,  Ranges  x,  2,  3,  4,  and  5. 

North  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  former  Demopo- 
lis, now  Mobile,  Alabama,  Land  District : 

Township  X2,  Ranges  2*,  3,  4,  and  5. 

Township  13,  Ranges  2,  3,  4,  and  5. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
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private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the 
public  offering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less 
than  two  dollars  and  fifty  cents  (1(2.50)  per  acre,  and  all  lands  held  at  minimum  price 
will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (^1.25)  per  acre. 
Lists  of  sectional  subdivisions  are  in  the  hands  of  the  district  ofHcers,  and  will  be  open 
for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  27th  day  of  July,  A.  D.  1878. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


NOTICE  TO  PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Mobile  Land  Office,  and  make  {payment 
therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  appointed  foi* 
the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract  claimed ;  other- 
wise such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


[No.  841.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  Tune  22,  1876,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  -United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land-Office  at  Jackson,  in  the 
State  of  Mississippi,  on  Tuesday,  December  3,  1878,  at  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  town- 
ships, viz. : 

North  of  base  line  and  east  of  the  Choctaw  meridian  in  the  former  Augusta,  now 
Jackson,  Mississippi,  Land  District : 

Township  i.  Ranges  6,  7,  8,  9,  xo,  1 1,  13,  15,  x6,  17,  and  18. 

Township  2,  Ranges  6,  7,  8,  9,  10,  ii,  12,  13,  15,  16,  17,  and  18. 

Township  3,  Ranges  6,  7,  8,  9,  10,  11,  14,  15,  16,  17,  and  18. 

Township  4,  Ranges  6,  7,  8,  9,  10,  11,  14,  15,  16,  17,  and  18.. 

Township  5,  Ranges  6,  7,  8,  9,  10,  ii,  12,  14,  15,  16,  and  18. 

Township  6,  Ranges  6,  7,  8,  9,  10,  11,  12,  14,  15,  16,  and  17. 

Township  7,  Ranges  5,  6,  7,  8,  9,  10,  11,  12,  13,  15,  16.  17,  and  18. 

North  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  former  Augusta,  now 
Jackson,  Mississippi,  Land  District : 

Township  i,  Ranges  5,  6,  7,  8, 9,  10,  ii,  12, 13, 14, 15, 16,  and  17. 

Township  2,  Ranges  5,  6,  7, 8, 9, 10, 11,  12, 13, 14, 15, 16, 17,  and  18. 

Township  3,  Ranges  5,  6,  7, 8, 9, 10, 11,12, 13, 14,  15,  x6,  17,  and  18. 

Township  4,  Ranges  5,  6,  7, 8, 9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  and  19. 

Township  5,  Ranges  5,  6,  7,  8,  9,  10,  1 1,  12,  13,  14,  15,  16,  17,  18,  19,  and  20. 

Township  6,  Ranges  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  19,  and  20. 

Township  7,  Ranges  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  and  21. 

Township  8,  Ranges  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  and  21. 

Township  9,  Ranges  5,  6,  7,  8,  9,  xo,  ii,  12,  13,  14,  X5,  16,  17,  18,  19,  20,  and  21. 

Township  10,  Ranges  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  and  16. 

South  of  base  line  and  west  of  the  St.  Stephen's  meridian  in  the  former  Augusta,  now 
Jackson,  Mississippi,  Land  District: 

Township  i.  Ranges  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  and  17. 

Township  2,  Ranges  4,  5,  6,  7,  8,  9,  10,  11,  X2,  13,  14,  15,  16,  and  17. 

Township  3,  Ranges  4,  5,  6,  7,  8,  9,  10,  li,  12,  13,  14,  15,  16,  17,  and  18. 

Township  4,  Ranges  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  X5,  16,  17,  and  18. 

Township  5,  Ranges  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  and  18. 

Township  6,  Ranges  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  and  i8. 

Township  7,  Ranges  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  and  17. 

Township  8,  Ranges  5,  12,  14,  15,  and  16. 
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Township  9,  Ranges  15  and  16. 

North  of  base  line  andf  east  of  the  Washington  meridian  in  the  former  Washington, 
now  Jackson,  Mississippi,  Land  District : 

Township  i,  Ranges  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  and  14. 

Township  2,  Ranges  i,  3,  4,  5,  6,  9,  10,  ii,  12,  and  13. 

Township  3,  Ranges  i,  2,  3,  4,  5,  6,  7,  9,  10,  ii,  12,  and  13. 

Township  4,  Ranges  i,  2,  3,  4,  5,  6,  7,  8,  9,  xo,  11,  12,  and  13. 

Township  5,  Ranges  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  12. 

Township  6,  Ranges  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  ii. 

Township  7,  Ranges  2,  3,  4,  5,  6,  8,  9,  10,  and  ii. 

Township  8,  Ranges  4,  8,  9,  and  10. 

Township  9,  Ranges  3,  4,  and  5,  * 

Township  12,  Range  5. 

Township  13,  Ranges  3,  4,  and  5. 

North  of  base  line  and  west  of  the  Washington  meridian  in  the  former  Washington, 
now  Jackson,  Mississipj^i,  Land  District : 

Township  i.  Range  4. 

Township  2,  Ranges  I,  2,  and  3. 

Township  3,  Ranges  z,  2,  and  3. 

Township  4,  Ranges  i  and  2. 

Township  5,  Range  i. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and 
no  private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of 
the  public  offering.  AH  lands  held  at  double  minimum  price  will  be  disposed  of  at 
not  less  than  two  dollars  and  fifty  cents  (I2.50)  per  acre,  and  all  lands  held  at  mini- 
mum price  will  be  dis]x>sed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (^1.25) 
per  acre.  Lists  of  sectional  sub-divisions  are  in  the  hands  of  the  district  officers,  and 
will  be  open  for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  7th  day  of  August,  A.  D.  1878. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


NOTICE  TO   PRE-EMPTION   CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Jackson  Land  Office,  and  make  payment 
therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  appointed  for 
the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract  claimed ;  other- 
wise such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


[No.  842.] 
POSTPONEMENT  OF  THE  PUBLIC  LAND  SALES  IN  MISSISSIPPI. 

Notice  is  hereby  given,  that  in  consequence  of  the  closing  of  the  local  land-office  at 
Jackson,  Mississippi,  on  account  of  the  ravages  of  yellow  fever  in  that  State,  the  public 
sale  of  lands  ordered  by  the  proclamation  of  the  President  of  the  United  States,  dated 
July  13,  1878,  to  be  held  at  the  above-named  office,  commencing  on  the  29th  inst.,  ii 
declared  to  be  postponed  until  December  3,  1878. 

Given  under  my  hand,  at  the  city  of  Washington,  this  fif^h  day  of  October,  A.  D. 
1878. 

R.  B.  HAYES,  President  of  the  United  States, 
By  the  President: 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 
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[No.  843.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  approved  March  3,  1877,  directing  the  President 
of  the  United  States  to  restore  to  market,  by  proclamation,  and  open  to  settlement  and 
purchase  under  the  homestead  laws  of  the  United  States  only,  all  lands  withdrawn  for 
the  benefit  of  the  grant  to  the  State  of  Kansas  to  aid  in  the  construction  of  the  Kansas 
and  Neosho  Valley  Railroad  and  its  extension  to  Red  River  (now  known  as  the  Missonri 
River,  Fort  Scott  and  Gulf  Railroad),  which  remain  undisposed  of,  I,  Rutherford  B. 
Hayes,  President  of  the  United  States^  of  America,  do  hereby  declare  and  make  known 
that  such  lands  will  be  opened  to  entry  under  the  homestead  laws  only,  at  the  land 
office  at  Topeka  and  Independence,  Kansas,  on  Tuesday,  February  11,  1879. 

At  Topeka  will  be  restored  all  such  undisposed  of  lands  in  the  following  townships,  viz. : 

South  of  base  line  and  east  of  sixth  principal  meridian : 

Townships  18  and  2i,  Range  20. 

Townships  18,  19,  20,  21,  and  22,  Range  21. 

Townships  20,  21,  and  22,  Range  22.  *  * 

Townships  18,  19,  21,  and^22.  Range  23. 

Townships  20,  21,  and  22,  Range  24. 

Townships  18,  19,  20,  21,  and  22,  Range  25. 

And  at  Independence  will  be  restored  all  such  undisposed  of  lands  in  the  following 
townships,  viz. : 

South  of  base  line  and  east  of  sixth  principal  meridian  : 

Townships  25,  26,  and  35,  Range  21. 

Townships  23,  24,  25,  26,  and  35,  Range  22. 

Townships  23,  24,  25,  and  26,  Range  23. 

Township  26,  Range  24. 

Townships  23,  26  and  35,  Range  25. 

The  lands  lying  within  the  ten  mile  limits  of  the  grant  for  the  Leavenworth,  Lawrence 
and  Galveston  Railroad,  and  those  lying  within  the  same  limits  of  the  grant  for  the 
Missouri  River,  Fort  Scott  and  Gulf  Railroad,  are  double  minimum  in  character,  and 
will  be  subject  to  entry  under  the  homestead  laws  as  other  double  minimum  lands. 
All  others  are  minimum  in  character,  and  will  be  subject  to  entry  under  the  homestead 
laws  as  other  minimum  lands.  lists  of  sectional  subdivisions  are  in  the  hands  of  the 
district  officers,  and  will  be  open  for  the  examination  of  those  desiring  to  enter. 

Given  under  my  hand,  at  the  City  of  Washington,  this  28th  day  of  October,  A.  D. 
1878.  R.  B.  HAYES,  President  of  the  United  States.  • 

By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


[No.  845.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  June  22,  1876,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land-Office  at  Gainesville,  in  the 
State  of  Florida,  on  Tuesday,  May  6,  1879,  at  which  time  will  be  offered  all  lands  not 
previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  townships,  viz. : 

North  of  base  line  and  east  of  Tallahassee  meridian  in  the  former  St.  Augustine,  now 
Gainesville,  Florida,  Land  District : 

Townships  i,  2,  3,  and  4,  Range  23. 

Townships  2,  3,  4,  and  5,  Range  24. 

Township  2,  Range  28. 

Township  i.  Range  29. 

South  of  base  line  and  east  of  the  Tallahassee  meridian  in  the  former  St.  Augustine, 
now  Gainesville,  Florida,  Land  District : 

Townships  i,  2,  3,  4,  5, 6,  7,  8,  9,  10,  n,  12,  13, 14, 15, 16, 17, 18,  and  19,  Range  25. 

Townships  I,  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  and  19,  Range  26. 

Townships  i,  2,  3,  4,  6,  7,  8,  9,  10,  n,  12,  13,  15,  16,  17,  18,  and  19,  Range  27. 

Townships  i,  4,  5,  6,  7,  8,  9,  10,  ii,  13,  14,  15,  16,  17,  18,  and  19,  Range  28. 

Townships  2,  3,  4,  5,  6,  7,  8,  9,  12,  13,  14, 15,  17,  18,  and  19,  Range  29. 

Townships  5,  6,  7,  8,  9,  10,  ii,  13,  14,  15,  16,  17,  18,  and  19,  Range  30. 

Townships  10,  11,  12,  13,  14,  15,  16,  17,  18,  and  19,  Range  31. 
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Townships  12,  13,  14,  15,  16,  17,  18,  and  19,  Range  32. 

Townships  15,  16,  17,  18,  and  19,  Range  33. 

Townships  16,  17,  and  18,  Range  34. 

Townships  18  and  19,  Range  35. 

Township  19,  Range  36. 

North  of  base  line  and  east  of  the  Tallahassee  meridian  in  the  former  NewmansviUe, 
now  Gainesville,  Florida,  Land  District : 

Township  i,  Ranges  16,  17,  18,  20,  and  21. 

Township  2,  Ranges  16,  17,  18,  20,  and  2i. 

North  of  base  line  and  east  of  the  Tallahassee  meridian  in  the  former  Tallahassee, 
now  Gainesville,  Florida,  Land  District. 

Township  i,  Ranges  5,  6,  8,  10,  11,  12,  13,  14,  15,  and  16. 

Township  2,  Ranges  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  aifd  16. 

Township  3,  Ranges  2,  4,  7,  8,  and  9. 

South  of  base  line  and  east  of  the  Tallali^^^ssee  meridian  in  the  former  Tallahassee, 
now  Gainesville,  Florida,  Land  District : 

'township  I,  Ranges  I,  2,  6,  7,  8,  9,  10,  11,  12,  14,  15,  and  16. 

Township  2,  Ranges  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  16. 

Township  3,  Ranges  2,  4,  5,  7,  8,  10,  and  11. 

Township  4,  Ranges  i,  2,  3,  4,  6,  7,  8,  9,  10,  1 1,  and  12. 

Township  5,  Ranges  4,  6,  7,  8,  9,  10,  11,  12,  and  13. 

Township  6,  Ranges  6,  7,  8,  9,  10,  11,  12,  13,  and  14. 

Township  7,  Ranges  7,  8,  9,  10,  11,  13,  uid  14. 

Township  8,  Ranges  8,  9,  10,  13,  and  14. 

Township  9,  Ranges  9,  12,  13,  and  14. 

Township  10,  Ranges  9,  10,  11,  12,  and  13. 

Township  11,  Ranges  9,  10,  X2,  and  13. 

North  of  base  line  and  west  of  the  Tallahassee  meridian  in  the  former  Tallahassee, 
now  Gainesville,  Florida,  Land  District : 

Township  i.  Ranges  2,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22, 

23,  24,  25,  26,  27,  28,  29,  30,  31,  and  32. 

Township  2,  Ranges  i,  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  r6,  17,  18, 19,  20, 21 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  and  32. 

Township  3,  Ranges  i,  2,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18, 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  and  33. 
^  Township  4,  Ranges  5,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19, 20,  21,  22,  23, 

24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  and  34. 

Township  5,  Ranges  7,  8,  9,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  30,  31,  32,  33,  and  34. 

Township  6,  Ranges  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  and  34. 

Township  7,  Ranges  8,  9,  10,  12,  13,  14,  15,  16,  and  17. 

South  of  base  line  and  west  of  the  Tallahassee  meridian  in  the  former  Tallahassee, 
now  Gainesville,  Florida,  Land  District : 

Township  i,  Ranges  i,  2,  8,  9, 10,  11,  12,  13,  14,  15,  x6,  17,  18,  19,  20,  21,  22,  23, 
24,  25,  26,  27,  30,  31,  and  32. 

Township  2,  Ranges  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  24,  25,  26,  27, 
36,  31,  and  32. 

Township  3,  Ranges  9,  10,  13,  14,  15,  16,  17,  18,  19,  20,  31,  and  32. 

Township  4,  Ranges  9,  10,  1 1,  12,  13,  14,  15,  and  16. 

Township  5,  Ranges  9,  10,  11,  12,  13,  and  14. 

Township  6,  Ranges  9>  ii>  sind  12. 

Township  7,  Ranges  9, 9,  and  11. 

Township  8,  Ranges  10  and  11. 

Township  9,  Ran|;e  II. 

l^nds  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  sure  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and 
no  private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  afler  the  close  of  the 
public  offering.  All  lands  held  at  double  minimum  pnce  will  be  disposed  of  at  not  less 
than  two  dollars  and  fifty  cents  ^$2.50)  per  acre,  and  all  lands  held  at  minimum  price 
will  be  disposed  of  at  not  less  tnan  one  dollar  and  twenty-five  cents  ($1.25)  per  acre. 
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lists  of  sectional  sub-divisions  are  in  the  hands  of  the  district  officers,  and  will  be  open 
for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  25th  day  of  January,  A.  D.  1879. 

R.  B.  HAYES,  President  of  the  United  States, 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


NOTICE  TO  PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Gainesville  Land  Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  **  notice,*'  and  before  the  day  ap- 
pointed for  the  commencem'ent  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed ;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


[No.  846.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  Tune  22,  1876,  I,  Rutherford  B.  Hayes,  Prea- 
dent  of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Gainesville,  m  the 
State  of  Florida,  on  Tuesday,  April  15,  1879,  at  which  time  will  be  offered  all  lands  not 
previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  townships,  viz : 

South  of  base  line  and  east  of  Tallahassee  meridian  in  the  former  Tampa,  now  Gaines- 
ville, Florida,  Land  District: 

Townships  28,  29,  31,  and  32,  Range  15. 

Townships  28,  29,  and  30,  Range  16. 

Townships  20,  21,  22,  23,  24,  29,  33,  34,  35,  and  36,  Range  17. 

Townships  20,  21,  22,  23,  24,  28,  29,  30,  33,  34,  35,  36,  37,  38,  and  39,  Range  18. 

Townships  20,  21,  22,  23,  24,  26,  27,  28,  29,  32,  33,  34,  36,  37,  38,  and  39,  Range  19. 

Townships  20,  21,  22,  23,  24,  25,  28,  29,  30,  33,  34,  35,  36,  37,  38, 39,  and  40,  Range 
20. 

Townships  20,  2i,  22,  23,  24,  25,  26,  28,  29,  30,  31,  ^z^  34,  35,  36,  39,  40,  42,  and 
44,  Range  21. 

Townships  20,  21,  22,  23,  24.  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  36,  38,44,45, 
and  46,  Range  22. 

Townships  20,  21,  22,  24,  27,  28,  29,  30,  31,  32,  34,  36,  40,  41,  42,  43,  44,  45,  and, 
46,  Range  23. 

Townships  20,  21,  22,  23,  27,  28,  29,  30,  31,  33,  34,  35,  38,  43,  44,  45.  and  46, 
Range  24. 

Townships  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  36,  37,  41, 42, 
43.  44.  45.  46,  51.  52,  66,  67,  and  68,  Range  25. 

Townships  20,  21,  22,  23,  28,  29,  30,  31,  32,  33,  35,  43,  44,  46,  50,  51,  52,  53,  66, 
67,  Range  26. 

Townships  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,43.  44.  45. 4^,  5'.  S^. 
65, 66,  and  67,  Range  27. 

Townships  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  34,  35,  40,  42,  43, 44, 65, 
66,  and  67,  Range  28. 

Townships  20,  21,  22,  23,  29,  30,  31,  32,  33,  35,  36,  39,  40,  42,  43,  44,  45,46,65,  66, 
and  67,  Range  29. 

Townships  20,  21,  22,  23,  25,  30,  31, 32,  36,  37,  38,  39, 42,  43,  and  44,  Range  30. 

Townships  20,  21,  22,  30,  33,  43,  44,  and  46,  Range  31. 

Townships  20,  21,  22,  23, 34,  35,  43,  44,  45.  48,  and  49,  Range  32. 

Townships  21,  22,  32,  33,  34,  35,  44,  45.  48,  and  49,  Range  33. 

Townships  21,  31,  33,  34,  48,  49,  and  65,  Range  34. 

Townships  20,  21,  22,  32,  33,  and  34,  Range  35. 

Townships  20,  21,  22,  23,  24,  25,  26,  63,  and  64,  Range  36. 

Townships  21,  22,  23,  24,  25,  26,  27,  28,  29,  and  39,  Range  37. 

Townships  22,  23,  27,  28,  29,  30,  32,  56,  57,  58,  and  62,  Range  38. 
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Townships  29,  30,  31,  32,  33,  55,  56,  57,  and  6i,  Range  39. 

Townships  32,  33,  34,  35,  37,  54,  55,  and  59,  Range  40. 

Townships  36,  37,  38,  52,  53,  54,  55,  57,  58,  and  59,  Range  41. 

Townships  38,  39,  40,  48,  49,  50,  51,  52,  53,  56,  and  57,  Range  42. 

Townships  41,  42,  43,  44,  45,  46,  47,  48,  49,  and  50,  Range  43. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  reserved 
for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will  pro- 
ceed in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered,  and  the 
sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the  pub- 
lic ofTering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less 
than  two  dollars  and  fifty  cents  ({^2.50)  per  acre,  and  all  lands  held  at  minimum  price, 
will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (^1.25^  per  acre. 
Lists  of  sectional  subdivisions  are  in  the  hands  of  the  district  officers,  ana  will  oe  open  for 
the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,. at  the  city  of  Washington,  this  24th  day  of  December,  A.  D. 
1878.  R.  B.  HAYES,  President  of  the  United  States, 

By  the  President: 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office. 

NOTICE  TO   PRE-EMPTION   CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Gainesville  Land  Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  appointed 
for  the  conmiencement  of  the  public  sale  of  the  lands  embracing  the  tract  claimed ; 
otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office, 


.      .  [No.  847.] 

PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876, 1,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  New  Orleans,  in 
the  State  of  Louisiana,  on  Wednesday,  May  26,  1879,  ^  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  town- 
ships, viz. : 

North  of  base  line  and  east  of  the  Louisiana  meridian  in  the  former  Opelousas,  now 
New  Orleans,  Louisiana,  Land  District : 

Township  i.  Ranges  i,  2,  3,  4,  and  6. 

Township  2,  Ranges  i,  3,  and  4. 

Township  3,  Ranges  i  and  3. 

Township  4,  Ranges  i  and  6. 

North  of  base  line  and  west  of  the  Louisiana  meridian  in  the  former  Opelousas,  now 
New  Orleans,  Louisiana,  Land  District :  ■ 

Townships  i,  2,  3,  and  4,  Range  I. 

Townships  I,  2,  and  3,  Range  2. 

Townships  i,  2,  3,  4,  and  5,  Range  3. 

South  of  base  line  and  east  of  the  Louisiana  meridian  in  the  former  Opelousas,  now 
New  Orleans,  Louisiana,  Land  District : 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  12,  Range  I. 

Townships  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13,  Range  2. 

Townships  4,  5»  7,  8,  9,  10,  11,  12,  and  13,  Range  3. 

Townships  4,  5,  8, 10,  11,  12,  13,  and  14,  Range  4. 

Townships  10,  12,  and  13,  Range  5. 

Townships  7,  8,  and  10,  Range  6. 

Townships  9  and  14,  Range  7. 

Townships  9,  10,  11,  and  12,  Range  8. 
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Townships  12,  i6,  and  17,  Range  9. 

Townships  13  and  15,  Range  10. 

Townships  12  and  13,  Range  11. 

Townships  15  and  16,  Range  12. 

South  of  base  line,  and  west  of  the  Louisiana  meridian  in  the  former  Opeloosas,  now 
New  Orleans,  Louisiana,  Land  District : 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  u,  Range  I. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  Range  2. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  1 1,  and  12,  Range  3. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10/ 11,  and  Z2,  Range  4. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  Range  5. 

Townships  x,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  Range  6. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  and  15,  Range  7. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  g,  10,  and  11,  Range  8. 

Townships  i,  2,  3,  4,  5, 6,  y,  8,  9,  10,  11, 12,  and  14,  Range  9. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  xo,  11,  12,  13,  14,  and  15,  Range  10. 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  lo,  11,  and  12,  Range  11. 

Townships  i,  3,  4,  5,  6,  7,  8,  9,  10,  xi,and  12,  Rjange  12. 

Townships  5,  6,  7,  8,  9,  10,  and  11,  Range  13. 

Townships  13  and  15,  Range  14. 

Township  14,  Range  15. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or 
reserved  for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  die  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the 
public  offerii^.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less 
than  two  dollars  and  fifty  cents  (^2.50)  pe^  acre,  and  all  the  lands  held  at  minimum 
price  will  be  disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (^1.25)  per 
acre.  Lists  of  sectional  subdivisions  are  in  the  hands  of  the  disdict  officers,  and  will  be 
open  for  the  examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  20th  day  of  February,  A.  D. 
1879.  R.  B.  HAYES,  PresiiUnt  of  the.  United  States. 

By  the  President: 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 

NOTICE  TO  PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  fhe  town- 
ships and  parts  of  townships  above  enumerated,  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  New  Orleans  Land  Office,  and  make 
payment  therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  ap- 
pointed for  the  Commencement  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed,  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


[No.  852.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876,  I,  Rutherford  B.  Hayes»  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land-Office  at  New  Orleans,  in 
the  State  of  Louisiana,  on  Tuesday,  August  26,  1879,  ^^  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  town- 
ships, viz. : 

South  of  base  line  and  east  of  the  Louisiana  meridian  in  the  former  Southeastern 
District  west  of  the  Mississippi  river,  now  embraced  in  the  New  Orleans,  Louisiana, 
Land  District : 

Township  5,  Range  9. 

Township  6,  Range  10. 
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Township  15,  Ranges  13  and  24. 

Township  16,  Range  12. 

Township  17,  Range  13. 

Township  18,  Range  1 8. 

Township  20,  Ranges  17,  23,  24,  and  25. 

Township  21,  Range  18. 

Township  22,  Ranges  31  and  33. 

Township  23,  Range  ^^. 

South  of  base  line  and  east  of  the  St.  Helena  meridian  in  the  fonner  Southeastern 
District  east  of  the  Mississippi  river,  now  embraced  in  the  New  Orleans,  Louisiana,  Land 
District : 

Township  12,  Range  7. 

Township  13,  Range  13. 

Township  14,  Ranges  12,  13,  15,  and  16. 

Township  15,  Range  12. 

Township  20,  Ranges  18  and  19. 

South  of  base  line  and  east  of  the  St.  Helena  meridian  in  the  former  Greensburg,  now 
New  Orleans,  Louisiana,  Land  District : 

Township  i,  Ranges  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  and  14.      * 

Township  2,  Ranges  3,  4,  5,  6,  7,  8,  9,  10,  II,  12,  13,  and  14. 

Township  3,  Ranges  i,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13. 

Township  4,  Ranges  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  1 1,  12,  and  13. 

Township  5,  Ranges  i,  2,  3,  4,  6,  7,  8,  9,  10,  1 1,  12,  and  13. 

Township  6,  Ranges  3,  4,  6,  7,  8,  9,  10,  1 1,  12,  13,  and  14. 

Township  7,  Ranges  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  and  14. 

Township  8,  Ranges  2,  3,  4,  5,  6,  11,  12,  13,  14,  and  15. 

Township  9,  Ranges  14  and  15. 

South  of  base  line  and  west  of  the  St.  Helena  meridian  in  the  former  Greensburg, 
now  New  Orleans,  Louisiana,  Land  District : 

Townships  i,  2,  4,  and  5,  Range  i. 

Townships  i  and  3,  Range  2. 

Town^p  I,  Range  3. 

Townships  I  and  2,  Range  4. 

North  of  base  line  and  east  of  the  Louisiana  meridian  in  the  fonner  Monroe,  now 
New  Orleans,  Louisiana,  Land  District : 

Townships  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16, 17,  18,  19,  20,  21,  22,  and  23, 
Range  i. 

Townships  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21, 22,and  23, 
Range  2. 

Townships  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21, 22,  and  23, 
Range  3. 

Townships  7,  8,  9,  10,  ii,  12,  13,  14,  17,  18,  19,  20,  21,  and  23,  Range  4. 

Townships  8,  9,  lo,  11,  12,  14,  15,  18,  19,  20,  21,  22,  and  23,  Range  5. 

Townships  6,  9,  10,  12,  13,  14,  15,  16,  18,  20,  21,  22,  and  23,  Range  6. 

Townships  7,  9,  10,  12,  13,  14,  15,  16,  18,  20,  21,  22,  and  23,  Range  7. 

Townships  10,  14,  15,  16,  18,  19,  and  23,  Range  8. 

Townships  7,  15,  16,  17,  18,  and  21,  Range  9. 

Townships  14,  16,  20,  21,  and  22,  Range  10. 

Townships  13,  18,  19,  20,  21,  22,  and  23,  Range  1 1. 

Township  22,  Range  12. 

North  of  base  line  and  west  of  the  Louisiana  meridian  in  the  former  Monroe,  now 
New  Orleans,  Louisiana,  Land  District: 

Townships  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,20,  21, 22,  and  23,  Range  i. 

Townships  5,  6,  7,  8,  9,  10,  II,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  and  23, 
Range  2. 

Townships  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17, 18, 19,20, 21, 22,  and  23,  Range  3. 

Townships  14,  15,  16,  17,  20,  21,  22,  and  23,  Rabge  4. 

Townships  14,  15,  16,  17,  18,  19,  20,  21,  22,  and  23,  Range  5. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  in  the  lists  of  sectional  sub-divisions 
until  the  whole  have  been  offered  and  the  sales  thus  closed ;  but  the  sale  shall  not  be 
kept  open  longer  than  two  weeks,  and  no  private  entry  of  any  of  the  lands  will  be  ad- 
mitted until  the  day  after  the  close  of  the  public  offering.    AH  landl  held  at  double 
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minimum  price  will  be  disposed  of  at  not  less  than  two  dollars  and  fifty  cents  (I2.50) 
per  acre,  and  all  the  lands  held  at  minimum  price  will  be  disposed  of  at  not  less  than 
one  dollar  and  twenty-five  cents  (^1.25  J  per  acre.  Lists  of  sectional  sub-divisions  are  in 
the  hands  of  the  district  officers,  and  will  be  open  for  the  examination  of  those  desiring 
to  purchase. 

Given  under  my  hand,  at  the  city  of  Washington,  this  8th  day  of  May,  A.  D.  1879. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 

NOTICE  TO   PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  New  Orleans  Land-Office,  and  make 
payment  therefor  as  soon  as  practicable  after  seeing  this  "  notice,"  and  before  the  day 
appointed  for  the  copimencement  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed ;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claikn  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office. 


[No.  854.] 
PROCLAMATION  BY  TI^E  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  June  22,  1876,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land-Office,  at  Huntsville,  in  the 
State  of  Alabama,  on  Tuesday,  February  17,  1880,  at  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  town- 
ships, viz : 

South  of  base  line  and  east  of  the  Huntsville  meridian  in  the  former  Lebanon,  now 
Huntsville,  Alabama,  Land  District : 

Township  I,  Ranges  9  and  10. 

Township  2,  Ranges  8,  9,  and  10. 

Township  3,  Ranges  7,  8,  9,  and  10. 

Township  4,  Ranges  7,  8,  9,  and  10. 

Township  5,  Ranges  6,  7,  8,  9,  10,  and  ii. 

Township  6,  Ranges  5,  6,  7,  8,  9,  10,  and  11. 

Township  7,  Ranges  3,  4,  5,  6,  7,  8,  9,  10,  and  il. 

Township  8,  Ranges  3,  4,  5,  6,  7,  8,  9,  10,  and  11. 

Township  9,  Ranges  3,  4,  5,  6,  7,  8,  9,  10,  and  11. 

Township  10,  Ranges  5,  6,  7,  8,  9,  10,  and  1 1. 

Township  11,  Ranges  5,  6,  7,  8,  9,  10,  11,  and  12. 

Township  12,  Ranges  5,  6,  7,  8,  9,  and  lo. 

South  of  base  line  and  east  of  the  Huntsville  meridian  in  the  Huntsville,  Alabama, 
Land  District: 

Township  i.  Ranges  2,  3,  4,  5,  6,  7,  and  8. 

Township  2,  Ranges  2,  3,  4,  5,  6,  7,  and  8. 

Township  3,  Ranges  i»  2,  3,  4,  5,  and  6. 

Township  4,  Ranges  i|  2,  3,  and  4. 

Township  5,  Ranges  x»  3»  4>  and  5. 

Township  6,  Ranges  i,  3»  4,  and  5. 

Township  7,  Ranges  i,  2,  3,  and  4. 

Township  8,  Ranges  i  and  2. 

Township  9,  Ranges  i,  2,  3,  4,  and  5. 

Township  10,  Ranges  !>  2,  4,  and  5. 

Township  ii.  Ranges  i,  3,  4,  and  5. 

Township  12,  Ranges  |,  2,  3,4,  and  5. 

Township  13,  Ranges  i»  2,  3,  4,  5,  and  6. 

Township  14,  Ranges  i,  2,  3,  4,  and  5. 

South  of  the  base  line  and  west  of  the  Huntsville  meridian,  in  the  Huntsville,  Alt- 
bama.  Land  District: 
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Township  i,  Ranges  2,  3,  4,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  and  15. 

Township  2,  Ranges  2,  3,  4^  5,  i,  7«  8, 12,  13,  and  14. 

Township  3,  Ranges  3, 4,  5,  sund  6. 

Township  4,  Range  12. 

Township  5,  Ranges  I,  6,  7,  8,  9,  10,  ii,  12,  and  13. 

Township  6,  Ranges  i,  2,  3,  5,  6,  7»  8,  9,  II,  and  12. 

Township  7,  Ranges,  i,  2,  3,  5,  7,  8,9,  10,  n,  12,  and  13. 

Township  8,  Ranges  i,  2,  3,  4,  5,  6,  7,  12,  13,  and  14. 

Township  9,  Ranges  i,  2,  3,  4,  5 ,  6,  8,  12,  13,  and  14. 

Township  10,  Ranges  i,  2,  4,  5, 6,  9,  11, 12,  13,  and  14. 

Township  11,  Ranges  i,  2,  3,  4,  7,  9,  12,  13,  14,  15,  and  16. 

Township  12,  Ranges  i,  2,  3,  4, 6, 9,  12,  23, 14,  15,  and  16. 

Township  13,  Ranges  I,  2,  3,  5,  6,  7, 13,  14,  15,  and  16. 

Township  14,  Ranges  I,  5,  8,  9,  10,  X2,  13,  14,  15,  and  16. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  reserved 
for  rtdlroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  ofiered  and 
the  sales  thus  closed ;  but  the  sales  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the  pub- 
lic offering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less  than 
two  dollars  and  fiftv  cents  ($2.50)  per  acre,  and  all  lands  held  at  nunimum  price,  will  be 
dis]X)sed  of  at  not  less  than  one  dollar  and  twenty-five  cents  (I1.25)  per  acre.  Lists  of 
sectional  subdivisions  are  in  the  hands  of  the  district  ofHcers,  and  will  be  open  for  the 
examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  31st  day  of  October,  A.  D.  1879. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President  : 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office, 


NOTICE  TO   PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the"  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Huntsville  Land  Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  "  notice,^'  and  before  the  day  afi- 
pointed  for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed ;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  M.  ARMSTRONG, 'ylr^'^  Commissioner  of  the  General  Land  Office. 


[No.  855.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876, 1,  Rutherford  ^.  Hayes,  Pres- 
ident of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Montgomery,  in 
the  State  of  AJabama,  on  Tuesday,  February  24,  1880,  at  which  time  will  be  offered  all 
lands  not  previously  disposed  of  in  the  undermentioned  townships  and  parts  of  town- 
ships, viz. : 

South  of  base  line  and  east  of  the  Huntsville  meridian  in  the  fiyrmer  Tuscaloosa,  now 
Montgomery,  Alabama,  Land  District : 

Township  15,  Ranges  i,  2,  3,  4,  and  5. 

Township  16,  Ranges  i,  2,  and  4. 

Township  17,  Ranges  i»  2,  3,  and  4. 

Township  18,  Range  2. 

Township  20,  Ranges  I  and  2. 

Township  21,  Range  i. 

South  of  base  line  and  west  of  the  Huntsville  meridian  in  the  former  Tuscalooia,  now 
Montgomery,  Alabama,  Land  District : 

Township  15,  Ranges  1,  2,  6,  10,  12,  13,  14,  15,  and  16. 

Township  16,  Ranges  I,  2,  12,  13,  14,  15,  and  16. 
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Township  17,  Ranges  2,  7,  13,  14,  15,  and  16. 

Township  18,  Ranges  I,  2,  3,  4,  9,  12,  13,  14,  and  15. 

Township  19,  Ranges  I,  2,  3,  4,  7,  12,  13,  14,  15,  and  16. 

Township  20,  Ranges  I,  3,  4,  5,  6,  11,  12,  13,  24,  15/ and  27. 

Township  21,  Ranges  i,  2,  3,  4,  5,  6,  11,  12,  13,  14,  and  15. 

Township  22,  Ranges  2,  3,  4,  5,  6,  7,  11,  12,  13,  and  24. 

North  of  base  line  and  east  of  the  St.  Stephen's  meridian  in  the  former  Tuscaloosa, 
now  Montgomery,  Alabama,  Land  District : 

Township  23,  Ranges  3,  4,  5,  6,  7,  8,  9,  10,  il,  12,  13,  14,  and  15. 

Township  24,  Ranges*  i,  2,  3,  4,  5,  6,  7,  8,  9,  lo,  12,  13,  24,  and  15. 

North  of.  base  line,  and  west  of  the  St.  Stephen's  meridian  in  the  former  Tuscaloosa, 
now  Montgomery,  Alabama,  Land  District : 

Township  21,  Range  3. 

Towfiship  23,  Ranges,  i,  2,  and  3. 

Township  24,  Range  2. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  puposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  tjie  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the  pub- 
lic offering.  All  lands  held  at  double  minimum  price  will  be  disposed  of  at  not  less  than 
two  dollars  and  fifty  cents  ($2.50)  per  acre,  and  all  lands  held  at  minimum  price  will  be 
disposed  of  at  not  less  than  one  dollar  and  twenty-five  cents  ($2.25)  per  acre.  Lists  of 
sectional  subdivisions  are  in  the  hands  of  the  district  officers,  and  will  be  open  for  the 
examination  of  those  desiring  to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  8th  day  of  November,  A.  D. 
1879. 

R.  B.  HAYES,  President  of  the  United  States. 
By  the  President. 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office 


NOTICE  TO   PRE-EMPTION   CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
skips  and  parts  of  townships  above  enumerated,  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Montgomery  Land -Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  "  notice,"  and  before  the  day  ap- 
pointed for  the  commencement  of  the  public  sale  of  the  lands  embi^cing  the  tract  claimed ; 
otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  Proclama- 
tion, and  prior  to  the  offering,  .will  be  recognized  by  the  Government. 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office. 


No.  856.] 
PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  June  22,  1876, 1,  Rutherford  B.  Hayes,  Pres- 
ident of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Natchitoches,  in  the 
State  of  Louisiana,  on  Tuesday,  April  13,  1880,  at  which  time  will  be  offered  all  lands 
not  previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  townships, 
viz.  : 

North  of  base  line  and  west  of  the  Louisiana  meridian : 

Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13,  Range  4. 

Townships  i,  2,  3,  4,  5,  6,  8,  9,  10,  ii,  12,  and  23,  Range  5. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  20,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  ai,  22, 
and  23,  Range  6. 

Townships  2,  2,  3,  4,  S»  6,  7,  8,  22,  13,  14,  15,  16,  17, 18,  19,  20,  21,  and  23,  Range  7. 

Townships  i,  2,  3,  4,  5.  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  i6,  17,  18,  19,  20,  21,  22, 
and  23,  Range  8. 

Townships-!,  2,  3,  4,  5,  6,  7,  8,  9,  10,  12,  13,  15,  i6,  17,  18,  19,  20,  21,  22,  «nd  23, 
Range  9. 
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Townships  i,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  i6,  17,  18,  19,  20,  21,  22, 
and  23,  Range  10. 

Townships  I,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22, 
and  23,  Range  11. 

Townships  2,  3,  4,  5,  6,  7,  8,  9,  10,  ii,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  and 
23,  Range  12. 

Townships  5,  6,  7,  8,  ii,  14,  15,  16,  19,  20,  21,  22,  and  23,  Range  13. 

Townships  7,  8,  1 1,  12,  13,  14,  15,  16,  x8»  19,  20,  and  22,  Range  14. 

Townships  10,  11,  12,  13,  14,  25,  i6»  17,  18,  19,  20,  21,  22,  and  23,  Range  15. 

Townships  ii,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  and  23,  Range  x6. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  re- 
served for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  .be  commenced  on  the  day  appointed,  and  will 
proceed  in  the. order  in  which  they  are  tabulated  in  the  lists  of  sectional  sub-divisions 
until  the  whole  have  been  offered  and  the  sales  thus  closed ;  but  the  sale  shall  not  be 
kept  open  longer  than  two  weeks,  and  no  private  entry  of  any  of  the  lands  will  be  ad- 
mitted until  the  day  after  the  close  of  the  public  offering.  All  lands  held  at  double 
minimum  price  will  be  disposed  of  at  not  less  than  two  dollars  and  fifty  cents  ($2.50] 
per  acre,  and  all  the  lands  held  at  minimum  price  will  be  disposed  of  at  not  less  than 
one  dollar  and  twenty-five  cents  (I1.25)  per  acre.  Lists  of  sectional  subdivisions  are 
in  the  hands  of  the  district  ofHcers,  and  will  be  open  for  the  examination  of  those  desir- 
ing to  purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  22d  day  of  December,'A.  D. 
1879.  R.  B.  HAYES,  President  of  the  United  States. 

By  the  President  : 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office. 


NOTICE  TO   PRE-EMPTION  CLAIMANTS. 

'  Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
.  ships  and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Natchitoches  Land-Ofiice,  and  make 
payment  therefor  as  soon  as  practicable  after  seeing  this  '*  notice,"  and  before  the  day 
appointed  for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract 
claimed;  otherwise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  will  be  recognized  by  the  Government. 

J.  M.  ARMSTRONG,  Acting  Commissioner  of  the  General  Land  Office. 


[No.  864.] 
•      PROCLAMATION  BY  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  Act  of  Congress  of  Tune  22,  1876,  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  do  hereby  declare  and  make  known  that  a  public 
sale  of  valuable  Government  lands  will  be  held  at  the  Land  Office  at  Gainesville,  in  the 
State  of  Florida,  on  Tuesday,  April  12,  188 1,  at  which  time  will  be  offered  all  lands  not 
previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  townships,  viz. : 

North  of  base  line  and  west  of  the  Tallahassee  meridian  in  the  former  Tsillahassee, 
now  Gainesville,  Florida,  Land  District : 

Township  3,  Ranges  16,  17,  and  27. 

Township  4,  Ranges  16  and  22. 

South  of  base  line  and  west  of  the  Tallahassee  meridian  in  the  former  Tallahassee, 
now  Gainesville,  Florida,  Land  District : 

Township  I,  Ranges  19,  20,  21,  22,  23,  24,  and  27. 

Township  2,  Ranges  13,  14,  15,  23,  24,  26,  27,  28  and  29. 

Township  3,  Ranges  14,  15,  and  29. 

Township  4,  Ranges  12,  13,  and  14. 

Township  5,  Ranges  12,  13,  and  14. 

South  of  iMLse  line  and  east  of  the  Tallahassee  meridian  in  the  former  Tallahassee, 
now  Gainesville,  Florida,  Land  District : 

Townships  2,  3,  8,  and  9,  Range  10. 

Townships  i  and  2,  Range  ii. 

Townships  i,  4,  and  5,  Range  12. 
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Townships  4,  5,  6,  8,  and  9,  Range  13. 

Townships  8,  10,  and  11,  Range  14. 

Township  29,  Range  15. 

Townships  17  and  18,  Range  17. 

Township  16,  Range  18. 

Township  27,  Range  19. 

Township  27,  Range  20. 

Township  27,  Range  21.  • 

Township  14,  Range  23. 

Township  31,  Range  25. 

Townships  14  and  15,  Range  28. 

Township  32,  Range  35. 

Lands  appropriated  by  law  for  the  use  of  schools,  military,  ©r  other  purposes,  or  reserved 
for  railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  ab6ve  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whble  have  been  offered,  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the  pub- 
lic offering.  All  lands  held  at  minimum  price  will  be  disposed  of  at  not  less  than  one 
dollar  and  twenty-five  cents  ($1.25)  per  acre.  Lists  of  sectional  sub-divisions  are  in  the 
hands  of  the  district  officers,  and  will  be  open  for  the  exanunation  of  those  dearing  to 
purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  27th  day  of  December,  A.  D. 
1880.  R.  B.  HAYES,  President  of  the  UnUed  States, 

By  the  President  :  , 

J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 

NOTICE  TO  PRE-EMPTION  CLAIMANTS. 

Every  person  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Gainesville  Land  Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  "  notice,"  and  before  the  day  appointed 
for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract  clailned;  other 
wise  such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  to  the  date  of  this  proclama- 
tion, and  prior  to  the  offering,  w^ill  be  recognized  by  the  Government. 

J.  A.  WILLIAMSON,  Commissioner  of  the  Gtneral  Land  Office. 

[This  sale  has  been  postponed  to  May, 4,  188 1. — Ed.] 


[No.  865.] 

POSTPONEMENT  OF  THE  PUBLIC  LAND  SALES  IN  THE  STATE  OF 

FLORIDA. 

Notice  is  hereby  given  that  the  sale  of  public  lands  proclaimed  by  the  President  De- 
cember 27,  1880,  to  be  held  at  Gainesville,  Florida,  on  the  12th  day  of  April  next,  is 
postponed  until  Tuesday,  M'ay  24,  1 881,  for  the  reason  that  causes  which  have  since 
arisen  render  it  impracticable  to  give  the  notice  prescribed  by  law  before  the  date  fixed 
in  the  proclamation. 

Given  under  my  hand,  at  the  City  of  Washington,  this  eighth  day  of  February,  A.  D. 
1881.  R.  B.  HAYES. 

By  THE  President: 

J.  A.  WILLIAMSON,  Commissioner  of  the  •Genervl  Land  Cfffict. 


[No.  869.] 
PROCLAMATION  ]6Y  THE  PRESIDENT  OF  THE  UNITED  STATES. 

In  pursuance  of  an  act  of  Congress  of  March  3,  1863, 1,  Jame^  A.  Garfield,  President 
of  the  United  States  of  America,  do  hereby  declare  and^m^e  known  that  a  public  sale 
of  valuable  Government  lands  will  be  held  at  the  Land  Office,  at  Watertown,  Territory 
of  Dakota,  on  Tuesday,  August  30,  1 881,  at  which  time  will  be  offered  all  lands  not 
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previously  disposed  of  in  the  under-mentioned  townships  and  parts  of  townships,  viz : 

North  of  base  line  and  west  of  the  5th  principal  meridian  in  the  former  Fargo,  now 
Springfield,  Dakota,  Land  District: 

Township  120,  Ranges  46  and  47. 

Township  I2X,  Ranges  46,  47,  and  48. 

Township  122,  Ranges  46,  47,  48,  and  4.9. 

Township  123,  Ranges  48  and  49. 

Township  124,  Range  49. 

Township  125,  Ranges  40  and  50. 

The  above  lands  are  of  the  class  known  as  Sioux  Indian  Lands,  being  within 
the  limits  of  that  portion  of  the  lands  formerly  reserved  for  the  benefit  of  the  Sisseton, 
Wahpeton,  Medawakanton,  and  Wahpakoota  bands  of  Sioux  or  Dakota  Indians,  which 
are  subject  to  disposal  under  the  3d  section  of  the  said  act  of  March  3,  1863.  Lands 
appropriated  by  law  for  the  use  of  schools,  military,  or  other  purposes,  or  reserved  for 
railroad  purposes,  will  be  excluded  from  the  sale. 

The  offering  of  the  above  lands  will  be  commenced  on  the  day  appointed,  and  will 
proceed  in  the  order  in  which  they  are  tabulated  until  the  whole  have  been  offered  and 
the  sales  thus  closed ;  but  the  sale  shall  not  be  kept  open  longer  than  two  weeks,  and  no 
private  entry  of  any  of  the  lands  will  be  admitted  until  the  day  after  the  close  of  the 
public  offering. 

None  of  the  lands  will  be  sold  at  less  than  the  appraised  value,  nor  at  a  less  price  than 
one  dollar  and  twenty-five  cents  per  acre.  Lists  of  sectional  subdivisions  are  in  the 
hands  of  the  district  officers,  and  will  be  open  for  examination  by  those  desiring  to 
purchase. 

Given  under  my  hand,  at  the  City  of  Washington,  this  i6th  day  of  May,  A.  D.  1881. 

JAMES  A.  GARFIELD,  President  of  the  UnUed  States. 
By  the  President  : 

J.  A.  WILLIAMSON,  Commissumer  of  the  General  Land  Office, 


JiOTICE  TO  PRE-EMPTION  CLAIMANTS. 

Every  peison  entitled  to  the  right  of  pre-emption  to  any  of  the  lands  within  the  town- 
ships and  parts  of  townships  above  enumerated,  is  required  to  establish  the  same  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  Watertown  Land -Office,  and  make  pay- 
ment therefor  as  soon  as  practicable  after  seeing  this  notice,  and  before  the  day  appointed 
for  the  commencement  of  the  public  sale  of  the  lands  embracing  the  tract  claimed ;  other- 
wise such  claim  will  be  forfeited. 

No  pre-emption  claim  based  on  a  settlement  subsequent  to  the  date  of  the  first  publi- 
cation of  this  proclamation,  and  prior  to  the  offering,  will  be  recognized  by  the  Govern- 
ment J.  A.  WILLIAMSON,  Commissioner  of  the  General  Land  Office, 


TITLE  III-HOMESTEADS. 


I.  IN  GENERAL 


A.  APPLICATION  AND  ENTRY. 


CIRCULAR  INSTRUCTIONS  OF  MAY  i8,  1877. 

CALLING   ATTENTION   TO   CERTAIN   ERRORS. 

In  the  returns  of  disposals  of  public  lands  from  the  district  land  offices, 
in  general,  material  errors  are  found  to  occur  in  such  frequency  as  to  add 
vastly  to  the  labors  of  this  office,  in  the  necessary  work  for  the  rectifica- 
tion thereof,  involving  injury  to  the  public ; — not  to  speak  of  the  extent 
to  which  the  interests  of  individuals  seeking  to  acquire  title  to  public 
lands  are  injuriously  affected  thereby.  I  instance  classes  of  errors  as  fol- 
lows, viz :  Cases  in  which  the  necessary  affidavit  for  making  homestead 
entries  is  taken  before  the  clerk  of  a  court,  and  in  which  the  error  con- 
sists in  this,  that  the  clerk,  in  certifying  that  it  was  sworn  to  and  sub- 
scribed before  him,  omits  to  attach  to  the  certificate  the  seal  of  his  office. 
Other  such  cases,  in  which  the  clerk  not  only  omits  to  attach  the  seal, 
but  even  to  namt  the  courts  and  merely  writes  the  word  "  Clerk"  after 
his  signature.  Other  such  cases,  in  which  the  affidavit  does  not  show 
that  the  party  or  some  member  of  his  family  is  residing  on  the  tract  de- 
sired to  be  entered,  as  required  by  law.  Cases  in  which  a  discrepancy 
exists  in  the  several  papers  issued  for  an  entry,  they  differing  with  regard 
to  the  proper  name  of  the  party  or  description  of  the  entered  tract. 
Cases  in  which  the  party's  rignature  in  some  of  the  papers  is  made  by  his 
writing  his  own  name,  and  in  others  by  his  making  his  mark.  Cases  in 
which  the  description  of  the  entered  tract  in  some  of  the  papers  is  defec- 
tive, from  the  omission  of  the  number  of  the  section,  township  or  range. 
Cases  in  which  the  number  of  a  party's  application  for  a  homestead  entry 
is  left  in  blank  in  his  affidavit  therefor.  Ca:>es  of  final  homestead  proof 
in  which  the  testimony  of  the  witnesses  is  taken  before  some  other  officer 
than  the  Register  or  Receiver  of  the  district  land  office,  and  not  accord- 
ing to  the  provisions  of  the  act  of  March,  3,  1877,  providing  for  taking 
final  proof  in  homestead  entries  before  the  judge  or  clerk  of  a  court  of 
record,  the  error  consisting  in  an  omission  to  state  that  they  were  un- 
able to  attend  at  the  district  office  to  give  their  testimony  and  the  cause 
of  such  inability,  as  required  by  instructions.  Cases  of  an  affidavit  for  a 
homestead  entry  in  which  the  party  fails  to  swear  that  he  had  not  previ- 
ously made,  and  perfected  or  abandoned,  an  entry  under  the  homestead 
laws.  Finally,  cases  in  which  an  entry  is  allowed  of  a  tract  previously 
sold  or  otherwise  disposed  of. 

(358) 
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Although,  in  transacting  a  large  business,  occasional  errors  are  to  be 
expected  as  an  unavoidable  incident,  the  irregularities  herein  adverted 
to  are  of  too  frequent  occurrence  to  be  overlooked.  In  allowing  an 
entry  of  public  land,  it  is  the  duty  of  the  Register  and  Receiver  to  see 
that  it  is  properly  admissible  under  the  law  and  instructions,  and  that  all 
the  papers  connected  therewith  agree  with  each  other,  and  are  in  con- 
formity with  instructions  in  every  respect.  I  must  insist  upon  it  as  in- 
dispensable, that  they  bring  to  the  discharge  of  this  duty  both  adequate 
capacity  and  careful  and  painstaking  attention  to  the  business  in  hand. 
By  taking  notice  of  the  subject  in  this  general  way,  it  is  hoped  that  the 
needed  improvement  may  be  brought  about.  Should  it  prove  ineffectual, 
others  means  must  be  resorted  to,  in  view  of  the  public  interests  con- 
cerned, which  may  involve  the  removal  of  officers  found  to  be  deficient, 
and  the  appointment  of  others  from  whom  a  more  satisfactory  perfor- 
mance may  be  expected.  J.  A.  WILLIAMSON,  Commissioner. 


COMMISSIONER  WILLIAMSON    TO  T.   C.    SHAPLEIGH,    DE- 
TROIT,  MINN.,  DEC.    2,  1878. 

It  is  no  part  of  the  duties  of  the  Registers  and  Receivers  of  U.  S. 
Land  Offices  to  make  out  applications  for  homestead  or  pre-emption  ser- 
tlers. 


A.  A.    McELYEA. 


Personal  Transaction. — When  an  application  to  homestead  land  will  be  treated  as  a 
personal  transaction,  and  not  official. 

Commissioner  McFarland  to  A.  A.  McElyea,  SaUm^  Ark.,  Aug.  26,  1881. 

You  State  that  three  or  four  years  ago  you  forwarded  to  the  District 
Office,  at  Little  Rock,  Arkansas,  a  registered  letter  containing  ^14,  and 
an  application  to  homestead  a  tract  of  land,  but  never  received  the  Re- 
ceiver's duplicate  receipt  describing  the  land  applied  for.  You  ask 
whether  this  office  can  give  you  any  relief  in  the  matter.     • 

In  reply,  I  have  to  state  that  the  law  requires  an  application  for  a 
homestead  entry  to  be  made  in  writing  to  the  Register,  who  certifies  that 
the  land  is  subject  to  the  entry  of  the  party  as  applied  for.  The  neces- 
sary affidavit  is  to  be  filed,  and  the  money  required  in  payment  of  fees 
and  commissions  is  then  to  be  paid  to  the  Receiver,  who  is  required  to 
issue  his  official  receipt  therefor. 

Where  these  proceedings  have  not  been  followed,  but  the  application 
and  money  are  sent  by  an  individual  to  the  Receiver  by  mail,  the  trans- 
action is  a  personal  one,  and  does  not  become  official  until  a  record 
thereof  has  been  made  in  the  local  office  and  reported  to  this  office.  In 
the  present  case  there  is  no  record  in  this  office  of  the  application  said 
to  have  been  forwarded  by  registered  letter,  nor  of  the  receipt  ^of  the 
money  by  the  Receiver. 

Under  these  circumstances  there  is  no  relief  that  can  be  extended  to 
you  by  this  office,  so  far  as  said  application  and  money  are  concerned. 

You  are,  however,  informed  that  if  you  are  residing  upon  the  land  you 
desire  to  enter,  and  there  is  no  adverse  claim,  you  can  file  a  new  home- 
stead application  for  the  land,  and  have  credit  for  residence  from  the 
date  of  commencing  the  same,  as  provided  by  the  3d  section  of  the  act 
of  May  14,  1880. 
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Rejection  of  Application. — Proceedings  where  the  Register  has  grounds  for  believing  a 
homestead  application  is  not  made  in  good  faith. 

Commissioner  Williamson  to  Register  Land  Office ^  fronton,  Missouri^  May  21,  1881. 

In  cases  of  applications  to  make  homestead  entries  in  which  you  have 
good  reasons  for  believing  that  the  applications  are  not  made  in  good 
faith,  yoii  should  reject  the  applications ;  but,  it  is  to  be  understood,  that 
the  reasons  must  be  good,  substantial,  founded  on  fact,  not  merely  con- 
jectural, and  they  must  be  endorsed  on  the  applications  as  the  foundation 
of  your  action  in  rejecting  the  same,  and  the  applicants  allowed  the  usual 
time  in  which  to  take  an  appeal  from  such  action  to  this  office,  if  they 
should  desire  to  do  so,  according  to  No.  66  and  67  of  the  Rules  of 
Practice. 


MILTON  S.  WOODFORD. 

Illegal  Entry — Board  of  Adjudication, — The  homestead  entry  of  a  party  under  twenty- 
one  years  of  age,  not  the  head  of  a  family,  and  who  has  not  served  in  the  army  or 
navy,  should  be  canceled  for  illegality.  Only  those  entries  wherein  there  is  shown  a 
substantial  compliance  with  the  homestead  law  should  be  submitted  to  the  Board  of 
Equitable  Adjudication. 

Commissioner  Williamson  to  Reg.  and  Rec.y  Topeka,  JCan.,  Jan.  8, 1878. 

In  case  of  H.  E.  1922,  by  Milton  S.  Woodford,  final  proof  made  by 
Martin  Woodford,  father  and  heir  of  Milton  S.  Woodford,  deceased,  final 
certificate  No.  1888,  I  have  to  state  that  the  case  was  submitted  August 
2,  1877,  for  the  consideration  of  the  Board  of  Equitable  Adjudication, 
and  was  returned  to  this  office,  under  date  of  November  i,  1877,  ^^^  ^on- 
firmedf  for  reasons  shown  by  the  following  extract : 

'*  From  the  evidence  submitted,  it  appears  that  Woodford  served  three 
months  in  the  Kansas  State  Militia,  prior  to  the  date  of  his  homestead 
entry,  in  military  operations  against  the  Indians.  There  is  no  evidence, 
however,  that  the  militia  was  serving  under  the  call  of  the  President  of 
the  United  States,  or  that  it,  was  in  the  service  of  the  Government,  or 
that  Woodford  could  in  any  manner  be  recognized  as  a  person  who  had 
served  in  the^rmy  or  navy  of  the  United  States,  either  regular  or  volun- 
teer. A  member  of  the  State  Militia  in  the  service  of  the  State,  under 
the  order  of  the  Governor  thereof,  cannot  be  recognized  as  coming 
within  the  provisions  of  the  Act  above  cited  *'  (Sec.  2300  of  the  Revised 
Statutes).  And  while  in  this  case  there  may  be  equities,  it  is  not  one 
coming  within  the  class  where  substantial  compliance  with  the  law  has 
been  shown,  as  the  entry  upon  which  the  claim  is  based  was  made  without 
the  sanction  of  law. 

The  final  papers  were  accompanied  by  a  certificate  from  the  Adjutant- 
General  of  the  State  of  Kansas,  showing  that  Woodford  was  mustered 
into  the  service  as  private  in  Company  **A.,"  First  Batt.,  Eighteenth 
Regiment  Kansas  Volunteer  Militia,  on  the  21st  day  of  September,  i868, 
and  discharged  therefrom  '*  by  order  of  the  Governor  of  Kansas,  Decem- 
ber 18,  1868;  and  an  official  statement  from  the  War  Department  shows 
that  the  name  Milton  S.  Woodford  is  not  borne  on*  any  rolls  of  Company 
*A,*  First  Batt.,  Eighteenth  Regiment  Kansas  Cavalry  Volunteers,  on  file 
in  this  office.  Said  organization  was  mustered  out  of  service  November 
15,  1867.'' 

In  pursuance  of  the  decision  of  the  Board  of  Adjudication,  the  said 
entry  has  this  day  been  cancelled.  You  will  note  the  cancellation  on  your 
records,  referring  to  this  letter,  and  advise  Mr.  Martin  Woodford  thereof, 
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as  early  as  practicable,  so  that  if  he  desires,  he  may  enter  the  tract  in  his 
own  name  upon  payment  of  the  required  fee  and  commissions,  provided 
he  is  the  first  legal  applicant  therefor,  and  also  provided  he  has  not  al- 
ready exhausted  his  rights  under  the  homestead  law. 


SECRETARY'S  DECISION,  IN  ROOT  vs.  SMITH,  MAY  19,  1874. 

The  homestead  law  confers  its  benefits  upon  every  person  who  is  the 
head  of  a  family,  or  who  has  arrived  at  the  age  of  twenty-one  years,  and 
is  a  citizen  of  the  United  States,  or  who  has  filed  his  declaration  of  in- 
tention to  become  such.  Where  a  foreigner  made  an  entry  which  was 
abandoned  and  canceled,  and  he  subsequently  made  a  second  entry — ^hav- 
ing declared  his  intention  to  become  a  citizen — held  that  the  second  entry 
should  be  allowed  to  stand.  In  other  words,  an  attempted  entry  by  one 
who  is  not  qualified  under  the  law,  must  be  treated  as  an^  act  having  no 
effect  upon  his  legal  rights  when  he  became  qualified  to  make  an  entry. 


W.  R.  LEDFORD. 


Incompetent  Person, — A  homestead  entry  cannot  be  made  in  the  name  of  on  incompetent 
person.     In  this  case  a  pre-emption  entry  is  suggested. 

Commissioner  Williamson  to  Reg.  and  Rec.^  San  Francisco^  Cat.,  Nov.  14,  1878. 

July  nth,  1878,  you  allowed  under  the  act  of  March  3d,  1877,  home- 
stead entry  No.  3266  for  said  tract,  in  the  name  of  Wm.  R.  Ledford,  by 
J.  D.  Ledford,  his  duly  appointed  guardian  and  under  date  of  Aug.  8, 
1878,  your  office  issued  final  certificate  No.  1014,  in  the  name  of  Wm.  R. 
Ledford,  an  i^^competent  ''person,  by  J.  D.  Ledford,  guardian,*'  upon 
proof  showing  that  Wm.  R.  Ledford  is  a  native-born  citizen  of  the  Uni- 
ted States;  that  he  entered  upon  said  tract  in  September,  1872,  and  had 
resided  thereon  since  that  date,  with  his  family,  up  to  the  time  he  furnished 
such  proof;  that  he  had  upon  said  tract  a  dwelling-house,  barn,  stable, 
fencing,  orchard,  and  vineyard,  in  all  worth  about  f  2,000. 

It  further  appears  by  the  papers  in  the  case  that  J.  D.  Ledford  was  ap- 
pointed guardian  of  the  person  and  estate  of  Wm.  R.  Ledford,  an  incom- 
petent person,  July  9,  1878.  Said  Wm.  R.  Ledford  was  declared  incom- 
petent because  of  softening  of  the  brain. 

You  erred  in  allowing  the  homestead  entry  mentioned,  and  in  issuing 
final  certificate  thereon.  Wm.  R.  Ledford,  being  incompetent,  cannot 
swear  to  any  intention  under  the  homestead  law,  neither  can  his  guardian 
for  him.  The  homestead  law  does  not  provide  for  the  making  of  a  home- 
stead entry  by  guardian  for  an  adult. 

I  see  no  objection  to  your  allowing  a  pre-emption  entry  for  said  tract 
in  the  name  of  Wm.  R.  Ledford,  upon  the  pre-emption  proof  now  fur- 
nished— his  guardian  making  an  application  to  make  such  entry,  proffer- 
ing payment  therefor,  and  making  a  pre-emption  affidavit  before  the  Reg- 
ister or  Receiver. 


ALIENAGE. 

Commissioner  Williamson  to  Reg.  and  Rec.^  Yankton^  Dak.,  Dee.  7,  1878. 

A  foreigner,  under  the  age  of  twenty-one  years,  made  homestead  entry, 
in  ignorance  of  the  law,  settled  upon  the  land  and  made  valuable  improve- 
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ments.  He,  after  attaining  his  majority,  applied  to  have  his  entry  can- 
celed, and  desired  to  make  a  new  entry.  Held :  that,  in  view  of  his  good 
faith,  the  entry  wouid  be  allowed  to  remain  intact,  subject  to  final  proof 
after  five  years  from  the  time  he  became  21  years  of  age.  At  the  end  of 
that  time  the  case  will  be  submitted  to  the  Board  of  Adjudication. 


CHRISTIAN  HAY. 

Alien, — A  party  erroneously  believing  himself  a  citizen  made  a  homestead  entry  and 
thereafter  declared  his  intention  to  become  a  citizen :  Held^  that  his  entry  should  no  be 
cancelled y  but  if  the  final  proof  should  be  in  other  respects  satisfactory,  final  certifi- 
cate may  be  issued. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.^  Kirwin^  Kansas,  Aug.  l8, 1 877. 

It  appears  that  Mr.  Hay  is  a  native  of  Canada,  and  came  to  this  coun- 
try when  about  eighteen  years  of  age.  After  attaining  his  majority,  he 
was  informed  \Jy  an  attorney  that  as  he  was  a  minor  when  he  came  to  this 
country  it  would  be  lawful  for  him  to  make  a  homestead  entry  without 
declaring  his  intention  to  become  a  citizen.  And  he  accordingly  did  so. 
He  first  learned  that  he  was  not  a  citizen  by  having  his  vote  challenged 
at  the  poll  in  the  fall  of  1875,  ^^^  o^  ^^^  ^^^  ^^Y  ^^  January,  1876,  he 
declared  his  intention  to  become  a  citizen.  On  the  8th  day  of  June, 
1877,  ^c  was  informed  by  an  attorney  that  his  homestead  entry  was  in- 
valid. 

In  reply  I  have  to  state  that  in  view  of  the  facts  as  above  set  forth  the 
said  entry  will  be  held  for  final  proof;  and  if,  when  the  proof  is  made,  it 
shall  be  found  to  embrace  proper  evidence  of  the  naturalization  of  the 
party  according  to  law,  and  no  objection  appears  in  any  other  respect,  the 
final  certificate  may  be  issued.  • 


JOHN  HILL. 

Citizenship. — Proof  of  citizenship  required  of  alien -born  claimant  under  the  homestead 
laws,  in  making  final  proof. 

Commissioner  \^\\AAKiii%fy^  to  Reg.  and  Rec,  Salina,  Kansas ^  yan.  29,  1879. 

In  his  affidavit,  Mr.  Hill  makes  the  following  statements,  to  wit :  "I 
am  not  a  native-born  citizen  of  the  United  States;  was  born  in  Scotland, 
came  to  the  United  States  in  1844,  was  eight  years  old  when  I  came.*' 

This  proof  was  made  under  section  2305  R.  S.,  the  claimant  thereby 
claiming  for  military  service  during  the  war  of  the  Rebellion.  The 
naturalization  laws  make  the  following  provisions  for  'aliens,  viz. :  ist. 
"Any  alien,  being  a  minor  and  under  the  age  of  twenty-one  years  at  time 
of  arrival,  who  has  resided  in  the  country  three  years  next  preceding  his 
majority,  may,  after  reaching  such  period,  and  a  fvw^  years*  residence 
(including  the  three  years  of  his  minority),  be  admitted  to  citizenship 
without  a  previous  declaration  of  intention,  provided  he  then  files  such 
declaration,  averring  also  on  oath,  and  proving  to  the  court,  that  for  the 
past  three  years  it  has  been  his  intention  to  become  a  citizen,  and  also 
showing  the  fact  of  his  residence  and  good  character." 

2d.  **  An  alien,  twenty-one  years  and  over,  who  enlists  in  the  regular 
or  volunteer  army,  and  is  honorably  discharged  therefrom,  may  be  ad- 
mitted to  citizenship  upon  his  simple  petition  and  satisfactory  proof  of 
one  year's  residence  prior  to  his  application,  accompanying  the  same 
with  proof  of  good  moral  character  and  honorable  discharge." 


HOMESTEADS.  868 

You  will,  therefore,  notify  the  claimant  of  the  facts  in  the  case,  and 
that  in  order  to  proceed  with  the  same  it  will  be  necessary  for  him  to 
furnish  proof  of  his  citizenship  (which  may  be  procured  from  any  court 
of  record  having  common-law  jurisdiction,  with  a  clerk,  and  prothonotary 
and  seal),  by  conforming  with  instructions  as  above  given. 


PATRICK  MARRION. 

Alien. — A  foreigner  having  made  a  homestead  entry,  it  is  illegal  and  must  be  canceled, 
although  he  may  afterward  declare  his  intention  and  become  a  citizen. 

Commissioner  Williamson  to  Reg.  and  Rec,  North  Platte^  Nebraska^  Feb.  2,  188 1. 

The  records  of  this  office  show  that  Patrick  Marrion  made  homestead 
entry  No.  74,  August  12,  1873.  ^  ^^  ^^  receipt  of  your  letter,  trans- 
mitting an  affidavit  by  Marrion,  alleging  that  in  1879  ^^  ^^^^  ^^  applied 
at  your  office  to  make  proof,  when  he  was  informed  that  unless  he  was  a 
native-born  citizen  he  must  furnish  a  certified  copy  of  his  naturalizati6n. 

He  further  alleges  that  he  came  to  this  country  when  a  minor,  and  re- 
sided here  when  he  reached  his  majority,  and  has  continued  so  to  do,  and 
that  he  supposed  this  fact  of  being  a  minor  when  he  reached  this  country 
was  in  itself  sufficient  to  constitute  him  a  citizen,  without  any  further  act 
on  his  part ;  that  when  he  made  the  entry  named  he  fully  believed  he  was 
a  citizen,  and  continued  so  to  believe  until  he  attempted  to  make  proof. 

He  swears  further,  that  in  February,  1880,  he  declared  his  intention  to 
become  a  citizen  of  the  United  States,  and  he  asks  that  his  entry  may  be 
canceled,  without  prejudice  to  his  right  to  make  a  new  and  legal  entry. 
In  view  of  the  allegations  made,  and  as  the  entry  made  was  illegal  at  its 
inception,  the  same  is  this  day  canceled  on  the  files  and  records  of  this 
office.  You  will  make  the  proper  notes  on  your  records  and  advise  the 
party  of  the  action  taken,  and  that  he  will  be  permitted  to  make  a  new 
entry  of  the  within-described  or  some  other  land,  with  credit  for  the 
amount  paid  as  fee  and  commissions  on  the  canceled  entry.  When  new 
entry  is  made,  he  must. furnish  evidence  of  having  declared  his  intention 
to  become  a  citizen. 


WILLIAM  MILLER. 


Citizens/tip. — Homestead  party  having  been  brought  to  this  country  in  infancy,  his  citizen* 
ship  must  be  shown  by  his  certificate  of  naturalization  or  that  of  his  father. 

Commissioner  McFarland  to  Reg.  and  Rec.^  Lincoln,  Nebraska,  Feb.  2,  1882. 

It  appears  from  the  testimony  of  claimant  that  he  is  not  a  native-born 
citizen,  but  that  his  father  was  naturalized  when  he  (claimant)  was  only 
two  (2)  years  old.  It  will  therefore  be  necessary  for  him,  before  his 
entry  can  be  relieved  from  suspension,  to  furnish  a  certified  copy  of 
either  his  own  or  his  father's  certificate  of  citizenship. 


A.  J.  BUCKLAND. 

Marriage. — A  man  and  woman,  alter  making  each  a  homestead  entry,  may  marry  with- 
out invalidating  their  rights  under  the  homestead  law,  if  the  law  is  complied  with  as  to 
residence  and  cultivation.  Either  homestead  may,  if  they  choose,  be  commuted 
under  section  2401  Revised  Statutes. 

Commissioner  Williamson  to  A.  J.  Buckland,  Great  Bend,  JCansas,  Jan.  12,  1877. 

A  gentleman  and  lady,  each  having  both  a  homestead  and  timber  cul- 
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ture  entry,  contemplate  marriage,  and  you  ask  if  either  or  both  of  the 
parties  will  Ipse  their  claims  m  case  of  marriage  before  making  final 
proof. 

Marriage  of  itself  would  not  invalidate  their  homestead  entries,  pro- 
vided the  parties  continue  to  reside  upon  and  cultivate  the  land  embraced 
in  their  respective  entries  for  the  period  of  five  years  from  date  of  entry 
as  required  by  law.  If  however  this  course  should  be  impracticable, 
either  of  the  homesteads  may  be  commuted,  and  both  parties  can  then 
continue  residence  upon  and  cultivation  of  the  land  embraced  in  the 
other  homestead. 

The  status  of  their  Timber  Culture  entries  would  remain  unchanged 
provided  both  parties  continue  to  comply  with  the  requirements  of  law, 
relative  to  breaking,  planting,  etc. 


ALFRED  C.  SOWLE  et  al. 

Marriage  Residence. — ^Where  a  nan  and  woman  marry  after  each  has  made  a  home- 
stead entry  of  adjoining  land,  they  may  live  in  a  house  built  on  the  dividing  line 
between  the  two  homesteads. 

Commissioner  Williamson  to  Hughes  &  Corse,  Lamed,  Kansas^  Aug.  ii,  1879. 

If  Alfred  C.  Sowle  and  Ella  F.  White  (or  any  other  man  and  woman 
entitled  to  do  so)  each  made  homestead  entries  on  a  certain  date,  after- 
ward married,  and  now  live  in  a  house  built  upon  the  dividing  line  be- 
tween the  two  homesteads  so  made,  they  are  each  entitled  to  a  patent  for 
the  land  entered  by  them  respectively,  provided  they  show  full  compli- 
ance with  the  law  in  regard  to  term  of  residence,  cultivation,  etc.  It 
Mr.  Sowle  made  a  pre-emption  filing  on  the  land  embraced  in  his  home- 
stead entry,  he  would  be  entitled,  under  the  act  of  May  27,  1878,  to 
credit  for  the  time  spent  upon  the  land  as  a  pre-emptor,  and  the  time  re- 
quired to  perfect  his  title  under  the  homestead  laws  would  be  computed 
from  the  date  of  his  original  settlement  under  the  pre-emption  laws. 


THOMPSON  vs.  ANDERSON. 

Head  of  Family. — An  abandoned  wife  is  regvded  as  the  head  of  a  family,  and  her  rights 
wiU  receive  due  conMderation.  When  she  and  her  children  are  still  residing  upon  the 
homestead  entered  by  her  absent  husband,  the  entry  cannot  be  canceled  for  abandon- 
ment. 

Commissioner  Williamson  to  Reg.  and  Rec,  Eureka,  Nevada,  January  19,  1878. 

In  the  contested  homestead  case  of  D.  W.  Thompson  vs,  Peter  Ander- 
son, proceedings  were  instituted  to  establish  that  the  latter  has  abandoned 
his  homestead  entry.  No.  5,  Belmont  series. 

The  contestant  has  proven  that  Mr.  Anderson  left  his  home  on  the  land 
about  the  latter  part  of  the  year  1873,  ^^^  *^3,t  up  to  the  date  of  trial  in 
June,  1875,  ^^  ^^  ^^^  returned  to  the  land.  A  copy  of  an  agreement 
of  separation  made  between  said  Anderson  and  his  wife,  Christiana  Ander- 
son, and  a  copy  of  a  deed  by  him,  purporting  to  convey  to  her  the  home- 
stead and  other  property  in  the  vicinity,  is  filed  with  the  papers  to  show 
an  intention  on  his  part  to  abandon  the  homestead.  It  appears  that  the 
homestead  has  not  been  abandoned  by  his  wife  and  children.  The  local 
officers,  in  reporting  the  case,  recommended  the  substitution  of  the  name 
of  Mrs.  Anderson  for  that  of  Peter  Anderson  in  the  homestead  entry,  for 
which  it  appears  she  made  application. 
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I  do  not  (deem  it  essential  in  this  case  to  inquire  what  part  Mrs. 
Anderson  took  in  the  matter  of  her  husband  leaving  her  and  the  land. 
The  fact  is  established  that  he  left  her  to  support  herself  and  family ;  and 
if  he  has  finally  abandoned  her,  she  will  be  recognized  as  the  head  of  a 
family,  and  her  rights  and  equities  as  such  will  receive  due  consideration 
by  this  office.  I  am  of  opinion  that  this  entry  was  not  subject  to  attack 
under  Section  2297  Revised  Statutes.  There  was  at  the  date  of  contest 
a  subsisting  homestead  claim  to  the  land,  which  had  never  been  abandoned, 
and  the  claim  is  one,  whatever  may  have  been  its  standing  under  the 
practice  of  the  Department  at  that  date,  entitled  to  equitable  consider- 
ation with  a  view  to  relief,  which  is  now  afforded  in  such  cases  by  the 
Board  of  Adjudication  under  Rule  27,  approved  May  8,  1877,  which 
reads  as  follows : 

'*In  all  homestead  entries  where  the  husband  has  deserted  his  wife  and 
children,  if  he  have  any,  who  have  in  good  faith  complied  with  the 
homestead  law  by  residence  upon  and  cultivation  of  the  land,  and  final 
proof  shall  be  made  by  the  wife,  or  in  the  case  of  her  death  by  her  heirs 
or  their  legal  guardians,  such  entry  shall  be  confirmed,  and  patent  shall 
issue  to  the  parties  entitled  thereto.** 


LYONS  vs.  STEVENS. 

Settlement. — Land  included  in  the  claim  of  one  person  is  not  subject  to  the  settlement  of 
another,  and  it  is  not  necessary  to  assume  that  such  settlement  was  valid,  as  against  the 
Government.  LAnd  that  is  subject  to  settlement  must  be  unimproved  and  vacant,  and 
not  in  the  possession  of  another  pers6n. 

Mormon  Marriage. — The  marriage  of  a  woman  to  a  Mormon,  who  has  a  wife  liviz^ 
from  whom  he  is  not  divorced,  does  not  make  her  the  legal  wife  of  such  person,  so 
as  to  disqualify  her  from  entering  public  lands.  But  where  such  polygamous  wife 
allows  her  pretended  husband  to  control  her  acts,  and  maintains  her  marital  relations 
with  him,  she  cannot  be  allowed  to  make  an  entry  of  public  lands,  when  the  laws 
governing  the  same  require  that  the  entry  must  be  \nade  for  the  exclusive  use  and 
benefit  of  the  applicant. 

Acting  Secretary  Bell  to  Commissioner  V/iluamson,  Sept.  27,  1879. 

You  held  that  Stevens  was  a  qualified  homestead  claimant,  but  that 
Lyons  had  a  prior  pre-emption  claim  to  the  land ;  and  the  homestead 
entry  of  Stevens  was  held  subject  to  the  pre-emption  right  of  said  Lyons. 

The  first  question  to  be  determined  is  the  one  involving  the  validity  of 
the  claim  of  Lyons. 

The  records  show  that  the  tract  in  dispute  was  covered  by  the  home- 
stead entry  of  P.  T.  Famsworth,  made  July  26,  1869,  and  subsequently 
canceled  by  your  office.  The  notice  of  said  cancellation  was  received  at 
the  local  office  April  7,  1877. 

Lyons  filed  declaratory  statement  for  the  tract  April  9,  alleging  settle- 
ment January  9,  1877.  The  evidence  shows  that  he  settled  upon  the  land 
at  the  time  alleged,  and  that  he  is  duly  qualified  to  make  a  claim  under 
the  statute. 

From  the  evidence  submitted  it  is,  I  think,  clear  that  this  tract  or  a 
portion  of  the  same  was  in  the  possession  of  others  prior  to  January  9, 
1877,  *^c  *™^  Lyons  entered  upon  the  same.  Improvements  had  been 
placed  thereon,  and  crops  cultivated  and  harvested  by  and  in  the  interest 
of  persons  who  were  claiming  the  land  at  the  time  Lyons  settled.  It  is 
not  necessary,  at  this  point,  to  discuss  the  question  whether  these  im- 
provements were  made  by  Mr.  Holman,  or  by  the  >defendaxit  in  this  case^ 
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or  whether  the  possession  of  the  tract  was  in  the  interest  of  'said  Holman 
or  the  defendant.  Neither  is  it  necessary  to  assume  that  the  possession 
was  a  valid  one,  as  against  the  Government.  It  is  sufficient  to  know  that 
the  tract  had  been  improved  by  the  persons' in  the  possession  of  the  same, 
and  that  said  possession  was  adverse  to  that  of  the  subsequent  settler, 
Lyons. 

The  Supreme  Court  of  the  United  States,  in  the  recent  cases  of  Atherton 
vs.  Fowler  (6  Otto  513)  and  Hosmer  vs,  Wallace  (7  Otto  575),  has 
defined  the  status  of  a  tract  of  the  public  lands  which  is  subject  to  pre- 
emption entry.  It  must  be  unimproved  land,  not  in  the  adverse  pos- 
session of  another. 

It  may  be  asserted  that  to  enforce  this  rule  will  enable  a  person,  not 
qualified  to  claim  under  the  Government,  to  retain  for  an  indefinite 
period  the  possession  of  public  land,  by  improving  and  cultivating  the 
same.  This  may  be  true,  so  far  as  adverse  possession  under  the  pre- 
emption and  homestead  laws  is  involved ;  but  if  so,  it  is  a  matter  that 
this  Department  cannot  regulate.  If  it  be  an  evil,  the  remedy  for  the 
same  must  be  provided  by  the  legislative  branch  of  the  Government. 
This  Department  must  execute  the  law  as  it  finds  it,  and  as  it  is  inter- 
preted by  the  highest  judicial  tribunal  of  the  Government. 

I  am  clearly  of  the  opinion  that  the  tract  in  question,  or  at  least  a 
portion  thereof,  was  not.  subject  to  the  pre-emption  settlement  of  Lyons, 
and  his  claim  must,  therefore,  be  rejected  for  that  portion  improved  by, 
and  in  the  possession  of  another  at  the  time  of  his  settlement,  and  his  fil- 
ing canceled. 

It  is  not  clear  from  the  evidence  submitted  upon  what  portion  of  the 
160  acres  in  dispute  the  improvements  mentioned  were  located,  or  upon 
what  portion  the  crops  were  raised  in  the  year  1876. 

If  there  should  be  one  or  more  of  the  legal  subdivisions  of  forty  acres 
each,  upon  which  no  improvements  were  placed  prior  to  January  9,  1877, 
or  which  had  not  been  cultivated  prior  to  that  date,  and  which  were  not 
in  the  actual  possession  of  the  adverse  claimants,  the  pre-emption  right  of 
Lyons  to  said  subdivision  or  subdivisions  should  be  recognized. 

Should  Lyons  make  application  to  perfect  his  claim  by  making  proof 
and  payment,  an  investigation  on  this  point  should  be  ordered,  at  which  an 
opportunity  should  be  given  of  showing  where  the  improvements  were 
placed,  and  when  they  were  made.  No  improvements  made,  or  possession 
initiated  adverse  to  Lyons,  subsequently  to  January  9,  1877,  should  be 
recognized ;  for  if  he  had  a  legal  right  to  make  a  settlement  upon  any 
portion  of  the  tract  at  that  date,  any  subsequent  improvements  made  by 
adverse  claimants  would  be  at  the  peril  of  said  claimants. 

Can  the  homestead  entry  of  Raichael  Stevens  for  the  tract  in  dispute, 
or  any  portion  thereof,  be  recognized  as  a  valid  appropriation  of  the 
land  ? 

The  evidence  shows  that  said  Stevens  was,  in  the  year  1856,  married  to 
John  G.  Holman,  according  to  the  rites  of  the  Mormon  church.  At  that 
time  Holman  was  living  with  his  first  wife,  whom  he  had  married  in 
the  year  1849,  ^^^  ^  ^^^^^  living,  and  from  whom  he  has  never  been  di- 
vorced. 

You  held  that  the  marriag'e  of  Stevens  and  Holman  was  illegal,  and  that 
said  Stevens  was  duly  qualified  to  make  a  homestead  entry.  I  concur 
with  you  in  the  view  that  she  is  not  the  legal  wife  of  Holman,  and  that 
being  an  immarried  woman,  over  the  age  of  twenty-one  years,  she  is,  so 
far  as  the  pretended  marriage  relation  between  herself  and  Holman  is  con- 
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cerned,  qualified  to  make  the  entry,  if  she  is  not  in  other  respects  dis- 
qualified. 

It  is  a  fundamental  principle  of  the  homestead  law,  that  the  entry  must 
be  made  for  the  exclusive  use  and  benefit  of  the  applicant,  and  not 
directly  or  indirectly  for  the  use  or  benefit  of  any  other  person. 

Rachael  Stevens  testifies  that  she  is  the  mother  of  seven  children,  that 
she  understands  from  the  decisions  of  the  courts  that  she  has  no  legal 
claim  as  the  wife  of  Holman,  and  that  she  makes  this  entry  to  provide  a 
home  for  herself  and  children,  and  that  it  is  not  made  for  the  benefit  of 
other  parties. 

The  evidence  shows  that  since  the  date  of  their  marriage,  Holman  and 
Stevens  have  maintained  the  relation  of  husband  and  wife;  that  such  re- 
lation still  exists,  with  no  attempt  or  apparent  desire  on  the  part  of  either 
to  dissolve  the  same;  that  the  crops  raised  on  the  tract  in  the  year  1876, 
were  divided  between  them,  a  portion  thereof  being  used  for  the  support 
of  his  lawful  wife  and  her  family,  and  for  the  support  of  Sarah  Loda,  his 
second  polygamous  wife,  and  •  her  family ;  that  the  house  which  Stevens 
claims  as  her  residence  stands  upon  the  intersecting  corners  of  four 
quarter-sections  of  land;  that  the  quarter  section  immediately  to  the 
north  of  the  tract  in  dispute  is  the  homestead  of  said  Holman,  for  which 
he  obtained  a  patent  upon  proof  made  while  he  resided  in  said  house,  or 
a  portion  of  it,  and  that  the  tract  in  dispute  has  heretofore  been  called 
*'  Holman's  farm.*' 

In  view  of  these  facts,  I  am  unable  to  conclude  that  this  entry  was  made 
for  the  exclusive  use  and  benefit  of  the  applicant.  She  still  recognizes 
Holman  as  her  husband,  and  he,  to  all  intents  and  purposes,  governs  and 
controls  her  acts.  •  If  the  first  polygamous  wife,  while  voluntarily  retain- 
ing that  illegal  relation  to  a  man,  may,  in  her  own  name,  obtain  title  to 
160  acres  of  public  land,  the  second  or  twentieth  wife  may  do  the  same; 
and  the  so-called  husband  would  thus  obtain  in  fact,  for  his  own  use  and 
benefit,  the  control  of  that  number  of  tracts  of  public  land.  This  will 
not  be  permitted  under  the  homestead  or  pre-emption  laws.  If  the  so- 
called  wife  should  repudiate  the  illegal  relation,  and  cease  to  violate  the 
positive  laws  of  her  country  and  of  the  civilized  world,  the  fact  that  she 
had  at  one  time  been  called  the  wife  of  a  man,  and  had  maintained  that 
relation  to  him,  would  not  operate  as  a  bar  to  her  right.  Such  a  woman, 
if  otherwise  qualified,  should  be  permitted  to  obtain  title  to  Government 
land  under  the  homestead  and  pre-emption  laws,  the  same  as  other  duly 
qualified  persons.  No  woman,  however,  who  voluntarily  maintains  and 
acknowledges  her  position  to  be  that  of  a  plural  or  polyga.mous  wife, 
should  be  permitted  to  make  a  homestead  or  pre-emption  entry  of  public 
land,  as  the  very  fact  that  she  retains  such  relation  is  conclusive  evidence 
that  the  entry  is  not  made  in  good  faith,  for  her  own  exclusive  use  and 
benefit. 

I  am  of  the  opinion  that  the  entry  of  Rachael  Stevens  was  not  made 
for  her  use  and  benefit,  but  for  the  use  and  benefit  of  John  G.  Holman, 
and  those  depending  upon  him.  You  are,  therefore,  instructed  to  cancel 
the  same. 
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McLERON  vs,  STATE  OF  NEVADA. 

Homestead, — After  cancellation  of  prior  homestead  entry,  the  land  covered  thereby  be* 

comes  subject  to  entry  by  first  legal  applicant. 
State  Selection, — An  invalid  uncanceled  state  selection  of  land  is  no  bar  to  the  l^al 

appropriation  thereof. 

Secretary  SCHURZ  to  Commissumer  WILLIAMSON,  June  22,  1880. 

I  have  considered  the  case  of  John  McLeron  vs.  State  of  Nevada. 

The  tracts  were  entered  by  Michael  Moylan,  per  homestead  entry  No. 
103,  Feb.  13,  187 1,  which  entry  was  canceled  by  your  office  May  24, 
1878.  They  were,  therefore,  not  subject  to  selection  by  the  State  March 
10,  1873.  ^^  McLeron  was  the  first  legal  applicant  for  said  tracts  after 
the  cancellation  of  Moylan' s  entry,  his  declaratory  therefor  should  remain 
intact. 

Your  decision  holding  McLeron' s  declaratory  statement,  as  to  said 
tracts,  for  cancellation,  is,  therefore,  reversed. 


GEORGE  NOBLE. 


Business  Hours, — ^Where  notices  of  cancellation  of  entries  are  received  at  the  local 
office  after  business  hours,  the  land  embraced  therein  is  not  subject  to  entry  or  filing 
until  the  usual  opening  hour  on  the  following  morning. 

Commissioner  Burdett  to  George  Noble,  Kintnn,  Kan,^  March  27, 1875. 

Relative  to  the  precise  time,  after  the  receipt  at  the  district  land  offices 
from  this  office,  of  notices  of  cancellation  of  entries,  when  the  land  em- 
braced in  said  entries  becomes  subject  to  entry  by  the  first  legal  applicant, 
I  have  to  state  that  where  said  notices  are  received  after  the  closing  oif 
the  local  offices  for  public  business,  said  land  would  not  be  subject  to 
entry  or  filing  until  the  usual  hour  for  the  opening  of  said  offices  and  the 
transaction  of  business  with  the  public  on  the  following  morning. 


COX  vs.  GILLILAND. 

Remedy  Defects. — ^The  Interior  Department  does  not  presume  to  remedy  defects  in  the 
homestead  acts,  but  must  execute  the  provisions  of  the  laws  as  passed  by  Congress. 

Firit  Applicant. — The  first  legal  applicant  takes  the  land  under  a  homestead  entry,  not- 
withstanding the  hardships  it  may  cause  a  party  living  thereon  and  intending  to  home- 
stead it. 

Secretary  CHANDLER  to  Commissioner  BuRDETT,  Dec.  I,  1875. 

I  have  considered  the  case  of  Joab  Cox  vs.  Robert  S.  Gilliland,  in 
which  you  held  for  cancellation  Gilliland's  homestead  entry  in  T.  25,  R. 
16  E.,  Independence,  Kansas. 

In  February,  1872,  Cox  bought  of  the  person  then  occupying  the  prem- 
ises under  homestead  entry,  the  improvements  thereon,  for  the  sum  of  five 
hundred  dollars.  On  the  19th  of  the  same  month.  Cox  and  his  vendor 
went  to  the  local  office,  where  the  vendor  made  a  formal  relinquishment 
of  his  entry  to  the  United  States.  Cox  then  employed  an  attorney  to 
notify  him  when  the  notice  of  cancellation  should  be  received  from  your 
office.  He  then  removed  with  his  family  to  the  land,  on  which  he  has 
ever  since  resided  and  made  valuable  improvements.  He  made  from 
time  to  time  inquiries  of  his  attorney  as  to  the  cancellation,  and  was  in- 
formed by  him  that  no  notice  thereof  had  been  received  at  the  local  land- 
office.  On  the  9th  August,  1873,  Gilliland,  who  resided  on  an  adjoining 
tract  entered  the  land  in  question  as  an  additional  farm  entry. 
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Cox  first  learned  that  the  notice  of  cancellation  had  been  received  and 
the  entry  made  by  GilHland  in  the  month  of  October  following.  Cox 
gained  no  right  whatever  to  the  land  by  the  purchase  of  the  improve- 
ments thereon  and  the  surrender  of  the  former  entry  to  the  United 
States.  When  the  notice  of  cancellation  was  received  at  the  local  office, 
the  land  was  open  to  entry  by  any  person,  subject  to  any  pre-emption 
right  which  Cox  might  have  had  by  virtue  of  his  settlement.  If  he  had 
any  such  right  it  was  lost  by  the  lapse  of  time,  so  that  on  the  9th  of  August, 
1873,  ^h^  ^^^^  w^  subject  to  entry.  To  make  a  valid  homestead  entry 
it  was  necessary  that  Gilliland  should  possess  the  statutory  personal 
qualifications,  that  the  application  should  be  made  for  his  exclusive  use 
and  benefit,  that  the  entry  be  made  for  the  purpose  of  dctual  (settlement 
and)  cultivation,  and  not  either  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person.  I  see  nothing  in  the  testimony  t6  raise  a 
doubt  as  to  the  existence  of  all  the  facts  above  specified,  or  that  Gilliland 
was  in  all  respects  qualified  to  make  the  entry. 

No  doubt  Gilliland  intended  to  commit  a  wrong  upon  Cox  by  making 
the  entry,  and  thus  depriving  him  of  his  home  and  valuable  improve- 
ments, and  as  between  man  and  man  his  conduct  was  wholly  unjustifiable. 
But  this  is  not  a  tribunal  for  the  correction  of  private  wrongs.  It  is  our 
duty  to  execute  the  law  as  we  find  it,  leaving  to  the  legislative  branch  of 
the  government  the  duty  of  so  framing  the  laws  as  to  properly  guard  and 
protect  private  rights,  and  to  the  judiciary  the  redress  of  wrongs. 

The  case  is  one  well  calculated  to  enlist  all  our  sympathies  for  Cox, 
who  seems  to  have  been  cheated  by  a  false  attorney  and  overreached  by  a 
designing  neighbor ;  but  in  view  of  the  plain  requirements  of  the  statute 
and  the  established  practice  of  this  Department,  I  am  compelled  with 
much  reluctance  to  reverse  your  decision  and  sustain  the  entry  made  by 

Gilliland. 

■  ■ '     «      ...    . 

THOMAS  J.  ODOR. 

Affidavit. — As  the  required  affidavit  is  not  properly  sworn  to,  the  homestead  application 
herein  is  denied. 

Commissioner  IAzYkyclk^t^  to  Reg,  and  Rec.f  Walla  IValla,  Washington  Ter.^  Jan.^l^ 
1882. 

The  district  officers  at  Olympia  were  authorized  by  this  office  on  the 
25th  of  September,  1876,  to  receive  homestead  affidavits  made  before  the 
clerks  of  Probate  Courts,  and  also  before  the  clerks  of  the  District 
Courts,  provided  the  applicant  was  entitled  to  the  benefits  of  said  Sec- 
tion 2294,  R.  S. 

On  the  27th  of  October,  1877,  the  Territorial  Legislature  passed  an 
act  creating  a  county  court  for  Columbia  county,  with  a  clerk;  and  he 
is,  therefore,  at  this  time  the  proper  officer  under  the  statutes,  before  , 
whom  preliminary  homestead  affidavits. should  be  made. 

Mr.  Odor  is  an  actual  resident  of  Columbia  county,  and  he  should  have 
made  his  affidavit  before  the  clerk  of  said  court ;  and  your  action  reject- 
ing his  application,  for  the  reason  that  his  affidavit  was  not  made  before 
the  proper  officer,  is  affirmed. 

You  will  advise  him  that  if  he  desires  to  perfect  his  papers,  which  are 
herewith  returned,  it  will  be  necessary  for  him  to  make  his  affidavit  before 
you  or  before  the  clerk  of  the  county  court  for  said  county.  This  action 
will  not  rescind  the  doctrine  laid  down  in  my  letter  of  September  25, 
1876,  except  in  cases  where  a  proper  county  court  has  been  created,  as  in 
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Columbia  county;  and  you  are  instructed  to  receive  affidavits  and  ppoof 
made  before  the  judge  or  clerk  of  Probate  Courts  for  the  county  in 
which  the  applicant  is  an  actual  resident,  where  there  is  no  other  court 
except  the  Probate  Court ;  but  where  a  proper  county  court  has  been  cre- 
ated, applicants  will  be  required  to  execute  their  papers  before  the  clerk 
or  judge  of  such  court. 


GIESEKE  vs.  KIWILIAN. 

Curing  Defect. — Where  an  imperfect  knowledge  of  the  English  language  is  shown,  par- 
ties can  cure  a  defective  entry  by  filing  a  new  affidavit. 

Commissioner  McFarland  to  Reg,  and  Rec,  Benson^  Minnesota^  Feb.  6,  1882. 

The  .«ase  of  Fred.  Gieseke  vs,  Martin  Kiwilian,  involving  homestead 
entry  No.  9777,  was  closed  by  this  office  June  18,  1881,  Kiwilian  having 
purchased  the  land  under  the  second  section  of  the  act  of  June  15,  1880, 
per  cash  entry  No.  4860.  I  am  now  in  receipt  of  your  letter  of  Decem- 
ber 12,  1881,  transmitting  the  application  of  Gieseke  to  have  the  cash 
entry  above  mentioned  canceled,  for  the  reason  that  the  homestead  entry 
upon  which  it  is  based  is  wholly  illegal.  Gieseke  alleges,  and  the  testi- 
mony shows,  that  Kiwilian  made  the  original  affidavit  before  the  clerk  of 
the  court  for  the  county  in  which  the  land  is  situated,  per  Section  2294 
Revised  Statutes ;  that  neither  he  nor  any  member  of  his  family  was  at 
that  time  residing  on  the  tract. 

Kiwilian  testifies,  however,  that  his  knowledge  of  the  English  language 
is  very  imperfect ;  that  he  was  not  aware  that  he  made  affidavit  to  the 
statement  above  mentioned.  It  has  been  the  practice  of  the  office  to 
permit  parties  whose  entries  are  found  to  be  defective  in  this  respect  to 
complete  the  same  by  filing  a  new  affidavit,  provided  the  first  appeared  to 
have  been  made  in  ignorance  of  its  contents.  I  see  no  reason  to  doubt 
that  such  was  the  case  with  Kiwilian.  The  entry  is  not,  therefore, 
wholly  void,  and  the  purchase  of  the  tract  by  Kiwilian  is,  I  think,  within 
the  scope  of  the  act  of  June  15,  1880. 

His  entry  will  not,  therefore,  be  disturbed. 


JOSEPH   LIVINGSTON. 

Thanksgiving  Day. — Because  an  affidavit  was  sworn  to  on  Thanksgiving  Day,  is  no 
objection  to  its  legality.  * 

Commissioner  McFarland  to  Reg.  and  Rec.^  Montgomery,  Alabama,  yan»  15,  1882. 

Said  application  was  accompanied  by  proof  showing  full  compliance 
with  the  homestead  law,  as  to  the  applicant's  original  entry,  and  that  the 
^  affidavit  and  proof  were  sworn  to  on  the  24th  of  November — **  Thanks^ 
giving  Day.'' 

There  is  no  statute  or  law  of  the  United  States,  prohibiting  the  trans- 
action of  business  of  said  character,  on  the  day  aforesaid ;  therefore,  in 
the  absence  of  such  a  law  in  the  State  of  Alabama,  the  application  and 
affidavits  in  this  case  are  valid. 
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REUBEN  DECKER. 


Fee  o/$$. — Section  2290  Revised  Statutes  does  not  refer  to  a  technical  half-quarter  sec- 
tion when  it  provides  for  a  fee  of  $5  for  a  homestead  entry  of  "  not  more  than  80 
acres;"  the  fee  is  ^10  where  a  half-quarter  section  contlins  82.09  acres. 

Secretary  ScHURZ  to  Commissioner  VfiiAAAUSOHf  yanuary  23,  1880. 

I  have  considered  the  appeal  of  Reuben  Decker  from  your  decision  of 
August  22,  1879,  rejecting  his  application  to  enter  under  the  homestead 
law  the  W.  j4  of  the  S.  W.  ^  of  section  18,  township  9,  range  18  W., 
Grand  Island  Land  District,  Nebraska. 

The  only  question  in  this  case  is  as  to  the  amount  of  the  government 
fee  that  Mr.  Decker  should  be  required  to  pay  before  he  can  be  permitted 
to  enter  said  land.  The  tract  contains  82.09  acres  bordering  on  the 
west  line  of  the  township,  and  is  a  technical  half-quarter  section. 

With  his  application  and  affidavit,  Mr.  Decker  tendered  the  required 
legal  commissions,  and  five  dollars  as  the  government  fee.  As  the  entry 
demanded  was  for  more  than  eighty  acres,  the  local  officers  held  that  the 
fee  should  be  ten  dollars,  and  rejected  the  application  for  its  non-pay- 
ment.    On  appeal  you  affirmed  their  action. 

Section  2290  of  theCJnited  States  Revised  Statutes  provides  inter  alia 
as  follows:  *' And  upon  filing  such  affidavit  with  the  Register  or  Receiver, 
on  payment  of  five  dollars  when  the  entry  is  of  not  more  than  eighty  acres 
and  on  payment  of  ten  dollars  when  the  entry  is  for  more  than  eighty  acres, 
he  shall  thereupon  be  permitted  to  enter  the  amount  of  land  specified.*' 

The  appellant  contends  that  Congress  intended  by  the  expression  "not 
more  than  eighty  acres*'  a  technical  half-quarter  section,  whether  the  tract 
should  contain  a  little  more  or  a  little  less  than  eighty  acres,  and  that 
when  such  a  tract  is  applied  for  the  fee  should  be  but  five  dollars. 

If  Congress  had  so  intended,  it  would  have  used  apt  language  to  express 
the  intention,  as  it  has  done  in  various  acts  wherein  technical  subdivisions 
were  intended  in  contra-distinction  to  exact  quantity,  as  "a  half-quarter- 
section  or  eighty  acres'*  in  section  one  of  Act  of  1866  [14  Statutes  (i(>\ 
or'"^ny  number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quar- 
ter-section of  land*'  in  the  Act  of  1841  [5  Statutes  455,  and  Section  2259 
United  States  Revised  Statutes]. 

But  the  language  of  section  2290  is  plain ;  and  it  is  not  allowable  to 
give  it  any  other  meaning  than  that  which  it  clearly  expresses,  nor  to  inter- 
polate into  the  act  words  to  give  it  any  such  effect  as  it  might  be  fancied 
it  ought  to  have. 

You  followed  the  general  rule  of  your  office,  which  has  prevailed  since 
the  adoption  of  the  Revised  Statutes,  and  I  see  no  reason  why  it  should 
be  changed. 


ALCIDE  GUIDNEY. 

Decisions. — The  decisions  of  the  Interior  Department  on  questions  appealed  from  the 

General  Land-Office  are  binding  upon  that  office. 
Statutes, — How  statutes  should  be  interpreted. 
Eighty  Acres — Fee. — Where  the  excess  above  80  acres  is  less  than  one  acre,  the  fee  is 

only  ^5 — not  %\o. 

Acting  Secretary  Bell  to  Commissioner  McFarland,  Aug.  8,  1 88 1. 

You  are  correct  in  the  supposition  that  the  decisions  of  this  depart- 
ment upon  questions  appealed  from  your  office  (as  was  the  case  of  Decker) 
must  control  your  action  in  like  cases;  but  your  views  of  the  law  upon 
the  question  involved  are,  in  my  opinion,  incorrect. 
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In  the  case  of  Decker  there  was  an  entry  for  82  rh  acres,  and  he  con 
tended  that  Congress  intended  by  the  words  "not  more  than  80,"  as 
used  in  the  law,  a  technical  half  quarter  section,  a  little  more  or  a  little 
less  than  80  acres,  and  that  the  fee  for  entry  of  such  a  tract  should  be 
;J5.oo  only.  But  my  predecessor  held  that  '*  If  Congress  had  so  intended; 
it  would  have  used  apt  language  to  express  the  intention,  as  it  has  done 
in  various  acts  wherein  technical  subdivisions  were  intended  in  contradis- 
tinction to  exact  quantity,  as  '  a  half-quarter  section  or  eighty  acres'  in 
section  i  of  the  act  of  1866  (14  Stat.  66),  or  'any  number  of  acres  not 
extending  160  or  a  quarter  section  of  land,*  in  the  act  of  1841  (5  Stat. 
455,  and  section  2259  U.  S.  R.  S.),  but  the  language  of  section  2290  is 
plain,  and  it  is  not  allowable  to  give  it  any  other  meaning  than  that 
which  it  clearly  expresses,  nor  to  interpolate  into  the  act  words  to  give 
it  any  such  effect  as  it  might  be  fancied  it  ought  to  have." 

These  views  necessarily  result,  in  my  opinion,  from  the  several  statutes 
\ipon  this  subject  matter. ' 

The  second  section  of  the  original  homestead  act  of  May  20,  1862  (12 
Stats.  392)  required  a  payment  of  jio.oo  upon  an  entry  of  "one  quarter 
section  or  a  less  quantity  of  unappropriated  public  lands.*'  This  fee,  it 
will  be  noticed,  was  irrespective  of  the  number  of  acres  entered,  so  it 
did  not  exceed  one  quarter  section. 

The  second  section  of  the  act  of  March  21,  1864  (13  Stat.  35)  con- 
tinued this  payment,  providing  also,  in  addition,  "That  besides  the  ten- 
dollar  fee  enacted  by  the  said  act"  (May  20,  1862),  the  homestead  appli- 
cant should  thereafter  pay  certain  commissions  to  the  local  officers. 

The  first  section  of  the  act  of  June  21,  1866  (14  Stat.  66)  provided  for 
the  disposal  of  all  the  public  lands  in  the  States  of  Alabama,  Mississippi, 
Louisiana,  Arkansas,  and  Florida,  under  the  homestead  acts  of  1862  and 
1864,  "but  with  this  restriction,  that  until  the  expiration  of  two  years 
from  and  after  the  passage  of  this  act,  no  entry  shall  be  made  for  more 
than  a  half-quarter  section,  or  eighty  acres,  and  in  lieu  of  the  sum  of 
^10.00  required  to  be  paid  by  the  second  section  of  said  act  (1862), 
there  shall  be  paid  the  sum  of  f  5.00  at  the  time  of  the  issue  of  each 
patent." 

The  second. section  of  this  act  (1866)  amended  the  act  of  1862,  pro- 
viding that  "on  payment  of  ^5  when  the  entry  is  of  not  more  than 
eighty  acres,  he  or  she  shall  thereupon  be  permitted  to  enter  the  amount 
of  land  specified.** 

Lands  in  the  States  named  thus  become  subject  to  the  general  provis- 
ions of  the  homestead  laws,  after  two  years  from  .the  passage  of  the  act 
of  1866. 

Section  2290  R.  S.  adopts  the  language  of  section  2  of  the  act  of  1866, 
for  "the  payment  of  $$  when  the  entry  is  of  not  more  than  eighty 
acres,'*  with  the  additional  words  "and  on  payment  of  ^10  when  the 
entry  is  for  more  than  eighty  acres.'* 

It  seems  to  me  that  no  more  precise  and  specific  language  could  be 
used  in  instructions  to  the  local  officers,  as  to  the  rule  for  the  payment  of 
fees  on  homestead  entries,  than  the  very  words-  of  the  statute.  "  Not 
more  than  80  acres,*'  and  "  more  than  eighty  acres*'  seem  unmistakably 
clear  and  explicit.  They  are  free  from  all  ambiguity;  and  "it  is  only 
when  a  statute  is  ambiguous  in  its  terms,  that  courts  may  rightfully  exer- 
cise the  power  of  controlling  its  language  so  as  to  give  effect  to  what  they 
may  suppose  to  have  been  the  intention  of  the  law-makers"  (Wood  vs. 
Adams,  35  N.  H.  36) ;  and  it  is  a  rule  of  construction  founded  in  reason 
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and  supported  by  many  authorities,  that  words  in  a  statute  are  to  be  con- 
strued according  to  their  strict  and  proper  acceptation,  unless  there  be 
something  to  show  that  such  a  construction  is  not  intended.  (Potter's 
Dwarris  on  Statutes  199).  Nor  is  it  permitted  to  interpret  what  has  no 
need  of  interpretation,  where  an  act  is  expressed  in  clear  and  precise 
terms ;  where  the  sense  is  manifest  and  leads  to  nothing  absurd,  there  can 
be  no  reason  not  to  adopt  the  sense  which  it  naturally  presents  (Jb,  143, 
and  authorities  there  cited). 

Statutes  should  be  interpreted  according  to  the  most  natural  and  obvi- 
ous import  of  their  language,  without  resorting  to  subtle  or  forced  con- 
struction for  the  purpose  of  either  limiting  or  extending  their  operation. 
Courts  cannot  correct  supposed  errors,  omissions  or  excesses  of  the  legis* 
lature  (tb.  144,  and  authorities  cited).  No  other  meaning  can  be  given 
to  the  words  of  Section  2290,  than  that  which,  in  my  opinion,  they  so 
clearly  express,  but  by  importing  into  it  words  not  found  there ;  and  said 
Tindal,  Ch.  J. — '*  It  is  the  duty  of  all  courts  to  confine  themselves  to  the 
words  of  the  legislature :  nothing  adding  thereto,  nothing  diminishing," 
and  such  is  the  tenor  of  all  the  authorities  {ib,  200). 

Another  important  view  to  be  taken  of  this  matter  is  that  a  well-settled 
rule  as  to  the  payment  of  fees  under  the  act  of  June,  1866,  was  estab- 
lished as  early  as  September  25th  of  that  year,  when  Commissioner  Wil- 
son, in  his  circular  of  that  date,  said  :  **The  law  in  question  is  further  of 
general  application  in  this,  that  the  fee  is  reduced  to  $5  when  the  entry 
shall  not  embrace  more  than  80  acres,  *  *  ♦  *  but  when  the  entry 
is  in  excess  of  that  quantity,  the  usual  fee  ($10)  must  be  paid.  He  also 
said  (2d  Lester  265):  **The  fee  named  in  the  original  act  of  May  20, 
1862,  amended  by  the  act  of  1866,  is  $5  for  80  acres  or  less,  and  ;Jio  for 
a  greater  quantity;'*  and  in  his  circular  of  March  10,  1869,  is  a  table  of 
fees  conforming  thereto.  This  rule  has  continued  to  the  present  time, 
and,  by  every  presumption,  was  known  to  Congress  at  the  time  it  adopted 
the  Revised  Statutes,  in  which  the  old  requirement  is  continued  in  express 
terms. 

Congress  has  therefore  impliedly  sanctioned  the  requirement  of  your 
office  as  to  the  payment  of  fees  in  homestead  cases,  and  Mr.  Attorney- 
General  Cushing  says  (7  Opinions  660):  *'  It  is  a  matter  of  grave  respon- 
sibility, at  all  times,  to  change,  by  new  adjudication,  a  settled  rule  even 
of  mere  administrative  law.  In  all  exposition  of  statutes,  whether  by 
administrative  or  judicial  officers,  it  is  a  safer  doctrine,  and  for  the  most 
part,  a  beneficial  one,  stare  decisis^  more  especially  as,  if  the  previous 
decisions  work  ill,  the  legislative  body  is  at  hand  to  apply  the  remedy." 
(See  also  my  letter  addressed  to  you  July  23,  1881,  in  the  matter  of  the 
location  of  certain  military  land  warrants.) 

It  was  never  supposed,  I  think,  that  the  provision  of  the  act  of  1862, 
which  required  the  payment  of  ;J  10  for  an  entry,  regardless  of  the  quan- 
tity of  land  entered,  was  either  "absurd  or  unjust,"  yet  it  is  apparent 
that  the  provision,  unlike  the  present  one,  fell  far  short  of  making  the  fee 
for  entry,  in  a  majority  of  cases,  proportionate  to  the  number  of  acres 
entered.  Under  the  old  law  a  party  making  an  entry  of  a  few  acres, 
containing  a  fractional  quarter- section,  was  required  to  pay  as  much  as 
one  who  entered  160  acres.  Still  the  requirement  was  in  no  sense  un- 
just. Tor  it  must  be  remembered  that  the  homestead  law  is  well  nigh  a 
gratuity,  and  the  pa)anent  of  a  small  fee,  to  reimburse  the  government  in 
some  measure  for  the  cost  of  surveying  the  land  and  adjustment  of  the 
claim,  could  not  be  considered  a  hardship  or  an  injustice. 
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Again,  Congress  has  never  attempted  to  make  the  fee  in  all  cases  com- 
mensurate with  the  quantity  of  land  entered.  It  might  have  fixed  $5  as 
the  fee  for  an  entry  of  80  acres,  and  proportionally  for  any  number  of 
acres  more  or  less  than  80  acres,  but  it  has  not  done  so ;  and  this  depart- 
ment lacks  the  power  of  legislation  on  this  or  any  other  subject.  By  the 
act  of  1866,  Congress  established  the  rate  of  fees  upon  an  express  number 
of  acres,  and  not  upon  technical  subdivisions,  as  it  might  have  done. 
But,  suppose  the  fee  had  been  made  to  depend  upon  the  entry  of  sub- 
divisions, would  the  law  have  been  less  free  from  absurdity  or  injustice? 
There  are  fractional  quarter-sections  of  very  much  less  than  40  acres,  and 
there  are  technical  half-quarter-sections  of  more  than  100  acres.  The 
party,  then,  who  entered  a  fractional  quarter  of  say  15  acres  would  pay 
1 10,  while  another  who  entered  100  acres  would  pay  but  $5. 

Remembering  also,  that  the  homestead  entry  is  wholly  a  voluntary  act, 
to  do  which  no  one  is  compelled,  and  that  the  enjoyment  of  any  vested 
interest  or  right  is  not  conditioned  thereon,  it  is  difficult  to  see  in  what 
respect  the  law  or  rule  under  it,  relative  to  the  payment  of  fees,  is  absurd 
or  unjust.  Regarding  your  criticism,  therefore,  rather  upon  the  law  than 
upon  the  decision  of  my  predecessor,  in  the  case  of  Decker,  it  is  not,  in 
my  opinion,  well-founded,  and  the  practice  of  your  office  in  this  respect 
should  not  be  disturbed. 

The  foregoing  applies  to  the  legality  of  the  rule  established.  I  am  of 
the  opinion,  however,  that  the  rule  does  not  require  notice  to  be  taken  of 
an  immaterial  fractional  excess  not  amounting  to  one  acre.  The  words 
**  of  not  more  than  eighty  acres"  used  in  the  law,  clearly  indicate  a  nume- 
rical signification  ;  as  though  reading  '*of  not  more  than  eighty." 

Besides,  I  am  advised  that  in  cash  entries  you  do  not  burden  the  records 
with  correspondence  and  adjustments  respecting  such  fractional  excesses 
where  they  do  not  amount  to  an  acre  of  land;  and  good  practice  would 
seem  to  require  harmony  in  this  regard  in  relation  to  the  matter  m  ques- 
tion. 

The  excess  in  the  case  submitted  being  but  forty-seven  one-hundreths 
of  an  acre,  the  fee  of  five  dollars  additional  should  not  be  required. 


PEDER  OLSEN  AANRUD. 

Quarter  Section — Fractional  Lots, — Definition  of  term.  Quantity  of  land  within  a  quar- 
ter section  allowed  under  homestead  law.  How  fractional  lots  within  a  section  may 
be  entered  under  the  homestead  law. 

Acting  Secretary  Bell  to  Commissioner  McFarland,  Aug.  23,  1880. 

The  records  of  your  office  show  that  Aanrud  made  said  homestead  en- 
try Nov.  27,  1873,  ^^^'  o^  April  2,  1879,  ^^  made  his  final  proof,  that 
said  tract  contains  191. 91  acres  of  land,  that  he  paid  for  31.91  acres  in 
excess  of  the  160  acres,  and  that  by  your  decision  you  suspended  his  en- 
try "for  the  reason  that  the  area  is  greater  than  is  allowed  in  any  one 
entry,"  and  allowed  him  sixty  days  from  notice  within  which  to  elect  to 
have  the  excess  of  160  acres  cancelled. 

,  A  qualified  homesteader  is  entitled  to  enter  **one  quarter  section  or  a 
less  quantity  of  unappropriated  public  lands'.*  (Section  2289  R.  S.);  and 
under  Section  2298,  "  No  person  shall  be  permitted  to  acquire  title  to 
more  than  one  quarter  section  under  the  provisions  of  this  chapter.*' 

The  term  '*  quarter  section,'*  in  Section  2298  R.  S.,  cited  above,  is  a 
technical  one,  used  to  designate  a  certain  legal  sub-division  of  the  public 
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land,  ascertained  by  official  survey  under  the  laws  of  Congress  (act  of 
Feb.  II,  1805,  2  Stats.  313).  **It  may  and  generally  does  contain  just 
160  acres  of  land,  but  through  the  unavoidable  inaccuracy  of  surveys  in 
adjusting  meridians,  etc.,  it  often  exceeds  or  falls  below  that  amount. 
It  is  still,  however,  the  technical  legal  quarter  section  defined  by  law  and 
ascertained  by  official  survey."     (Copp's  Public  Land  Laws,  p.  310.) 

Under  said  act  a  homestead  settler  has  the  right  to  enter  either  160 
acres  in  legal  subdivisions  lying  contiguous  to  each  other,  without  refer- 
erence  to  the  quarter  section  lines,  or  he  has  the  right  to  enter  a  tech- 
nical quarter  section  as  such,  in  which  case  he  can  take  the  amount  of 
land  contained  therein  as  shown  by  the  official  survey,  as  in  the  case  in 
question.  In  entering  a  "quarter-section,**  he  cannot,  of  course,  depart 
from  the  ascertained  lines,  but  must  take  one  hundred  and  sixty  acres, 
more  or  less,  as  the  case  may  be. 

"The  words  *a  quarter  section  of  land*  are,  I  believe,  never  used  in 
any  of  the  acts  of  Congress  to  denote  merely  the  quantity  of  1 60  acres  of 
land,  but  are  always  intended  to  describe  a  parcel  of  land  containing  160 
acres  which  has  been  set  apart  and  designated  by  the  proper  officer  of  the 
government  as  a  quarter  section,  according  to  the  act  of  Congress  pre- 
scribing the  mode  of  surveying  and  dividing  the  public  lands.**  (Opin- 
ions of  Attorneys-General  2,  p.  578). 

'*  According  to  the  principles  stated  in  opinions  heretofore  given  in  this 
office,  locations  of  sections  or  of  half  or  quarter  sections  are  to  be  made 
by  taking  whole  sections  or  half  or  quarter  sections,  as  the  case  may  be, 
without  breaking  up  the  legal  divisions  or  disturbing  sectional  lines.** 
(Opinions  of  Attorneys-General  3,  p.  115). 

After  a  careful  examination  of  the  homestead  statute  in  the  light  of  the 
opinions  cited,  I  am  of  the  opinion  that  in  your  decision  in  question  you 
misconstrued  the  intendment  of  the  law  governing  this  case. 

The  tract  in  question  is  bounded  by  regular  sectional  and  quarter  sec- 
tional lines,  and  the  case  is  wholly  distinguishable  from  an  entry  of  one 
hundred  and  sixty  acres,  as  nearly  as  may  be,  composed  of  fractional  lots 
bounded  by  irregular  lines,  as  in  case  of  entry  along  creeks  and  the  like, 
or  from  an  entry  embracing  subdivisions  of  different  quarter  sections. 

In  such  a  case  an  applicant  may  elect  between  any  of  the  fractional  sub- 
divisions, and  approximate  his  entry  to  160  acres,  without  forfeiting  any 
right ;  but  had  Aanrud  left  out  either  one  of  the  lots,  his  entry  would 
have  been  for  considerably  less  than  160  acres,  while,  by  including  them 
all,  his  entry  was  in  accordance  with  the  surveyor's  return  embracing  a 
technical  quarter  section  ;  and  having  complied  with  the  requirements  of 
law,  he  is  entitled  to  a  patent. 

Your  decision,  rendered  after  final  proof  of  compliance,  as  aforesaid,  by 
substantial  improvement  and  seven  years*  continuous  residence  on  said 
tract,  and  upon  application  for  a  patent  thereof,  was  in  error,  and  the  same 
is  accordingly  reversed. 
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HOT  SPRINGS  RESERVATION. 

Public  Use. — Act  of  April  20,  1832  (4  Stat.  p.  505).  Land  appropriated  for  any  public 
use  is  not  subject  to  entry  under  the  Homestead  laws  of  1862  and  1864. 

Reservation. — 'X\\e.  appropriation  of  land  by  the  Government  is  setting  it  apart  for  some 
particular  use,  and  Congress  set  apart  the  land  embraced  in  the  Hot  Springs  reserva- 
tion as  a  great  natural  curiosity. 

Acting  Secretary  CowAN  to  Commissioner  BuRDETT,  Sept,  23,  1875. 

I  have  examined  the  cases  of  Henry  A.  Miller,  et.aL^  who  have  been 
permitted  to  make  homestead  entries  within  the  Hot  Springs  Reservation, 
Arkansas. 

The  reservation  was  made  by  act  of  April  20,  1832  (4  Stat.  505)  the 
3d  section  of  which  provides  ''That  the  Hot  Springs  in  said  territory 
(Arkansas),  together  with  foyr  sections  of  land,  including  said  springs, 
as  near  the  centre  thereof  as  may  be,  shall  be  reserved  for  the  future  dis- 
posal of  the  United  States,  and  shall  not  be  entered,  located,  or  appro- 
priated for  any  other  purpose  whatsoever.*' 

The  specific  boundaries  of  the  reservation  were  fixed  by  survey  in  the 
field  during  the  first  quarter  of  1838,  which  survey  was  duly  approved  by 
the  Surveyor  General,  April  ^oth,  1838. 

The  President's  proclamation  of  May  i6th,  1839,  for  the  sale  of  lands 
in  the  Camden  (then  Washington)  District,  embracing  the  lands  in 
question,  expressly  excepted  them  from  sale  ajs  **  reserved  for  the  Hot 
Springs." 

On  the  2 1  St  of  June,  1866  (14th  Stat.,  67),  Congress  enacted  that 
**  from  and  after  the  passage  of  this  act  all  the  public  lands  in  the  States 
of  Alabama,  Mississippi,  Louisiana,  Arkansas,  and  Florida  shall  be  dis-" 
posed  of  according  to  the  stipulations  of  the  homestead  law  of  May  20th, 
1862  (12  Stat.  392),  and  the  act  suplementary  thereto  of  March  12th, 
1864.**     (13  Stat.  35.) 

The  homestead  act  of  1862  provides  that  qualified  persons  shall  be 
entitled  to  enter  on  certain  conditions  not  to  exceed  a  specified  quantity 
of  *  *  unappropriated  public  lands, '  *  The  amendatory  act  of  1864  does  not 
change  the  original  act  in  this  respect. 

If  the  land  within  the  reservation  is  unappropriated  public  land  within 
the  meaning  of  the  acts  of  1862  and  1866,  it  k  subject  to  the  entries  of 
the  claimants;'  if  it  is  not,  it  is  still  reserved  to  the  United  States. 

In  the  case  of  Wilcox  vs,  Jackson  (13  Peters  498)  the  Supreme  Court 
defined  ''appropriations  of  land  by  the  government  to  be  nothing  more 
or  less  than  setting  it  apart  for  some  particular  use,"  and  held  "that 
whensoever  a  tract  of  land  shall  have  once  been  legally  appropriated  to 
any  purpose,  from  that  moment  the  land  thus  appropriated  becomes  sev- 
ered from  the  mass  of  public  lands ;  and  that  no  subsequent  law,  or  pro- 
clamation, or  sale,  would  be  construed  to  embrace  it,  or  to  operate  upon 
it,  although  no  reservation  was  made  of  it." 

The  manifest  purpose  of  Congress  in  making  this  reservation  was  to 
preserve  these  hot  springs  to  the  government  arid  from  private  appropria- 
tion, as  a  great  natural  curiosity.  Thus  for  a  similar  purpose  Congress, 
by  act  of  March,  1872  (17  Stat.,  32),  established  the  Yellowstone  Park 
in  Wyoming  Territory,  and  provided  by  act  of  June  30,  1864  (13  Stat., 
325),  that  the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove,  in  Cali- 
fornia, should  be  held  inalienable  for  all  time  by  the  said  State,  as  places 
of  public  use,  resort,  and  recreation." 

I  think,  therefore,  that  there  was  an  appropriation  of  this  land  within 
the  meaning  of  that  term,  as  given  by  the  Supreme  Court. 
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It  follows,  as  a  matter  of.  course,  that  the  land  was  reserved  and  not 
public  land,  and  not  subject  to  the  entries,  which  were  wrongfully 
allowed  by  the  local  officers. 

Your  decision  to  this  effect  is  affirmed. 


PRIOR  vs.  HUGHES. 

Two  Applications. — ^Where  two  parties  seek  to  enter  land  under  the  homestead  laws,  the 
party  who  has  actually  settled  upon  and  improved  the  tracts  in  question  should  have 
the  preference,  upon  his  filing  an  affidavit,  corroborated  by  two  witnesses,  that  he  is 
an  actual  settler  upon  the  land  as  alleged. 

Not  Subject  to  Entry. — An  applicant  acquires  no  rights  by  applying  to  enter  a  tract  of 
land  that  is  not,  at  the  date  of  his  application,  sublet  to  entry. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.^  Susanville,  California ^  fune  23,  1879. 

I  have  received  your  letter  of  the  9th  ult.,  reporting  homestead  entry 
No.  43,  of  Abel  S.  Prior,  dated  November  21,  187 1,  as  having  expired 
by  limitation  of  law.  Said  entry  has  been  canceled,  whiqh  cancellation 
you  will  note  on  your  records,  referring  to  this  letter. 

You  state  in  reporting  this  entry  for  cancellation  that  when  you  noti- 
fied Mr.  Prior  that  his  entry  had  expired  by  limitation  of  law,  he  in- 
formed you  that  *'he  hajd  never  lived  upon  the  land,  and  supposed  that 
L.  W.  Hughes,  who  had  lived  upon  the  land  for  over  seven  years,  had 
acquired  title  to  it." 

You  also  state  that  on  March  21st  last  you  received  from  the  clerk  of 
Modoc  county  an  application  in  the  name  of  E.  A.  Prior,  to  enter  said 
land  under  the  homestead  law,  and  that  you  denied  the  application  for 
the  reason  that  the  land  was  not  subject  to  entry ;  that  on  April  26th 
last,  L.  W.  Hughes  presented  his  homestead  application  to  enter  the  same 
land,  alleging  his  continued  occupation  and  settlement  of  the  land  since 
1872.  You  wish  to  know  which  of  the  above-named  shall  be  allowed  to 
enter  the  land,  upon  receipt  of  the  order  canceling  the  old  entry. 

In  reply  I  have  to  state  that  an  applicant  acquires  no  rights  by  apply- 
ing to  enter  a  tract  of  land  which  is  not  at  the  date  of  his  application 
subject  to  entry.  It  ha§  been  heretofore  held  that  in  such  a  case  as  the 
present  one  the  land  is  subject  to  entry  by  the  first  legal  applicant  after 
the  receipt  of  the  notice  of  cancellation ;  but  I  am  of  the  opinion  that 
this  ruling  should  be  so  far  modified  as  to  protect  the  actual  settler  in  his 
right  to  enter  the  land  which  he  has  improved,  should  he  desire  to  do  so. 

The  homestead  act  is  entitled  "  an  act  to  seatre  homesteads  to  actual 
settlers  upon  the  public  domain.^'  Its  provisions  enable  the  actual  settler 
to  enter  the  land  he  is  living  upon,  and  allow  entry  to  be  made  with  the 
intention  of  making  settlement  within  six  months  immediately  succeeding 
the  entry.  It  is  true  that  the  pre-emption  principle  was  not  incorporated 
in  this  law,  yet  it  will  not  be  conceded  that  it  is  consistent  with  the 
purpose  of  the  homestead  system,  to  permit  a  settler  who  has  lived  upon 
the  land  and  has  valuable  improvements  thereon  to  be  deprived  of  his 
home  by  a  person  who  has  no  such  interest  in  the  land.  The  relation  of 
persons  to  the  land  in  a  case  of  this  kind  should  be  considered.  The 
term  actual  settler  has  a  well  established  meaning  in  the  decisions  of  this 
office.  The  real  entry  is  by  entry  upon  and  settlement  of  the  land,  as 
well  as  by  application  at  the  land  office.  The  Assistant  Attorney  General 
of  the  United  States,  in  an  opinion  in  the  case  of  Allman  vs.  Thulon 
(Copp's  Public  Land  Laws,  page  690),  held  that  the  word  **  settler"  has 
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a  certain  well-defined  technical  meaning,  as  used  in  the  land  laws  of  the 
United  States.  **A  person  is  a  settler,  who,  intending  to  initiate  a  claim 
under  any  law  of  the  United  States,  for  the  disposition  of  the  public 
domain,  does  some  act,  connecting  himself  with  the  particular  tract 
claimed,  said  act  being  equivalent  to  announcement  of  such  his  intention, 
and  from  which  the  public  generally  may  have  notice  of  his  claim.** 

The  Supreme  Court  of  the  United  States  ha^  decided  that  the  right  to 
make  a  settlement  authorized  by  law  upon  the  public  land  was  to  be  ex- 
ercised upon  unsettled,  unimproved,  vacant  land.  In  the  case  of  Ather- 
ton  vs.  Fowler,  October  term,  1877,  this  court  held  that  "the  generosity 
by  which  Congress  gave  the  right  of  preemption  was  not  intended  to  give 
him  the  benefit  of  another  man's  labor,  and  authorize  him  to  turn  that 
man  and  his  family  out  of  t^eir  house.  It  did  not  propose  to  give  its 
bounty  to  settlements  obtained  by  violence  at  the  expense  of  others.  The 
right  to  make  a  settlement  was  to  be  exercised  on  unimproved  land.  To 
erect  a  dwelling-house  did  not  mean  to  seize  another  man's  dwelling.  It 
had  reference  to  vacant  land,  unimproved  land.*'  This  decision  applies 
very  forcibly  to  the  present  case.  The  homestead  and  preemption  laws 
are  united  in  their  operation  in  favor  of  the  actual  settler,  and  exclude 
the  speculator.  One  of  the  applicants  in  this  case  is  a  settler,  who  has 
honestly  settled  upon  and  improved  the  land,  and  asks  now  to  be  protected 
in^his  property  and  his  right  to  complete  his  entry  by  formal  application 
— the  other,  who  has  not  a  dollar  at  stake,  seeing  an  opportunity  to  obtain 
a  home  ready  made,  which  another  man  has  toiled  for  years  to  improve 
for  the  benefit  of  himself  and  family,  demands  to  be  allowed  to  enter  the 
land  because  he  is  the  first  applicant,  without  a  thought  of  recompensing 
that  man  for  his  labor.  It  is  the  duty  of  the  officer  who  is  charged  with 
the  administration  of  the  law,  in  considering  the  reason  and  spirit  of  the 
homestead  act  and  the  object  of  Congress  in  its  enactment,  to  give  its 
provisions  a  construction  in  favor  and  for  the  protection  of  the  settler, 
who  has  manifested  his  good  faith  by  his  acts,  and  seeks  to  enter  the  land. 

I  am  of  the  opinion  that  a  rule  which  prevents  a  person  from  appropria- 
ting to  his  own  use  the  home  of  an  actual  settler  upon  the  public  land, 
can  cause  him  no  hardship,  for  his  right  of  settlement  conferred  upon  him 
by  the  law  remains,  which  he  may  exercise  in  the  manner  the  homestead 
law  intended  it  should  be  exercised — that  is,  upon  unsettled,  unimproved, 
vacant  public  land. 

I  am  of  the  opinion  that  Mr.  Hughes  should  be  permitted  to  enter  said 
land,  in  preference  to  all  other  applicants  who  have  no  such  improve- 
ments thereon.  You  will  therefore  allow  Mr.  Hughes  to  make  the  entry 
upon  affidavit,  which  should  be  corroborated  by  that  of  two  witnesses,  that 
he  is  an  actual  settler  upon  the  land  as  alleged. 


HELFRICH  vs.    KING. 

Determination  of  Appeal, — Wliere  an  entry  is  held  for  cancellation  and  sixty  days  are 
allowed  for  appeal,  no  other  proceeding  can  properly  intervene  until  the  determination 
of  the  question  of  appeal,  either  by  waiver  or  by  failure  to  prosecute  to  a  final  decision 
above. 

Simultaneous  Applications — Private  Entry. — In  lands  subject  to  private  entry,  where 
two  or  more  persons  apply  to  purchase  at  private  sale  the  same  tract  at  the  same  time, 
the  tract  should  be  offered  to  the  highest  bidder. 

Ditto — Pre-emption. — Under  the  pre-emption  laws  the  prior  settler  takes  the  tract  in  dis- 
pute, except  where  settlement  is  considered  simultaneous,  when  an  equitable  division 
is  made  between  the  settlers.  • 
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Ditto — Homestead. — In  cases  of  simultaneous  applications  to  enter  under  the  homestead 
laws,  the  rule  is  as  follows : 

1.  Where  neither  party  has  improvements  on  the  land  it  should  be  sold  to  the  highest 
bidder. 

2.  Where  one  has  actual  settlement  and  improvements,  and  the  other  none,  it  should  be 
awarded  to  the  actual  settler. 

3.  Where  both  allege  settlement  and  improvements,  an  investigation  must  be  had  and 
the  land  be  awarded  to  him  who  shows  the  prior  actual  settlement  and  substantial  im- 
provements, so  as  to  be  notice  on  the  ground  to  any  competitor. 

Acting  Commissioner  Baxter  to  Reg.  and  Rec.^  Cimden,  Arkansas^  April  13,  1876. 

Your  letter  of  February  3d  has  been  received,  enclosing  the  appeal  of 
Philip  A.  Helfrich  from  your  decision  of  January  5,  1876,  in  allowing 
the  application  of  Lewis  H.  King  to  enter  the  S.  E.  ^  of  N.  E.  ^,  E. 
J^  of  S.  E.  ^,  and  S.  W.  J^  of  S.  E.  ^,  ^ction  10,  Township  3  south, 
Kange  19  West,  Homestead  No.  5618,  dated  5th  January,  1876. 

The  facts  are  as  follows :  The  tracts  in  question  were  embraced  in  the 
homestead  entry  of  George  F.  Towle,  No.  1049,  dated  September  4,  1868. 

The  entry  was  contested  by  said  Helfrich  on  the  ground  of  abandon- 
ment, and  the  trial  was  had  March  2,  1874,  at  your  office.  On  the  day 
of  trial,  March  2,  1874,  Mr.  Helfrich  made  application  to  enter  the  said 
tracts,  and  his  application  was  received  and  filed  by  you,  although  no  entry 
was  allowed. 

August  ist,  1874,  you  transmitted  the  proceedings  to  this  office  for 
decision. 

The  contest  was  dismissed  by  this  office  October  19,  1875,  ^^^  reason 
stated  being  that  the  period  within  which  a  contest  could  be  allowed  in 
the  premises  had  expired  under  the  law  prior  to  the  date  of  filing  the  affi- 
davit of  contest;  and  the  entry  was  held  for  cancellation,  on  the  ground 
that  seven  years  from  the  date  thereof  had  expired,  and  the  party  had 
failed  to  make  the  required  proofs.     Sixty  days  were  allowed  for  an  appeal. 

On  the  20th  September,  1875,  X^^  received  and  filed  a  second  appli- 
cation for  these  tracts  in  the  name  of  Lewis  H.  King.  On  the  31st  of 
October,  1875,  you  reported  to  this  office  a  list  of  expired  homestead  en- 
tries for  cancellation,  of  which-  Towle's  entry,  aforesaid,  was  one. 
Towle 's  entry  was  cancelled  December  8,  1875,  fifty  days  after  the 
dismissal  of  the  contest. 

On  December  i8,  1875,  sixty  days  after  said  entry  was  held  for 
cancellation,  you  addressed  letters  to  Helfrich  and  King,  of  one  of  which 
the  following  is  a  copy  : 

"  Land  Officjj,  Camden,  Arkansas, 

December  18,  187$. 
«*  Philip  A.  Helfrich,  Hot  Springs,  Ark. : 

"  Sir  :  Two  applications  for  the  S.  E.  %  of  N.  E.  %  and  E.  ^  of  S.  E.  3i^,  and  S.  W. 
!^  of  S.  E.  ^,  Section  10,  Township  3  south.  Range  19  west,  being  filed  with  the 
Register  at  the  time  said  land  was  rendered  subject  to  entry  by  the  cancellation  of  the 
prior  entry  of  George  F.  Towle,  you  are  hereby  notified  that  said  land  will  be  sold  to  the 
highest  bidder  for  cash  at  our  office  on  Wednesday,  the  5th  day  of  January,  1876,  at  or 
between  the  hours  of  10  a.  m.  and  3  p.  m.,  where  you  can  attend  and  have  an  oppor- 
tunity of  bidding  upon  said  land,  it  being  the  same  applied  for  by  you  in  your  homestead 
application.  "  N.  N.  Rawlings,  Register. 

«*  A.  A.  Tafts,  Receiver. ^^ 

The  parties  to  the  said  application  appeared  at  the  appointed  time  and 
bid  for  the  land.     Mr.  Helfrich  bid  I78,  and  King  bid  $79. 

Helfrich  refused  to  bid  again,  and  thereupon  you  declared  that  King 
was  entitled  to  the  land,  and  he  at  once  made  application  therefor  de 
novo  and  secured  the  same  as  the  first  legal  applicant,  according  to  your 
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decision  after  the  cancellation  of  Towle's  entry.     His  affidavit  on  file  in 
the  case  still  bears  date  September  20,  1875. 

After  the  sale  Mr.  Helfrich  formally  protested  against  the  disposition 
of  the  land  in  that  manner,  and  on  the  6th  of  January,  1876,  presented 
his  second  application  for  the  said  tracts,  which  you  refused  to  entertain. 

The  applications  of  Helfrich  and  King  having  been  made  prior  to  the 
time  that  said  land  was  subject  to  entry,  they  were  without  force — ^abso- 
lutely null — not  being  for  lands  liable  to  disposal;  and  your  proceedings 
thereunder  cannot  be  recognized  by  this  office. 

It  is  claimed  by  Mr.  Helfrich  that  King's  entry  should  be  set  aside,  be- 
cause he,  Helfrich,  has  improvements  upon  the  land,  and  has  made  settle- 
ment and  cultivation  thereon ;  2.  Because  he  was  advised  to  continue  upon 
the  land  and  contest  Towle's  entry;  and  3.  Because  he  was  misinformed 
in  the  premises  and  taken  by  surprise  in  this,  that  the  said  entry  was  can- 
celed prior  to  the  expiration  of  the  sixty  days  allowed  for  an  appeal. 

It  is  clearly  apparent,  from  the  foregoing  recital  of  facts,  that  both 
these  parties  were  misled  by  you,  and  proceeded  in  the  case  in  a  far 
different  manner  from  what  they  would  have  done  but  for  the  errors  com- 
mitted by  you.  This  office  also  has  been  led  into  error  by  the  lack  of 
attention  to  the  status  of  the  above  case,  both  on  your  part  and  of  the 
clerk  who  conducted  the  correspondence  here. 

The  entry  was  held  for  cancellation  October  19,  1875,  ^"^  sixty  daj'S 
were  allowed  for  appeal.  By  that  action  judgment  was  rendered,  and  no 
other  proceedings  could  properly  intervene  until  the  determination  of  the 
question  of  appeal  in  the  usual  manner,  either  by  waiver,  by  failure,  or  by 
prosecution  to  a  final  decision  above.  The  decision  was  a  supersedeas 
against  any  further  proceedings  by  you.  Furthermore,  your  jurisdiction 
was  exhausted  long  before  by  the  transmission  of  the  record  of  contest  to 
this  office  as  heretofore  recited,  on  August  ist,  1874. 

Yet  on  the  31st  of  October,  after  the  decision  as  aforesaid,  you  reported 
the  entry  for  cancellation  upon  the  same  cause  for  which  this  office  had 
declared  its  invalidity,  taking  no  notice  of  the  previous  action ;  and  this 
office,  thrown  off  its  guard  by  your  mistake,  anticipated  also  its  own  judg- 
ment, and  prematurely  cancelled  the  entry. 

These  proceedings,  inconsistent  as  they  thus  appear,  may  well  be  claimed 
to  have  prejudiced  the  opportunity  of  parties  seeking  to  acquire  lawful  title 
to  the  lands;  knowing,  from  the  facts  in  their  possession,  that  a  reversion 
must  follow  the  forfeiture  of  the  claim,  and  expecting  that  the  tract  would 
in  due  order  of  procedure  become  again  subject  to  disposal.  This  proper 
order  of  procedure  was  not  followed ;  and  hence  there  can  hardly  be  ad- 
duced from  the  facts  and  circumstances  proof  of  a  first  legal  application 
in  the  case  as  it  is  now  before  me.  Your  notice,  assuming  to  treat  the 
premature  application,  not  of  simultaneous  date  and  having  no  validity 
whatever,  as  pending  simultaneously  at  the  date  of  cancellation,  and  citing 
the  parties  before  you  on  a  certain  day  and  hour,  necessarily  resulted  in 
bringing  them  at  the  same  instant,  not  to  apply  for  the  land,. but  to  bid, 
under  your  recognition  of  applications  already  presented,  for  the  prefer- 
ence right  of  entry.  Hence  the  mere  fact  of  a  renewed  personal  applica- 
tion by  the  successful  bidder  made  in  compliance  with  your  order,  the 
other  party  still  protesting,  is  not  sufficient  to  govern  the  case,  and  ex- 
cludes that  other  on  the  ground  that  he  did  not  then  and  there  renew  his 
own  application  and  present  it  de  novo  after  the  award  against  him.  He 
has  followed  his  protest  by  appeal  to  this  office,  and  loses  nothing  by  fail- 
ing to  present  formally  what  had  already  been  refused  him. 
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I  am,  therefore,  compelled  to  adjudge  the  case  from  the  facts  as  they 
occurred — due  regard  being  had  to  the  conspiring  causes — and  to  find 
that  the  presence  of  the  parties  in  your  office,  although  in  obedience  to 
your  unauthorized  notice,  was  in  fact  a  simultaneous  appearance  for  the 
purpose  of  making  entry  of  the  same  tract  of  land,  and  neither  can  justly 
claim  legal  priority  in  point  of  application. 

The  legal  right  being  thus  equal,  the  equities  of  the  parties  must  furnish, 
in  accordance  with  well  settled  principles  of  jurisprudence,  the  grounds 
of  the  preference  right.  In  lands  subject  to  private  entry,  where  all  were 
free  to  apply,  this  equity  seems  to  have  been  regarded  with  a  proper  view 
to  increase. the  revenues  of  the  Government;  and  he  who  would  give 
most  for  the  land  was  preferred  in  its  purchase.  Hence  the  act  of  24th 
of  April,  1820,  Stats.  3,  p.  567,  Revised  Stats.,  section  2365 — provided 
that  *'  where  two  or  -more  persons  shall  apply  for  the  purchase,  at  private 
sale  of  the  same  tract,  at  the  same  time,  the  Register  shall  determine  the 
preference  by  forthwith  offering  the  tract  to  the  highest  bidder." 

This  provision  of  law  was  evidently*enacted  to  meet  a  question  liable  to 
arise  under  the  cash  purchase  system,  where,  the  first  legal  applicant  was 
permitted  to  purchase  lands  properly  in  market,  without  any  regard  to 
settlement  rights,  and  without  any  obligation  to  settle  upon  or  improve 
the  lands  so  purchased.  The  rule  may  be  considered-  as  in  some  sort  de^ 
signed  to  create  a  superior  equity  a?  the  foundation  of  a  legal  preference 
right ;  having  in  view  the  sale  of  the  land  for  the  purpose,  then  para- 
mount, of  increasing  the  public  revenues ;  consequently  he  who  by  his 
free  bid  would  most  further  that  object  was  recognized  as  having  the  right 
of  purchase. 

The  pre-en?ption  laws  were  passed  for  another  and  additional  purpose, 
to  wit :  to  secure  the  settlement  and  improvement  of  the  lands,  as  well  as 
their  disposal  for  the  legal  price.  Under  these  laws  priority  of  settlement 
followed  by  compliance  with  their  requirements  constitutes  the  equity 
which  confers  the  legal  priority  of  the  right  to  purchase.  In  rare  cases 
simultaneous  acts  of  settlement  have  occurred ;  and  in  such  cases,  the  legal 
right  and  equity  both  being  equal,  this  office  has  made  equitable  division ; 
allowing  each  to  hold  his  own  improvements  by  legal  subdivisions,  or 
where  both  settled  on  the  same  subdivision,  joint  entry  has  been  allowed, 
according  to  the  established  practice  in  cases  of  settlement  prior  to  survey. 

The  homestead  law  is  an  outgrowth  of  the  pre-eitiption  system,  with  en- 
larged privileges.  It  not  only  enables  the  actual  settler  to  enter,  but 
allows  entry  to  be  made  for  the  purpose  of  settlement  at  a  period  immedi- 
ately subsequent  to  entry;  and  in  place  of  cash  payment  substitutes,  as 
consideration  for  the  land,  a  prescribed  period  of  residence,  cultivation 
and  improvement.  The  question  of  revenue  becomes  merely  incidental 
and  prospective,  resulting  from  methods  of  ordinary  taxation,  increase  of 
production,  and  the  enhanced  value  of  the  land — thus  adding  to  the  re- 
sources of  the  country,  without  the  requirement  of  a  money  payment  from 
the  settler. 

Priority  in  such  cases  depends  upon  the  date  of  the  application  to  enter^ 
and  in  ordinary  cases  no  possible  question  of  right  can  arise;  although  it  is 
true  that  a  party  having  valuable  iftiprovements  may  be  anticipated  by  an 
application  on  the  part  of  a  person  having  no  such  improvements,  and  thus 
deprived  of  an  equity  to  which  his  better  merits  would  justly  entitle  him. 
This  featurie  of  the  law  Congress  has  been  repeatedly  asked  by  this  Office 
to  relieve,  by  the  incorporation  of  the  pre-emption  right  in  the  homestead 
system,  but  thus  far  no  action  has  been  had  to  effect  the  object  desired. 
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But  in  case  of  simultaneous  application,  where  the  legal  right  is  equal 
and  where  the  equities  must  therefore  necessarily  govern,  no  law  having 
been  passed  to  provide  a  rule  of  administration,  this  office  found  it  neces- 
sary at  an  early  period  to  establish  a  rule  based  upon  equitable  construc- 
tion, which  in  the  Annual  Report  for  1866,  is  thus  stated:  "In  regard 
to  certain  cases  of  contests  which  have  arisen  for  entries  under  the  home- 
stead laws,  it  has  been  ruled  that  where  two  persons  apply  at  the  same  time 
for  a  tract  on  which  neither  has-  settlement  and  improvements,  it  must  be 
awarded  to  the  highest  bidder,  that  is,  to  the  party  who  will  pay  the  high- 
est price  for  the  privilege  of  entering." 

"  If  two  parties  apply  at  the  same  time  for  a  tract  on  which  .one  of  them 
has  actual  settlement  and  improvements,  and  the  other  has  not,  it  must 
be  awarded  to  the  former;  because  it  is  not  the  policy  of  the  system  to 
allow  one  man  to  appropriate  to  himself  the  improvements  resulting  from 
the  labor  of  another." 

"If  a  tract  is  simultaneously  applied  for  by  two  persons,  each  having 
settlement  and  improvements  on  the  same,  an  investigation  is  ordered, 
and  if  it  is  found  that  one  has  precedence  by  reason  of  prior  actual  settle- 
ment and  substantial  improvements,  so  as  to  be  notice  on  the  ground  to 
any  competitor,  the  award  of  entry  will  be  made  accordingly;  but  if 
neither  has  such  substantial  interests,  the  tract  must  be  conceded  to  the 
highest  bidder."     (Report,  1866,  p.*i9.) 

This  rule,  it  will  be  observed,  recognizes  three  classes,  dej)endent  upon, 
the  relations  of  the  parties  to  the  land,  and  it  is  requisite  in  deciding  upon 
the  equities,  which  are  very  clearly  stated  in  the  rule,  to  determine  pri- 
marily to  which  class  the  particular  case  belongs,  and  the  administration 
follows  as  a  matter  of  course  from  the  premises. 

To  attempt  to  add  to  the  manifest  self-evident  reasons  for  the  rule,  as 
fair,  just,  and  reasonable  in  all  respects,  would  be  superfluous.  Simply  to 
state  it,  is  to  demonstrate  its  justice  and  efficiency  in  securing  the  absolute 
right  of  the  matter ;  and  no  one  can  question  its  propriety  as  an  equitable 
settlement  of  a  purely  equitable  question,  in  analogy  to  the  requirements 
of  the  laws  respecting  pre-emption  and  priva^te  sale,  where  no  statutory 
method  has  been  devised. 

In  applying  this  rule  to  the  present  case,  I  find  that  Helfrich  is  shown 
to  have  had  valuable  and  lasting  improvements  on  the  land,  while  King 
had  nothing  of  value  upon  it.  It  falls,  therefore,  in  the  second  class,  and 
should  have  been  so  awarded. 

I  have  further  to  remark,  that  the  dismissal  of  the  contest  for  the  reason 
stated  in  the  letter  from  this  office  of  19th  of  October  was  erroneous,  as 
has  just  been  decided  by  the  Secretary  of  the  Interior,  under  date  of  nth 
instant,  in  the  case  of  Weber  vs,  Gourley,  Lamed  District,  Kansas. 

Your  action  and  decision  are  therefore  reversed,  the  homestead  entry. 
No.  5618,  of  King,  is  held  for  cancellation,  and  the  superior  right  of 
Helfrich  to  enter  is  recognized. 


HELFRICH  vs.  KING. 

Secretary  CHANDLER  to  Commissioner  Williamson,  January  15,  1877. 

I  have  considered  the  case  of  Philip  A.  Helfrich  vs.  Lewis  A.  King,  on 
appeal  from  your  decision  of  April  13,  1876,  allowing  the  application  of 
Helfrich  to  enter  the  same,  and  holding  for  cancellation  the  homestead 
entry  of  King. 
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The  facts  in  the  case  are  fully  set  forth  in  your  letter,  and  your  decision, 
that  the  applications  should  be  considered  simultaneous,  is  approved,  and 
the  rule  governing  such  cases  is  correctly  stated.  In  view  of  all  the  facts, 
however,  and  in  view  of  the  action  on  the  part  of  the  local  officers,  by 
which  both  applicants  may  have  been  misled,  and  which  resulted  in  pro- 
ceedings more  or  less  irregular  on  their  part,  in  the  matter  of  said  applica- 
tions and  appeal,  I  am  of  the  opinion  that  Helfrich  should  be  called 
upon  to  satisfactorily  show  that  he  had  •  valuable  improvements  on  the 
tract  at  the  date  of  said  application,  Januai'y  5,  1876,  and  this  evidence 
should  be.  submitted  with  notice  to  King.  The  case  should  then  be 
finally  determined  upon  its  merits. 


JOHN  O'DEMPSEY  NIGHTINGALE. 

Examination. — A  party  who  neglects  to  examine  the  character  of  land  entered  by  him 
under  the  homestead  laws  must  suffer  the  consequences.  He  cannot  be  allowed  to 
make  another  entry. 

Commissioner  WILLIAMSON  to  Reg.  and  Hec,  Niobrara^  Nebraska^  Noifember  28,  1 877. 

It  appears  that  John  0*Dempsey  Nightingale  made  homestead  entry 
No.  3341,  and  timber  culture  entry  No.  232. 

Mr.  Nightingale  prays  that  his  entries  above  described  may  be  can- 
celed, and  that  he  may  be  allowed  to  make  new  entries,  with  credit  for 
the  fees  and  commissions  already  paid. 

The  party  alleges  that  the  land  embraced  in  his  entries  is  low  and 
marshy  and  unfit  for  cultivation,  being  subject  to  overflow. 

The  condition  of  the  land  at  the  time  Mr.  Nightingale  ejitered  it  was 
the  same  as  at  present ;  and  if  he  neglected  to  examine  the  character  of 
the  land  prior  to  entry,  he  must  suffer  the  consequences  of  such  neglect, 
and  abide  by  his  action.  There  is  no  law  which  would  justify  this  office 
in  complying  with  the  request  of  Mr.  Nightingale,  and  hence  his  request 
to  cancel  the  entries  aforesaid  and  be  allowed  to  make-others  in  their 
stead  is  denied. 


HAMILTON  J.  JOHNSTON. 

TotcUly  valueless, — Where  a  homestead  claimant's  land  has  become  totally  valueless  for 
farming  purposes  by  reason  of  the  overflow  or  back  water  of  a  river,  he  will  be 
allowed  to  make  another  homestead  entry,  with  credit  for  fees  and  commissions. 

Compliance  with  law. — In  the  event  of  a  new  homestead  entry,  he  will  be  rcquu-ed  to 
show  compliance  with  the  law  as  though  he  had  made  no  previous  entry. 

Acting  Cdmmissioner  Baxter  to  F.  C.  Deimling,  Virginia  City,  Montana^  yufy  11, 1877. 

Mr.  Johnston  in  his  application  alleges  that  the  land  embraced  in  his 
entry  has  become  totally  useless  for  agricultural  or  grazing  purposes,  for 
the  reason  that  since  the  entry  aforesaid  the  land  has  become  submerged 
or  covered  by  water  and  converted  into  a  swamp  by  the  overflow  or  back 
water  of  the  Madison  River,  caused  by  the  deposit  of  "tailings**  from 
the  placer  mines  on  Washington  Bar  of  Meadow  Creek,  which  creek 
emptied  into  Madison  River  immediately  below  said  tract  of  land,  the 
deposit  as  aforesaid  filling  the  channel,  forming  a  dam,  thus  backing  the 
waters  of  the  river  to  and  over  the  land  embraced  in  his  entry.- 

The  allegations  of  Johnston  are  corroborated  by  two  witnesses. 

In  view  of  all  the  circumstances  in  this  case,  Mr.  Johnston  will  be 
allowed  to  elect  whether  he  will  retain  that  portion  of  his  entry  covering 
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the  even  section,  to  wit:  W.  ^,  N.  W.  i^,  Sec.  2,  or  have  the  whole  of 
said  entry  cancelled  and  make  a  new  homestead  entry,  with  credit  for 
fees  and  commissions  already  paid. 

Sixty  days  from  the  receipt  hereof  will  be  allowed  Mr.  Johnston,  with- 
in which  to  signify  his  wishes  in  the  premises. 

In  the  event  of  his  making  a  new  homestead  entry,  he  will  be  required 
to  show  the  same  compliance  with  .the  law  as  though  he  had  not  made  a 
previous  entry. 

This  office  has  no  authority  to  allow  the  residence  on  one  homestead 
entry  to  be  applied  to  another. 


E.  C.  MASON. 

Two  Districts. — A  homestead  lying  m  two  land  districts  can  be  entered — an  entry  at 
each  land  office  being  allowed  for  the  part  in  each  district. 

Commissoner^ViKDKiT  to  Reg.  and  Rec,  SusanvtUe^  CaL,  Sept.  29,  1874: 

E.  C.  Mason  claims  160  acres  of  land  under  the  Homestead  law,  the 
same  being  divided  by  the  boundary  of  land  districts,  as  well  as  by  state 
lines,  being  partly  in  your  district  and  partly  in  the  Linkville  district, 
Oregon. 

I  am  of  opinion  that  the  right  to  enter  the  entire  tract,  even  though 
divided  in  the  manner  referred  to,  is  in  accordance  with  law,  and  he 
should  not  be  deprived  of  this  right  simply  for  the  reason  that  in  the 
detail  of  entering  the  land  in  accordance  to  preserve  regularity  in  the 
records,  an  entry  is  required  at  each  land  office. 

You  may  therefore  permit  Mr.  Mason  to  enter  under  the  Homestead 
law,  that  part  of  his  claim  embraced  in  your  district.  He  has  already 
entered  that  part  of  his  claim  in  Oregon. 

In  the  matter  of  proof  of  residence  and  cultivation,  it  will  be  competent 
for  you  to  receive  and  consider  what  may  have  been  done  upon  that  por- 
tion of  his  homestead  not  included  in  your  district. 


BENJAMIN  PROSSER. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.t  fVicAita,  ITansas,  March  23,  1877. 

A  party  who  acquiesced  in  the  ruling  of  the  local  land-officers,  restrict- 
ing his  entry  to  120  acres  of  the  160  acres  filed  for  by  him,  and  who  ac- 
cepted a  patent  for  that  quantity,  is  precluded  by  his  own  action  from 
making  an  entry  of  the  balance  of  his  claim. 


JOHN  S.  BROWN. 

Additional  Entry. — A  homesteader  who  has  entered  80  acres  of  double  minimum  land 
cannot,  after  the  land  is  reduced  in  valuation  to  ^1.25  per  acre,  make  an  additional 
entry  of  80  acres  more. 

Commissioner  BuRDETT  to  John  S.  Brown,  Blair,  Nehraska,  May  ^2,  1875. 

A  party  who  has  made  a  homestead  entry  of  80  acres  within  the  original 
35  mile  limits  of  the  U.  P.  R.  R.,  which  limit  was  subsequently  reduced 
to  20  miles,  cannot  be  allowed  to  ntake  a  second  entry  of  so  much  land 
as  added  to  the  area  of  his  original  entry  (which  by  said  correction  of 
limits  became  minimum  land)  will  make  160  acres;  for  the  reason  that  at 
the  date  of  his  original  entry  he  elected  to  enter  80  acres  in  the  particular 
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locality,  instead  of  i6o  acres  outside  of  the  then  existing  railroad  limits. 
Official  regulations  permit  but  one  homestead  entry,  except  in  cases  oi 
illegality  and  of  honorably  discharged  Union  soldiers,  sailors,  and  officers 
of  the  war  of  the  rebellion. 


UNSURVEYED  LAND. 

Homestead  settlers  on  unsurveyed  land  are  not  obliged  to  file  or  make  entry  until  all  the 
tracts  embraced  in  their  claim  are  surveyed,  and  plats  thereof  returned  to  the  local  office. 

Commissioner  Williamson  to  Keg,  and  Rec,<,  Los  Angeles ^  California^  Feb.  9,  1 881. 

It  is  the  established  practice  of  this  office,  that  a  pre-emption  settler  on 
unsurveyed  land  is  not  bound  to  file  his  declaratory  statement  until  after 
an  approved  survey  has  been  made,  which  shall  enable  him  to  describe  the 
tract  claimed  by  proper  legal  sub-divisions.  Where  part  only  of  his  claim 
has  been  surveyed,  he  is  not  bound  to  file  until  after  the  entire  tract 
claimed  has  been  surveyed,  and  plat  thereof  returned  to  the  local  office. 

This  rule  now  applies  to  homestead  settlers  on  unsurveyed  lands,  under 
the  third  section  of  the  act  of  May  14,  1880.  You  will  therefore  advise 
this  class  of  settlers  that  they  are  not  bound  to  file  until  after  the  entire 
tract  claimed  has  been  surveyed  and  a  plat  thereof  returned  to  your  office, 
and  that  in  cases  where  part  only  of  their  claims  are  surveyed  and  they 
desire  to  make  immediate  entry  thereof,  their  election  to  take  a  less  num- 
ber of  acres  than  the  law  allows  them  will  be  considered  a  waiver  of  their 
right  to  take  the  greater  quantity. 


INSTRUCTIONS. 


Subject  to  Pre-emption. — A  homestead  entry.may  be  allowed  of  a  tract  subject  to  a  pre- 

emptor's  right  to  prove  up  and  pay  for  the  land. 
Commutation. — ^A  pre-emptor  having  filed,  may  commute  to  a  homestead,  and  this  right 

will  relate  back  to  his  pre-emption  as  against  other  claimants. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec^  Fair  Play^  Colorado^  Dec.  5,  1876. 

In  case  a  homestead  application  should  be  made  to  appropriate  land 
filed  upon  by  a  pre-emptor,  entry  may  be  allowed  subject  to  the  right  of 
the  pre-emptor  to  prove  up  and  pay  for  the  land.  The  applicant  in  such 
cases  should  be  so  informed ;  and  should  he  then  elect  to  make  entry  in 
this  manner,  the  Register  in  filling  out  the  certificate  attached  to  the  ap- 
plication should  state  that  the  entry  is  allowed  subject  to  such  pre-emption 
right.  A  qualified  pre-emptor  who  has  filed  in  the  regular  way  under  the 
pre-emptioiiT  statutes,  may  commute  his  filing  to  a  homestead  entry,  and 
his  right  would  date  back  to  the  date  of  his  settlement  as  against  other 
claimants ;  but  settlement  by  a  party  who  has  not  proceeded  under  the 
pre-emption  statutes  in  the  manner  stated,  would  give  him  no  preference 
right  to  appropriate  and  obtain  title  to  land  under  the  homestead  statutes. 


HENRY  LA  FRENCH. 

Timber  Culture  Entry. — A  party  cannot  enter  under  the  homestead  law  a  part  of  the 
land  embraced  in  his  timber  culture  entry.  He  may  relinquish  his  timber  culture 
entry,  in  whole  or  in  part ;  and  upon  cancellation  thereof  he  may,  if  he  is  the  first  legal 
applicant,  enter  any  part  of  the  land  as  a  homestead. 

Acting  Commissioner  Baxter  to  Reg.  and  Rec,  Lincoln^  Neb.,  July  18,  1877. 

Henry  La  French  requests  this  office  to  allow  him  to  enter  as  a  home- 
2S 
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stead  one-half  of  the  tract  embraced  in  his  timber  culture  entry  No.  492. 
The  Hon.  Secretary  of  the  Interior,  under  date  of  June  26, 1877,  decided 
that  the  action  of  this  office  in  allowing  such  entries  was  erroneous. 

His  application  is  rejected  in  conformity  to  the  Secretary's  decision. 

If  he  desires  to  relinquish  his  entry  in  whole  or  in  part,  the  same  will 
be  canceled,  and  upon  receipt  of  the  notice  of  cancellation  at  your  office 
the  tract  will  be  subject  to  entry  by  the  first  legal  applicant,  the  party 
relinquishing  having  no  preference  right  it\,  the  matter. 


ANDREW  BARD. 

School  Section. — "Where  a  party  settled  on  land  in  the  1 6th  or  36th  section  long  prior  to 
the  survey  therof,  but  has  exhausted  his  pre-emption  privilege,  he  cannot,  by  a  home- 
stead enny,  prevent  the  tract  from  passing  under  the  school  grant. 

Secretary  CHANDLER  to  Commissioner  BURDETT,  April  29,  1876^ 

It  appears  that  Mr.  Bard  settled  on  the  school  section  in  1865,  nine 
years  prior  to  survey,  and  has  valuable  improvements  on  the  same.  The 
14th  section  of  the  act  approved  February  28,  1861,  providing  for  a  tem- 
porary government  of  the  Territory  of  Colorado,  is  as  follows  :  **That 
when  the  land  in  the  said  territory  shall  be  surveyed  under  the  direction 
of  the  government  of  the  United  States,  preparatory  to  bringing  the  same 
into  market,  sections  numbered  sixteen  and  thirty-six  in  each  township 
in  said  territory  shall  be  and  the  same  are  hereby  reserved  for  the  purpose 
of  being  applied  to  schools  in  the  states  hereafter  to  be  erected  out  of  the 


same." 


The  reservation  thus  made  is  unqualified  by  any  provision  of  the  act  of 
which  it  is  a  portion,  and  a  subsequent  homestead  entry  was  illegal,  unless 
made  in  accordance  with  the  provisions  of  some  act  extending  relief  to 
such  claimant.  The  act  of  February  26,  1859,  provides,  **That  where 
settlements,  with  a  view  to  pre-emption,  have  been  made  before  the  sur- 
vey of  the  land  in  the  field  which  shall  be  found  to  have  been  made  on 
sections  sixteen  or  thirty-six,  said  sections  shall  be  subject  to  the  pre-emp- 
tion claim  of  such  settler  ;  and  if  they,  or  either  of  them,  shall  have  been 
or  shall  be  reserved  or  pledged  for  the  use  of  schools  or  colleges  in  the 
state  or  territory  in  which  the  lands  lie,  other  lands  of  like  quantity  are 
hereby  appropriated  in  lieu  of  such  as  may  be  patented  by  pre-emptors,** 
etc.,  etc. 

Under  the  provision  of  this  act,  had  Mr.  Bard  been  a  qualified  pre- 
emptor  at  the  date  of  settlement  and  survey,  his  claim  would  have  been 
the  better  one.  He,  however,  exhausted  his  right  undct  thepre-emption 
law  before  he  settled  on  the  land  in  question,  and  cannot  claim  the  bene- 
fit of  the  act  above  quoted. 

Your  decision  is  affirmed. 


ANDREAS  FRANK. 

Under  Twenty-one, — As  the  entryman  m  tliis  case  was  under  twenty-one  years  of  age 
at  date  of  entry,  the  entry  was  illegiU,  and  should  be  cancelled.  It  should  not  be 
submitted  to  the  Board. 

Acting  Commiisionir  Armstrong  to  Reg.  and  Rec,  Yankton,  Dakota ,  Oct,  10,  1879. 

Relative  to  the  case  of  Andreas  Frank,  who,  through  some  ignorance 
of  the  law,  made  homestead  entry  No.  907  before  he  became  twenty-one 
years  of  age,  I  am  of  opinion  that  the  «ntry,  being  illegal  in  its  inception, 
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is  not  one  coming  within  the  class  where  substantial  compliance  with  the 
law  has  been  shown,  as  the  entry  was  made  without  the  sanction  of  law, 
and,  therefore,  is  not  one  which  the  Board  can  favorably  consider.  (See 
decision  of  the  Board  of  Nov.  i,  1877,  rejecting  the  case  of  Milton  S. 
Woodford,  H.  E.  No.  1922,  Topeka,  Kansas  series.) 

The  entry  of  Mr.  Frank  should  have  been  cancelled  for  illegality. 

You  will  note  the  cancellation  upon  your  records,  and  advise  the  party 
that  he  will  be  allowed  sixty  days  from  date  of  the  service  of  notice  of  this 
decision,  within  which  to  Ale  his  application  for  a  new  homestead  entry, 
for  the  same  tract,  without^he  payment  of  fee  or  commission,  and  in  the 
meantime  you  will  be  careful  to  allow  no  other  entry  or  filing  u^on  the 
land. 

The  new  entry  being  made,  the  party  will  be  entitled  to  count  the  time 
of  his  residence  on  the  land  since  June  25,  1878,  the  date  of  his  former 
application  to  make  a  new  entry,  reported  by  your  letter  of  June  26, 
1878,  as  a  part  of  the  five  years'  residence  required  by  law  prior  to  the 
issue  of  final  certificate. 


MILITARY  RESERVATION, 

Where  a  homestead  entry  of  public  lands  has  been  made  by  a  settler,the  land  so  entered 
cannot,  whilst  such  entry  stands,  be  set  apart  by  the  President  for  a  military  reserva- 
tion, even  prior  to  the  completion  of  full  title  in  the  settler.  But  lands  covered  by  a 
pre-emption  filing  may  be  so  set  apart  any  time  prior  to  proof  and  payment, 

Attomiy- Central  MacVeagh  to  Secretary  of  War  Robert  Lincoln,  July  15,  188 1. 

You  desire  my  opinion  upon  this  question  :  *'  Where  public  lands  have 
been  surveyed  and  pre-emption  filings  or  homestead  entries  have  been 
made  in  accordance  with  law,  may  the  executive,  prior  to  the  completion 
of  fiill  title  in  the  settler,  set  apart  and  declare  a  military  reservation  em- 
bracing the  lands  of  said  settler  ?' '  I  have  now  the  honor  to  state  to  you 
my  views  thereon:  That  the  President  has  power  to  reserve  from  sale 
and  to  set  apart  for  public  uses  such  portions  of  the  public  domain  as  are 
required  by  the  exigencies  of  the  public  service  to  be  appropriated  to 
those  uses,  is  too  well  established  to  admit  of  doubt.  In  the  case  of 
Grisar  vs,  McDowell  (6  Wall.  381)  the  Supreme  Court  remarks:  '*  From 
an  early  period  in  the  history  of  the  Government,  it  has  been  the  prac- 
tice of  the  President  to  order,  from  time  to  time,  as  the  exigencies  of  the 
public  service  required,  parcels  of  land  belonging  to  the  United  States  to 
be  reserved  from  sale  and  set  apart  for  public  uses.  The  authority  of  the 
President  in  this  respect  is  recognized  in  numerous  acts  of  Congress.'' 
The  question  submitted,  indeed,  assumes  the  existence  of  the  power,  and 
suggests  that  there  is  doubt  only  as  to  whether  it  can  be  exercised  with 
reject  to  lands  which  at  the  time  are  included  in  a  pre-emption  filing  or 
homestead  entry,  and  to  which  steps  have  thus  already  been  taken  by  an 
individual  to  acquire  title  lihder  the  general  land  laws. 

The  power  of  the  President  above  adverted  to  extends  to  lands  which 
belong  to  the  public  domain  of  the  United  States,  and  are  subject  to  sale 
or  other  disposal  imdor  the  general  land  laws.*  It  is  capable  of  being 
exercised  with  respect  to  such  lands  so  long  as  they  remain  unappropri- 
ated and  unreserved  irom  the  public  domain,  but  no  longer.  When  an 
tiUry  thereof  is  made  under  those  laws  (whether  pre-emption,  homestead, 
or  other),  the  particular  land  entered  thus  becomes  segregated  from  the 
mass  of  public  lands,  and  takes  the  character  of  private  property*     ^'In 
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no  just  sense/*  observe  the  Supreme  Court  in  Witherspoon  vs.  Duncan 
(4  Wall.  218),  **can  lands  be  said  to  be  public  lands  after  they  have  been 
entered  at  the  land-office  and  a  certificate  of  entry  obtained.  If  public 
lands  before  the  entry,  after  it  they  are  private  property.'* 

In  regard  to  a  case  of  a  homestead  settlement,  the  claim  of  the  settler  is 
initiated  by  an  entry  of  the  land.  This  is  effected  by  making  an  applica- 
tion at  the  proper  land-office,  filing  the  affidavit  and  paying  the  amount 
required  by  section  2290  Revised  Statutes;  and  also  paying  the  commis- 
sions as  required  by  section  2238  Revised  Statutes.  It  is  true,  a  certifi- 
cate of  entry  is  not  then  given — the  certificate  being,  under  section  2291 
Revised  Statutes,  withheld  "until  the  expiration  of  five  years  from  the 
date  of  such  entry,'*  at  the  end  of  which  period,  or  within  two  years 
thereafter,  upon  proof  of  settlement  and  cultivation  during  that  period, 
and  payment  of  the  commissions  remaining  to  be  paid,  it  is  issued.  But 
upon  the  entry  the  right  in  favor  of  the  settler  would  seem  to  attach  to 
the  land,  which  is  liable  to  be  defeated  only  by  failure  on  his  part  to 
comply  with  the  requirements  of  the  homestead  law  in  regard  to  settle- 
ment and  cultivation.  This  right  amounts  to  an  equitable  interest  in  the 
land,  subject  to  the  future  performance  by  the  settler  of  certain  conditions 
(in  the  event  of  which  he  becomes  invested  with  full  and  complete  owner- 
ship) ;  and  until  forfeited  by  failure  to  perform  the  conditions  it  must,  I 
think,  prevail  not  only  against  individuals,  but  against  the  Government. 
That,  in  contemplation  of  the  homestead  law,  the  settler  acquires  by  his 
entry  an  immediate  interest  in  the  land,  which  (for  the  time  being,  at 
least),  thereby  becomes  severed  from  the  public  domain,  appears  from 
the  language  of  section  2297  Revised  Statutes,  wherein  it  is  provided  that, 
in  certain  contingencies,  "  the  land  so  entered  shall  revert  to  the  Govern- 
ment.** 

The  result  to  which  this  leads  is,  that  where  public  land  subject  to 
homestead  settlement  has  been  duly  entered  under  the  homestead  law,  it 
thenceforth  ceases  to  be  at  the  disposal  of  the  Government,  so  long  as  the 
claim  or  entry  of  the  settler  subsists. 

The  case  of  a  settlement  on  public  land,  with  a  view  to  acquire  a  right 
of  pre-emption — where  a  declaratory  statement  has  been  filed  and  other 
preliminary  steps  taken  by  the  settler,  but  by  whom  payment  for  and 
entry  of  the  land  have  not  yet  been  made — ^which  remains  to  be  con- 
sidered, is  relieved  of  much  of  its  difficulty  by  the  doctrine  laid  down  by 
the  Supreme  Court  in  Frisbie  vs.  Whitney  (19  Wall.  187),  and  in  the 
Yosemite  Valley  case  (15  Wall.  77),  respecting  the  right  of  the  settler  in 
such  case  as  against  the  Government.  It  was  there  held  that  under  the 
pre-emption  laws  mere  occupation  and  improvement  of  any  portion  of  the 
public  lands  of  the  United  States,  with  a  view  to  pre-emption,  do  not 
confer  upon  the  settler  any  right  in  the  land  occupied,  as  against  the 
United  States^  or  impair  in  any  respect  the  power  of  Congress  to  dispose 
of  the  land  in  any  way  it  may  deem  proper :  that  the  power  of  regulation 
and  disposition  conferred  upon  Congress  by  fhe  Constitution,  only  ceases 
when  all  the  preliminary  acts  prescribed  by  those  laws  for  the  acquisition 
of  the  title,  including  the  payment  of  the  price  of  the  land,  have  been 
performed  by  the  settler ;  that  until  such  payment  and  entry  the  acts  of 
Congress  give  to  the  settler  only  a  privilege  of  pre-emption  in  case  the 
lands  are  offered  for  sale  in  the  usual  manner — that  is,  the  privilege  to 
purchase  them  in  that  event  in  preference  td  others;  and  that  the  legisla- 
tion thus  adopted  for  the  benefit  of  settlers  was  not  intended  to  deprive 
Congress  of  the  power  to  make  any  other  disposition  of  the  lands  before 
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they  are  offered  for  sale,  or  to  appropriate  them  to  any  public  use.  "  It 
seems  to  us  little  less  than  absurd/'  remarked  the  Court  in  the  case  last 
cited,  "  to  say  that  a  settler  or  any  other  person  by  acquiring  a  right  to 
be  preferred  m  the  purchase  of  property,  provided  a  sale  is  made  by  the 
owner  thereby  acquires  a  right  to  compel  the  owner  to  sell,  or  such  an 
interest  in  the  property  as  to  deprive  the  owner  of  the  power  to  control 
its  disposition." 

Thus  it  is  no  longer  an  open  question  that  public  land  covered  by  a 
pre-emption  filing,  but  as  to  which  there  has  been  no  payment  and  entry 
by  the  settler,  may  be  appropriated  by  Congress  to  public  purposes,  or 
otherwise  disposed  of,  without  thereby  involving  a  collision  with  or  inva- 
sion of  any  right  or  interest  of  the  settler  in  and  to  the  lands. 

The  inquiry  now  is,  can  the  President,  in  such  case,  under  his  power  to 
reserve  and  set  apart  lands  of  the  United  States  for  public  uses,  make  a 
similar  disposition  of  the  land' for  such  uses. 

It  should  be  borne  in  mind  that  the  power  of  the  President  here  re- 
ferred to  is  recognized  by  Congress  (Grisar  vs.  McDowell  supra).  Such 
recognition  is  equivalent  to  a  grant.  Hence  in  reserving  and  setting 
apart  a  particular  piece  of  land  for  a  special  public  use,  the  President 
must  be  regarded  as  acting  by  authority  of  Congress ;  and  unless  this  au- 
thority is  so  restricted  as  not  to  extend  to  land  covered  by  a  pre-  emption 
filipg  (and  I  am  not  aware  of  any  restriction  of  that  sort),  I  do  not  see 
why  such  land  may  not  be  as  effectually  reserved  and  set  apart  by  the 
President  thereunder,  as  by  the  direct  action  of  Congress.  Land  so 
covered,  where  payment  and  entry  have  not  been  made,  is  subject  to  ap- 
propriation or  disposal  by  Congress,  simply  because,  although  occupied 
with  a  view  to  pre-emption,  the  settler  has  not  by  virtue  of  his  occupancy 
acquired  any  interest  whatever  therein  as  against  the  government,  and  it 
still  remains  a  part  of  the  public  domain,  over  the  disposition  of  which 
Congress  has  full  control.  Upon  the  same  ground  (namely,  the  absence 
of  any  right  in  the  settler  to  the  land  as  against  the  Government,  and  the 
fact  that  it  continues  in  the  absolute  ownership  of  the  latter)  such  land 
would  seem  to  be  subject  to  reservation  for  public  uses  by  the  President 
when  acting  by  authority  of  Congress. 

I  am  therefore  of  opinion  that  where  a  homestead  entry  of  public  lands 
has  been  rnade  by  a  settler,  the  land  so  entered  cannot  whilst  such  entry 
stands  be  set  apart  by  the  President  for  a  military  reservation,  even  "  prior 
to  the  completion  of  foil  title  in  the  settler ;  but  that  where  a  pre-emption 
filing  has  been  made  of  public  lands,  the  land  covered  thereby  may  be  set 
apart  by  the  President  for  such  reservation  at  any  time  previous  to  pay- 
ment and  entry  by  the  settler  under  the  pre-emption  law. 


MILITARY  ENCAMPMENT. 

Where  lands  have  been  surveyed,  and  there  is  no  withdrawal  for  military  purposes,  the 
temporary  occupation  of  the  land  as  a  military  encampment  does  not  subject  the  same 
to  the  exclusive  control  of  the  Secretary  of  War.  It  is  still  subject  to  occupation  as 
public  lands. 

Acting  Secretary  Bell/^?  Commissioner  McFAKhA'SD,  June  6,  i88i. 

From  the  statement  of  the  War  Department  and  your  reports,  it  ap- 
pears that  there  was  never  any  formal  establishment  of  the  post  nor  order 
of  reservation  of  the  lands  lately  occupied  as  a  military  encampment 
known  as  Camp  Stambaugh,  in  township  29  N.,  range  99  W.,  Wyoming; 
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but  that  the  occupation  by  troops  has  been  maintained  for  temporary  par* 
poses. 

The  public  surveys  have  been  extended  over  the  lands,  and  no  with- 
drawal has  been  requested  of  or  made  by  this  department. 

Under  these  circumstances,  I  do  not  consider  the  lands  ever  to  have 
been  regularly  and  properly  subjected  to  the  exclusive  control  of  the  War 
Department  as  an  established  military  site ;  and  such  also  appears  to  be 
the  opinion  of  the  Secretary  of  War,  as  expressed  in  his  letter  of  the  3d 
ultimo,  advising  me  of  the  abandonment  of  the  military  use. 

You  are  therefore  instructed  to  regard  them  as  public  lands  subject  to 
disp>osal,  as  though  never  made  subject  to  such  occupation. 


EMIL  E.  ZITZMAN. 

Taxation. — The  qnestion  whether  any  tax  can  be  levied  on  homesteads  before  patents 
issue,  does  not  come  within  the  jumdiction  of  the  General  Land  Office. 

Commissioner  BuRDETT  to  E.  E.  ZiTZMAN,  Grays  Summit^  Mo,,  October  5,  1875. 

I  am  in  receipt  of  your  letter  inquiring,  "  Is  there  any  tax  to  be  paid 
on  homestead  land  prior  to  the  issuing  of  a  patent  therefor."  In  reply, 
I  have  to  state  that  the  question  does  not  come  within  the  jurisdiction 
of  this  office,  as  the  matter  of  taxation  by  the  local  authorities  is  con- 
trolled by  local  laws.  In  this  connection  you  are  referred  to  the  follow- 
ing copy  of  the  decision  of  the  Supreme  Court  of  the  United  States  in  a 
recent  case,  in  which  the  doctrine  held  on  the  general  subject  is  stated  : 

"  While  we  recognize  the  doctrine  heretofore  laid  down  by  this  'court, 
that  lands  sold  by  the  United  States  may  be  taxed  before  they  have  parted 
with  the  legal  title  by  issuing  a  patent,  it  is  to  be  understood  as  applicable 
to  cases  where  the  right  to  the  patent  is  complete,  and  the  equitable  title 
is  fully  vested  in  the  party,  without  anything  more  to  be  paid  or  any  act  to 
be  done  going  to  the  foundation  of  the  right.*' 


COMMISSIONER'S  LETTER  TO  JOSHUA  H.  MERRITT,  CAMP- 

BELLTON,  FLA.,  DECEMBER  3,  1878. 

Land  embraced  in  a  honiestead  entry  is  not  subject  to  taxation  until 
patent  is  issued  to  the  settler. 


WILLIAM  C.  MEANS. 

Taxation. — The  right  to  tax  lands  of  the  United  States  entered  under  the  homestead 
laws  does  not  accrue  to  the  state  until  the  expiration  of  the  period  of  residence 
and  cultivation,  and  until  the  final  proof  required  by  law  shall  have  been  made  and 
approved,  and  the  Bnal  homestead  certificate  issued. 

Commissioner  BuRDETT  to  Secretary  CHANDLER,  December  23,  1875. 

Mr.  Means  states  that  the  auditor  of  the  State  of  Ohio  has  instructed 
him  **  to  charge  taxes  on  such  [homestead J  entries  from  the  time  the  en- 
try is  made  by  application.*'  Mr.  Means  is  of  the  opinion  that  they  (said 
entries)  should  not  be  taxable  until  such  time  as  the  purchaser  or  person 
making  the  entry  was  entitled  to  his  patent. 

I  have  the  honor  to  report  that  the  general  question  of  the  right  of 
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States  to  levy  taxes  on  lands  the  legal  title  to  which  remains  in  the 
United  Stat^,  but  which  are  claimed  under  some  of  the  forms  of  entry 
or  sale  recognized  by  law,  has  frequently  been  considered  by  the  Supreme 
Court  of  the  United  States.  I  am  not  aware  that  the  question  now  raised, 
/.  e,y  the  liability  of  public  lands  entered  under  the  homestead  laws,  has 
ever  been  considered  by  a  tribunal  competent  to  determine  it. 

Among  the  more  recent  decisions  on  the  general  question  may  be  noted 
the  cases  of  Witherspoon  vs,  Duncan,  4th  Wallace  210;  and  Railroad 
Company  vs,  Prescott,  16  Wallace*6o8.  In  the  first  of  these  cases  the 
question  was  the  right  to  tax  ** donation  entries,**  and  the  conclusion 
reached  was  that  such  right  might  be  exercised  as  well  as  to  that  class  as 
to  '*cash  entries.'*  There  are  some  generalizations  found  in  the  body  of 
the  opinion  of  the  court  which  might  seem  to  warrant  the  conclusion  that 
it  was  the  view  of  the  court  that  any  form  of  entry  was  such  a  segregation 
of  the  entered  tract  from  the  body  of  the  public  lands  as  to  render  it  pri- 
vate property,  and  hence  liable  to  taxation.  It  will  be  found,  however, 
on  an  examination  of  the  whole  case,  and  this  is  true  of  all  the  reported 
cases  bearing  on  the  question,  that  the  entry  under  examination  was  of 
that  class  which  upon  its  allowance  by  the  local  officers  left  nothing  further 
to  be  done  or  paid  by  the  purchaser  or  donee,  the  equitable  title  being 
thereupon  complete  in  such  purchaser;  the  only  further  duty  necessary  to 
the  vesting  of  a  complete  legal  title  being  the  performance  by  the  proper 
agent  of  the  United  States  of  the  purely  ministerial  duty  of  issuing  the 
patent  promised  by  the  law.  In  the  case  of  Eailroad  Company  vs,  Pres- 
cott, referred  to. above,  the  whole  subject  as  it  now  stands  settled  is  epit- 
omized in  the  following  paragraph  quoted  from  the  opinion:  "  While  we 
recognize  the  doctrine  heretofore  laid  down  by  this  court  that  lands  sold 
by  the  United  States  may  be  taxed  before  they  have  parted  with  the  legal 
title  by  issuing  a  patent,  it  is  to  be  understood  as  applicable  to  cases  where 
the  right  to  the  patent  is  complete,  and  the  equitable  title  is  fully  vested 
in  the  party  without  anything  more  to  be  paid,  or  any  act  to  be  done, 
going  to  the  foundation  of  the  right.** 

The  homestead  law  is  peculiar  in  its  provisions,  differing  widely  from 
all  previous  legislation  on  the  subject  of  disposal  of  the  public  lands,  in 
the  exactions  it  makes  upon  the  beneficiaries  claiming  under  it,  and  in 
the  nature  of  the  obligations  assumed  by  the  United  States  towards  appli- 
cants for  title  by  virtue  of  claimed  compliance  with  its  terms.  Under  it 
the  claimant  can  make  no  demand  for  the  issuance  to  him  of  evidence  of 
title,  until  the  statutory  period  of  residence  and  cultivation  shall  have 
expired  ;  even  his  equities  are  contingent  from  the  inception  of  his  claim 
till  the  examination  and  approval  of  his'final  proofs  at  the  General  Land 
Office,  upon  the  performance  of  conditions  subsequent.  Of  the  due  per- 
formance of  these  conditions  he  agrees  that  the  United  States  shall  be  the 
judge,  and  the  law  which  makes  his  claim  subject  to  forfeiture  upon  con- 
test for  abandonment  or  change  of  residence  at  any  time  before  the  expi- 
ration of  the  five  years  of  residence*  and  cultivation,  is  a  part  of  his  con- 
tract with  the  government.  It  must  therefore  be  perceived  that,  until  the 
expiration  of  the  full  period  during  which  residence  and  cultivation  is 
required,  there  is  something  more  **  to  be  done  going  to  the  foundation  of 
the  right  ;*'  there  is  something  more  to  be  paid — the  final  fees  and  com- 
missions required  by  law.  These  conditions  the  court  is  particular  to  note 
as  sufficient  to  except  tracts  falling  within  them,  from  the  generally  recog- 
nized doctrine  that  lands  entered  under  authority  of  law  are  subject  to 
taxation. 
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Section  2296  of  the  Revised  Statutes  of  the  United  States,  Title  32, 
Chapter 5,  Homesteads,  is  in  the  following  words:  ^ 

**  No  lands  acquired  under  the  provisions  of  this  chapter  shall  in  any 
event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor.** 

The  provisions  of  this  section,  though  naturally  understood  as  intended 
mainly  to  assure  to  the  homestead  settler  the  uninterrupted  possession  of 
his  selected  tract  during  the  period  of  his  performance  of  the  conditions 
imposed  upon  him,  are  nevertheless  beyond  that  purpose  necessary  to  the 
protection  of  the  United  States,  and  to  the  logical  completeness  of  the 
whole  act.  The  absence  of  such  a  provision,  or  the  presumption  of  a 
contrary  policy,  would  make  it  possible  for  the  creditor  of  the  homestead 
party — and  as  well  the  state  enforcing  its  lien  for  taxes  as  the  individual 
creditor — to  take  the  incomplete  estate,  divorced  perhaps  from  the  unsat- 
isfied conditions,  which  as  against  the  debtor,  would  have  been  enforced, 
and  thereafter  leaving  it  in  the  hands  of  a  claimant  neither  qualified  to 
demand  the  benefits  of  the  act,  nor  by  previous  compliance  with  the  pre- 
liminary conditions,  made  subject  to  the  duties  imposed  by  it.  The 
right  to  tax  lands  carries  with  it  the  right  to  seize  and  sell  them  in  default 
of  payment.  For  these  reasons  I  am  of  the  opinion  that  the  right  to  tax 
lands  of  the  United  States,  selected  and  entered  under  the  homestead 
law,  does  not  accrue  to  the  state  until  the  expiration  of  the  period  of 
residence  and  cultivation,  and  until  the  final  proof  required  by  law  shall 
have  been  made  and  approved,  and  the  final  homestead  certificate  issued 
to  the  applicant. 


J.  E.  MILLER  ET  AL. 

Taxation. — The  Interior  Department  cannot  decide  questions  of  taxation  of  lands,  as  it 
has  no  power  to  adjudge  ultimate  questions  of  titles,  but  can  only  act  uf>on  matters 
preliminary  to  and  connected  with  the  issue  of  patents. 

Patent. — The  patent  of  the  United  States  is  not  a  warranty,  but  simply  conveys  the  fee 
to  the  land  in  question. 

Secretary  ScHURZ  to  Hon.  J.  B.  Weaver,  February  7,  1880. 

The  parties  cpmplain  that  they  are  unjustly  assessed  for  taxes  on  such 
lands,  and  cite  the  decision  of  the  Supreme  Court  of  Nebraska,  in  the 
case  of  Bellinger  vs.  White  (5  Neb.  399)  holding  that  under  the  laws  of 
that  State,  taxation  may  be  legally  imposed  upon  lands  taken  as  home- 
steads as  soon  as  the  right  of  the  party  to  make  final  proof  and  receive 
patent  is  complete,  by  residence  and  cultivation  for  five  years,  although 
he  may  not  in  fact  have  yet  made  such  proof  and  paid  the  final  fees. 

They  desire  the  opinion  of  this  department  upon  the  question;  and 
also  ask  to  be  informed  whether  or  not  the  patent  of  the  United  States  is 
a  warranty  of  title  which  will  protect  them  when  issued  and  defend  them 
against  tax  claims;  the  reply  of  the  Acting  Commissioner  to  the  effect 
that  the  executive  officers  of  the  government  cannot  adjudge  ultimate 
questions  of  title,  but  can  only  act  upon  matters  preliminary  to,  and  con- 
nected with  the  issue  of  patent,  not  being  satisfactory  to  them  in  this  re- 
gard. 

In  answer  to  the  inquiries  presented  I  can  only  reply,  that  the  patent 
of  the  United  States  conveying  public  lands  is  not  regarded,  either  by 
the  executive  or  judicial  department,  as  a  warranty  of  title,  but  is  simply 
a  conveyance  of  the  fee,  and  that  the  letter  of  the  Acting  Commissioner 
correctly  states  the  jurisdiction,  practice,  and  opinion  of  this  department 
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in  the  matters  referred  to.  Whatever  of  legal  instruction  may  be  required 
in  the  enjoyment  or  enforcement- of  private  rights  under  the  title  con- 
veyed must  be  sought  in  the  courts. 


^.-ADJOINING  FARM  ENTRY. 


DOUGLASS  DUMMETT. 

Half  Interest. — Where  it  is  shown  that  a  homestead  entry  was  made  for  the  use  of  an 
adjoining  farm  by  a  party  who  owns  only  a  half  undivided  interest  in  an  original  farm, 
such  homestead  entry  will  be  passed  for  patenting,  if  the  law  has  been  complied  with 
in  other  respects. 

Acting  Commissioner  hlTViKCOTT  to /^eg.  and  Rec,^  Gainesville^  Fla.,  Feb.  24,  18^6. 

I  am  in  receipt  of  the  application  of  Miss  Anna  Dummett,  executrix 
of  Douglass  Dummett,  deceased,  to  amend  the  homestead  entry  of  said 
Douglass  Dummett,  to  an  entry  for  the  use  of  an  adjoining  farm,  and  also 
make  final  proof  in  the  county  wherein  the  party  resides. 

On  examination  of  the  case  in  question,  I  find  that  Dummett  entered 
Lot  2,  Sec.  2iZy  Town.  20,  Range  36  S.  andE^,  on  the  i8th  day  of  April, 
1868,  per  homestead  No.  3008,  and  the  original  papers  on  file  in  this  office 
show  said  entry  as  made  for  settlement  &nd  cultivation. 

In  the  evidence  submitted  by  the  executrix,  it  appears  that  Douglass 
Dummett  intended  to  make  said  entry  as  an  adjoining  farm  homestead ; 
that  he  made  valuable  improvements  upon  the  same,  and  continued  the 
cultivation  from  the  date  of  the  entry  to  the  date  of  his  death,  a  period  of 
nearly  five  years. 

The  evidence  also  satisfactorily  shows  that  said  Dummett,  deceased, 
owned  a  one-half  undivided  interest  in  the  original  farm,  and  that  he  had 
resided  on  the  same  over  twenty  years. 

Furthermore,  it  is  shown  that  both  the  parties  owning  the  undivided 
original  farm,  viz :  Gen.  W.  J.  Hardie  and  Douglass  Dummett,  are  dead, 
and  that  the  said  farm  has  been  sold  by  the  direction  of  the  Probate  Court, 
and  the  proceeds  equally  divided  between  the  heirs  of  both  parties. 

The  evidence  of  bona  fide  residence  on  the  original  farm  and  cultivation 
of  the  adjoining  farm  homestead  being  satisfactory,  the  only  question  that 
arises  in  this  case  is  that  of  ownership ;  but  as  it  is  clearly  shown  that  the 
homestead  party  was  the  real  owner  of  a  one-half  undivided  interest  in  the 
original  farm,  and  that  said  farm  was  never  divided  or  sold  until  after 
the  death  of  the  settler,  I  am  of  the  opinion  that  the  entry  in  question 
was  legal  in  its  inception,  and  therefore  the  executrix  should  be  allowed 
to  make  the  final  proof  for  the  benefit  of  the  heirs  of  Douglass  Dummett, 
deceased.  The  evidence  submitted  being  conclusive  that  it  was  the  in- 
tention of  Dummett  to  make  said  homestead  entry  for  the  benefit  of  an 
adjoining  farm,  the  necessary  change  has  been  made,  and  you  will  advise 
the  executrix,  Miss  Anna  Dummett,  of  St.  Augustine,  Fla. ,  of  the  facts, 
and  allow  her  to  make  the  final  proof  in  the  county  where  she  resides  be- 
fore any  officer  authorized  to  administer  oaths,  whose  official  character  is 
duly  authenticated  under  seal. 

When  such  proof  is  received  with  the  proper  fee  and  commissions,  to 
complete  the  entry,  you  will  issue  the  final  papers  in  the  case  and  trans- 
mit them,  together  with  the  proofs,  tp  this  office. 
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HUGH  C.  WATSON. 

Act  of  June  21,  1866. — The  restriction  contained  in  the  first  section,  act  of  June  21, 
1866,  does  not  prohibit  an  additional  farm  entry  to  the  extent  of  80  acres.  Sach  pro> 
hibition  not  being  expressed,  should  not  be  inferred. 

Secretary  CHANDLER  to  Commissioner  BURDEIT,  April  12,  1876. 

I  have  considered  the  appeal  of  Hugh  C.  Watson  from  your  decision 
of  June  14,  1875,  restricting  his- additional  farm  entry  to  40  acres. 

December  6,  1867,  Watson  made  additional  farm  entry  on  the  S.  W. 
^  of  N.  E.  %y  and  N.  W.  ^  of  S.  E.  U,  section  21,  township  19  north, 
range  13  west,  additional  to  the  N.  E.  ^  of  S.  W.  ^^  of  section  21, 
Harrison  ,^  Arkansas. 

You  held  the  same  for  cancellation  as  to  the  S.  W.  3i(  of  N.  E.  ^,  for 
the  reason  that  under  the  provisions  of  the  act  of  June  21,  1866,  for  the 
disposal  of  the  public  lands  for  homestead  actual  settlement  in  the  States 
of  Alabama,  Mississippi,  Louisiana,  Arkansas  and  Florida,  he  could  enter 
but  40  acres,  as  under  said  act  a  settler  was  entitled  to  but  80  acres  of 
minimum  land. 

I  do  not  think  the  restriction  contained  in  the  first  section  of  the  act 
as  follows:  '*That  until  the  expiration  of  two  years  from  and  after  the 
passage  of  this  act,  no  entry  shall  be  made  for  more  than  a  half-quarter 
section,  or  80  acres,**  prohibits  an  additional  entry  of  80  acres.  Such 
prohibition  is  not  clearly  expressed,  and  it  should  not  be  inferred.  The 
party  was  entitled  to  make  an  entry  of  the  number  of  acres  specified  in 
the  act. 

Your  decision  is  therefore  reversed. 


WILLIAM  GREGG. 

Double  Minimum, — A  party  who  owned  eighty  acres  of  land  made  an  adjoining  farm 
entry  of  eighty  acres  double  minimum  land. 

Commissioner  Williamson  to  Reg,  and  Rec,  Topeka^  Kan,^  yuly  19,  1876. 

I  am  in  receipt  of  the  Register's  letter,  relative  to  H.  E.  No.  2445,  by 
Wm.  Gregg,  for  the  S.  yi  of  the  N.  E.  %  of  Sec.  20,  Tp.  5  S.,  R.  10 
E.,  containing  80  acres  double  minimum  land.  You  state  that  Mr. 
Gregg  alleges  to  have  made  said  entry  as  an  adjoining  farm  homestead, 
and  at  the  date  thereof  he  owned  and  resided  on  the  N.  yi  of  said 
quarter  section,  and  has  continued  to  reside  thereon  to  the  present  time 
and  improved  and  cultivated  the  land  embraced  in  his  entry  upon  which 
he  now  wishes  to  make  final  proof. 

The  records  of  the  office  fail  to  show  that  the  said  H.  E.  No.  2445 
was  made  as  an  adjoining  farm  homestead.  If,  however,  such  was  the 
case,  you  \^ill  call  for  a  new  affidavit  of  the  proper  form,  describing  the 
tract  "^hich  he  owns  and  upon  which  he  resides  as  his  original  farm,  and 
showing  that  he  owned  and  resided  upon  the  same  at  the  date  of  his 
entry. 

With  regard  to  your  question  as  to  whether  he  will  be  allowed  to  retain 
more  than  40  acres,  by  reason  of  the  land  being  double  minimum,  I 
have  to  state  that  under  the  present  rulings  of  this  Department,  Mr. 
Gregg  will  be  allowed  to  prove  up  on  the  entire  tract  covered  by  his 
entry,  upon  furnishing  the  required  affidavit. 
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WILLIAM  STACKHOUSE. 

Waiver — Addiiional  Homestead, — While  a  quallBed  party  cannot  take  more  than  the 
maximum  number  of  acres  he  is  entitled  to  as  an  additional  homestead  claim,  he  may 
take  less,  and  his  election  to  take  less  is  to  be  considered  a  waiver  of  his  claim  under 
section  2306  Revised  Statutes  to  a  larger  quantity. 

Cancellation — Additional  Homestead. — But  when  the  additional  homestead  claim  was 
filed  for  40  acres  without  previous  notice  being  given  to  the  homesteader  that  a  por- 
tion of  his  original  entry  of  1 20  acres  had  been  canceled,  the  application  for  40  acres 
does  not  waive  the  claim  for  the  full  amount. 

Secretary  ScHURZ  to  Commissioner  Williamson,  March  30,  1880. 

I  have  considered  the  appeal  of  William  Stackhouse  from  your  decision 
of  June  5,  1879,  rejecting  his  claim  to  an  additional  entry  of  land  under 
section  2306  U.  S.  Revised  Statutes. 

Stackhouse  made  homestead  entry  No.  7515,  April  16,  1870,  of.  the  S- 
W.  %  of  S.  E.  }(  and  S.  >^  of  S.  W.  ^  of  section  28,  township  35, 
range  26  W.,  Boonville  District,  Missouri.  Your  office  finding  that  the 
S.  W.  yl  of  the  S.  E.  ^  of  said  section  had  been  entered  by  one  Andrew 
Masters,  July  30,  1858,  and  patented  November  i,  1859,  canceled  Stack- 
house's  entry  to  the  extent  of  the  conflict,  March  i,  1872;  but  in  the 
letter  of  that  date  notifying  the  local  officers  of  the  cancellation,  the 
tract  was  described  as  the  S.  W.  ^  of  S.  E.  5^,  28,  25,  26,  instead  of 
28,^5,  26.  However,  the  entry  was  referred  to  by  its  number,  thus: 
Homestead  7515,  W.  Stackhouse,  April  16,  1870. 

On  March  13,  1875,  Stackhouse  made  final  proof  for  the  entire  120 
acres,  and  on  the  2 2d  of  the  same  month  final  certificate  No.  1756  was 
issued  to  him  for  the  same.  On  the  loth  of  May,  1875,  Stackhouse  made 
an  additional  entry  of  40  acres  at  the  Susanville  office,  California. 

July  16,  1875,  y^^r  office  suspended  the  original  entry,  and  on  October 

3,  1876,  held  it  for  cancellation  as  to  the  S.  W.  ^  of  S.  E.  J^  of  said 
section,  and  canceled  it  to  that  extent  May  5,  1877.  In  November,  1877, 
Stackhouse  made  out  and  filed  papers  for  another  additional  entry  of  40 
acres,  which  you  rejected  because  he  had  already  had  one  additional  en- 
try, to  wit,  the  entry  of  May  10,  1875,  ^^^  40  acres. 

It  was  decided  by  this  department  in  the  case  of  August  Block,  April 

4,  1876  (Copp's  L.  O.,  Vol.  3,  p.  21),  that  but  one  additional  entry  can 
be  allowed  under  section  2306  of  the  Revised  Statutes.  That  has  become 
a  general  rule  for  the  administration  of  the  additional  homestead  law,  and 
it  should  govern  all  cases  coming  withing  the  reason  of  the  rule. 

In  laying  down  that  rule,  my  predecessor  stated  as  follows:  "While  a 
qualified  party  cannot  take  more  than  the  maximum  to  which  he  is  enti- 
tled, he  may  take  less ;  and  his  election  to  take  less  is  to  be  considered  a 
waiver  of  his  claim  to  a  larger  quantity." 

With  this  I  fully  agree.  But  the  question  in  the  case  under  considera- 
tion is  whether  or  not  Stackhouse  has  elected  to  take  only  40  acres,  and 
thus  has  waived  his  right  or  claim  to  a  larger  quantity  within  the  mean- 
ing of  the  above  rule.  I  think  he  has  not.  There  is  no  doubt  in  my 
mind  that  his  original  entry  was  canceled  as  to  said  conflict  March  i, 
1872,  notwithstanding  the  misdescription  of  the  tract  in  the  letter  of  can- 
cellation ;  for  the  number  and  date  of  the  entry,  and  the  name  of  the 
entryman,.were  correctly  stated ;  but  it  does  not  appear  the  notice  of  such 
cancellation  was  brought  to  Stackhouse.  If  it  had  been,  he  would  have 
been  bound  by  it,  notwithstanding  the  clerical  error.  On  the  other  hand, 
if  there  had  been  no  error,  under  the  circumstances  of  this  case  the  fact 
of  the  cancellation  could  not  be  set  up  as  a  bar  to  his  right  to  the  full 
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quantity  of  80  acres  additional.  The  case  turns  upon  the  fact  whether  or 
not  he  had  timely  notice  of  the  cancellation.  There  is  nothing  in  the 
papers  of  the  case,  or  in  the  files  of  the  original  entry,  to  show  that  he 
had  notice  of  such  cancellation  prior  to  making  his  additional  entry  May 
10,  1875.  O"  t^^  other  hand,  the  records  of  your  office  show  that  he 
made  final  proof,  and  received  patent  certificate  for  the  land  originally 
entered,  and  afterwards,  and  before  his  entry  was  suspended,  July  16,  1876, 
he  made  an  additional  homestead  for  40  acres. 

Thus  it  appears,  prima  facie,  that  he  had  no  knowledge  of  the  cancella- 
tion at  the  time  he  made  said  additional  entry,  and  that  he  had  a  right  to 
believe  that  his  original  entry  was  for  1 20  acres,  for  which  he  would  re- 
ceive patent,  and  that  his  additional  right  was  for  but  40  acres.  Being 
thus  misled,  and  in  ignorance  of  the  actual  condition  of  his  originsd 
entry  when  he  made  the  additional  entry  of  1875,  ^^  cannot  by  any  prin- 
ciple of  law  or  justice  be  deprived  of  his  right  under  the  statute  to  the 
full  quantity  of  160  acres  of  land. 

Your  decision  is  reversed,  and  if  the  papers  are  in  all  respects  regular, 
you  will  issue  the  usual  certificate. 


C.  ADDITIONAL  ENTRIES  UNDER  ACT  OF 

MARCH  3,  1879. 


FEE  AND  COMMISSION. 

Acting  Commissioner  HOLCOHB  /o  Reg,  and  Rec,  Eau  Claire,  Wis,,  yune  30,  1881. 

In  all  cases  of  additional  or  new  entries  under  the  provisions  of  the  act 
of  March  3,  1879,  you  will  allow  the  same  without  any  additional  pay- 
ment of  fee  or  commissions,  without  regard  to  the  area  of  land  heretofore 
entered,  or  applied  for,  or  the  amount  of  fee  and  commissions  previously 
paid. 


MALCOLM  GILCHRIST. 

ADDITIONAL   ENTRY   OF    I20  ACRES   ALLOWED. 
Acting  Commissioner  HoLCOMB  to  Reg.  and  Rec,  Montgomery,  Ala,,  June  6, 1 88 1. 

I  am  in  receipt  of  the  Receiver's  letter  of  the  21st  ultimo,  transmitting 
the  appeal  of  Malcolm  Gilchrist,  by  his  attorney,  Adolph  Munt6r,  Esq., 
from  your  decision  rejecting  his  (Gilchrist's)  application  for  an  additional 
homestead  entry,  under  the  provisions  of  the  Act  of  March  3d,  1879. 
An  examination  of  the  records  of  this  office  shows  that  Mr.  Gilchrist 
entered  forty  acres  of  double  minimum  land,  on  the  loth  of  Pecember, 
1869,  which  was  patented  to  him  on  the  5th  of  August,  1875.  ^^  '^^ 
petitioner  did  not  serve  either  in  the  United  States  Army  or  Navy  during 
the  late  war,  as  shown  by  his  petition,  he  was  restricted  to  eighty  acres, 
and  is  now  entitled  to  make  an  additional  entry  of  one  hundred  and 
twenty  acres,  should  there  be  that  amount  of  land  adjoining  his  home- 
stead. 
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F.  D.  PACKARD. 

Transmuting  Pre-emption  Filing. — A  party  who  has  resided  on  a  tract  five  years  may 
transmute  his  pre-emption  filing  to  a  homestead  entry  and  give  notice  to  prove  up  on 
the  same  day. 

Five  Year^  /Residence, — A  party  who  has  resided  on  a  tract  for  five  years  without  any 
filing  may  enter  and  give  notice  to  prove  up  on  the  same  day. 

Commissioner  McFarland  to  F.  D.  Packard,  Wadena,  Kansas^  August  I,i88i. 

A  person  who  has  resided  upon  a  tract  of  public  lands  for  five  years 
under  a  pre-emption  filing  may  transmute  his  filing  to  a  homestead  entry 
under  acts  approved  March  3,  1877,  and  May  27,  1878,  and  make  final 
proof  on  the  same  day,  provided  he  has  previously  published  notice  of 
intention  to  do  so,  in  the  manner  prescribed  by  the  act  of  March  3, 1879. 
In  such  cases,  the  notice  should  state  that  the  party  intends  to  change  his 
pre-emption  filing  to  a  homestead  entry  and  make  final  proof  thereon  upon 
the  day  specified  in  the  notice. 

One  who  has  resided  upon  a  tract  of  unappropriated  public  land  contin- 
uously for  the  period  of  five  years,  without  any  filing  for  the  same,  may, 
in  accordance  with  the  ruling  of  this  office  under  the  act  of  May  14,  1880, 
make  a  homestead  entry  for  the  land  and  give  notice  on  the  same  day  of 
his  intention  to  make  final  proof,  and  after  legal  publication  of  said  notice, 
make  final  proof  the  same  as  though  his  entry  had  been  made  at  the  time 
of  establishing  residence  upon  the  land. 


FRANK  BUFFMIRE. 

One  Year's  Residence. — Patent  cannot  issue  on  an  additional  homestead  entry  until  the 
party  has  resided  on  and  cultivated  such  additional  entry  tract  for  at  least  one  year 
from  date  of  the  new  or  additional  entry. 

Acting  Commissioner  HoLCOMB  to  Reg.  and  Rec.j  Denver,  Colorado,  yune  lo,  1881. 

The  original  homestead  entry  of  Frank  Buffmire,  No.  3649,  Jan.  28, 
1878,  and  his  additional  entry,  No.  4320,  made  Oct.  6,  1880,  under  the 
act  of  March  3,  1879,  covering  the  S.  W.  ^  of  Section  4,  4  N.,  67  W., 
were  commuted  to  cash  entry  3248,  on  November  13,  1880.  The  addi- 
tional entry  was  made  less  than  two  months  previous  to  the  cash  entry. 
The  act  of  March  3,  1879,  provides  that  no  patent  shall  issue  on  new  or 
additional  entries  made  thereunder  until  the  parties  have  actually  and  in 
conformity  with  the  homestead  laws  occupied,  resided  upon,  and  culti- 
vated the  land  embraced  therein  at  least  one  year,  that  is,  one  year  from 
date  of  new  or  additional  entry.  The  party  is  regarded  as  entitled  to 
credit  for  the  period  of  residence  upon  the  original  entry  tract,  and  culti- 
vation of  the  additional  entry  tract,  so  far  as  relates  to  the  latter  tract 
from  Oct.  6,  1880,  and,  therefore,  in  view  of  the  provision  of  law  men- 
tioned, he  will  be  required  to  make  proof  not  sooner  than  Oct.  6,  1881, 
showing  such  residence  and  cultivation  for  at  least  one  year  from  Oct.  6, 
1880,  in  order  to  be  entitled  to  a  patent  for  this  tract.  When  the  proof 
is  furnished,  the  matter  of  issuing  patent  will  be  considered. 
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ANTON  RAGER. 

Ztfw  Unconditional. — A  new  entry  under  the  act  of  March  3, 1879,  may  be  allowed,  not- 
withstanding a  settlement  on  the  land  embraced  in  the  original  entry  was  not  made,  as 
the  privilege  allowed  by  the  law  is  unconditional. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.y  Carson  Ciiy^  Nevada ^  March  26,  1 881. 

By  letter  of  October  15,  1879,  Y^^  forwarded  a  relinquishment  of  the 
following  homestead  entry : 

No.  262,  Anton  Rager,  Nov.  20,  1876,  for  W.  J^  of  N.  W.  ]/^  Section 
28,  19  N.,  19  E.,  80  acres,  within  limits  of  Centrsd  Pacific  Railroad. 

The  relinquishment  was  accompanied  by  affidavit  stating  that  party  was 
not  entitled  to  enter  under  the  statutes  for  the  benefit  of  soldiers  arid 
sailors  \  it  was  made  conditional  upon  the  party  being  allowed  to  make 
a  new  entry  elsewhere  under  the  act  of  March.  3,  1879.  ^^  view  of  the 
nature  of  the  relinquishment  and  existing  instructions,  proof  as  to  settle- 
ment of  the  land  in  the  original  entry  was  called  for  by  letter  to  you  of 
July  29,  1880,  and  action  on  the  relmquishment  deferred.  With  your 
letter  of  the  26th  inst.,  you  forwarded  in  response,  proof  showing  settle- 
ment and  impix)vement  of  the  land  for  a  period  commencing  prior  to 
entry,  and  ending  in  December,  1878.  The  relinquishment  was  made 
October  15,  1879. 

The  matter  of  whether  the  party  remained  upon  Jhe  land  until  date  of 
relinquishment,  for  the  purpose  mentioned,  need  not  be  considered.  By 
the  terms  of  said  act,  it  was  evidently  the  intention  of  Congress  to  grant 
to  parties  theretofore  restricted  by  law  to  entry  of  80  acres  of  land  in  an 
even-numbered  section,  enhanced  to  the  double  minimum  price  of  ^2.50 
per  acre  within  the  granted  limits  of  any  railroad  or  military  road,  the 
privilege  of  making  new  entry  elsewhere,  if  he  should  so  elect,  in  prefer- 
ence to  remaining  on  the  ori^nal  entry  tract.  This  privilege  is  granted 
without  qualification  as  to  residence  upon,  improvement,  or  cultivation 
of  the  original  tract ;  but  provision  is  made  in  the  act  allowing  the  party 
credit  on  making  final  proof  on  the  new  entry  for  period  of  settlement 
and  cultivation  of  the  tract  in  the  original  entry  (that  is,  if  settlement 
had  been  made),  not  exceeding  four  years. 

The  law  is  particular  in  requiring  at  least  on£  year's  settlement  and 
cultivation  as  .to  the  new  entry  tract ;  but  not  as  to  whether  any  part  of 
the  statutory  period  of  five  years'  residence  and  cultivation  shall  have 
been  completed,  in  respect  to  the  original  tract,  to  entitle  the  party  to 
make  a  new  entry. 

It  has  been  deemed  advisable  to  call  for  proof  as  to  what  the  party  has 
done  in  respect  to  the  original  entry  tract,  for  the  reasons  stated  in  circu- 
lar of  October  i,  1880,  page  19.  Final  proof,  however,  on  new  entries 
under  said  act,  in  addition  to  covering  period  of  settlement  and  cultiva- 
tion of  the  tract  in  the  new  entry  in  each  case  not  less  than  one  year^ 
should  cover  the  period  of  settlement  and  cultivation  of  the  original 
entry  tract,  if  a  party  claims  credit  therefor. 

Mr.  Rager  will  be  allowed  to  make  a  new  entry  under  said  act.  His 
original  entry,  262,  is  hereby  cancelled,  and  you  will  so  note  in  your 
records.  The  proof  and  papers  sent  up  will  be  retained  in  this  office,  and 
the  officers  of  the  Grand  Island,  Nebraska,  land  district,  to  whom  appli- 
cation has  been  made  by  the  party  to  make  new  homestead  dntry,  will  be 
furnished  with  a  copy  hereof. 
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EDMUND  D.  SEWALL, 

Cash  Entry, — A  homestead  claimanti  othen^'ise  qualified,  may  make  an  additional  home- 
stead entry  under  the  act  of  March  3,  1879,  notwithstanding  his  original  homestead 
entry  was  changed  to  a  cash  entry  under  the  act  of  June  15,  1880. 

Acting  Commissioner  HOLCOMB  to  Reg.  and  Rec,^  Fergus  Falls,  Minn.,  July  1,  1 88 1. 

With  your  letter  of  April  x6,  1881,  you  transmitted  proof  made  by 
Edmund  D.  Sewall,  under  circular  of  this  office,  dated  September  ?o, 
1879,  ^^^  ^^^  purpose  of  securing  his  right  to  an  additional  homestead 
entry  under  act  of  March  3,  1879,  ^^^  original  entry,  No.  3862,  N.  y^  S. 
W.  ^  20-128-45,  having  been  made  March  19,  1878,  at  which  time  he 
was  restricted  by  law  to  eighty  acres,  the  land  being  of  the  double  mini- 
mum or  I2.50  class. 

By  my  letter  "  C,'*  of  the  29th  of  April,  vou  were  instructed  to  allow 
the  additional  entry,  although  the  party  hadniot  fully  complied  with  legal 
requirements  respecting  residence  upon  his  original  homestead. 

Under  date  of  May  14,  liBSi,  you  inform  this  office  that  Mr.  Sewall, 
immediately  after  making  the  proof  referred  to  above  and  filing  his  appli- 
cation for  an  additional  entry,  made  cash  entry  No.  2266,  under  act  of 
June  15,  1880,  for  the  land  embraced  in  his  original  entry;  and  you  ask 
whether^  under  existing  circumstances,  **  he  is  entitled  to  an  additional 
entry  under  act  of  March  3,  1879,  ^^^  ^^  so,  what  conditions  are  neces- 
sary for  him  to  obtain  patent  for  the  tract.'* 

1  am  of  opinion  that  the  party's  right  to  make  an  additional  entry 
under  the  act  of  March  3,  1879,  remains,  though  he  may  have  changed 
his  original  homestead  to  a  cash  entry  under  the  act  of  June  15,  1880. 
Upon  making  such  additional  entry,  the  party  will  be  required  to  estab- 
lish an  actual  residence  upon  the  land  embraced  therein,  and  continue 
the  same  with  cultivation  for  such  time  as  may  be  necessary,  with  the  resi- 
dence upon  and  cultivation  of  his  original  homestead  prior  tp  date  of  cash 
entry,  to  aggregate  the  full  legal  period  of  five  years. 

The  act  of  March  3,  1879,  provides  that  **any  person  who  has,  under 
existing  laws,,  taken  a  homestead  on  any  even  section  within  the  limits  of 
any  railroad  or  military  road  land  grant,  and  who,  by  existing  laws,  shall 
have  been  restricted  to  eighty  acres,  may  enter  under  the  homestead  laws 
an  additional  eighty  acres,  adjoining  the  land  embraced  in  his  original 
entry,  if  such  additional  land  be  subject  to  entry.*'  You  will  observe 
that  .the  only  conditions  precedent  are  that  the  original  entry  shall  have 
been  made  prior  to  the  approval  of  the  act,  that  the  land  entered  shall 
have  been  of  the  class  described,  that  the  party  shall  at  date  of  original 
entry  have  been  restricted  by  existing  laws  to  eighty  acres,  and  that  the 
land  applied  for  must  be  contiguous  to  the  original  homestead  and  sub- 
ject to  entry.  In  the  case  under  consideration  the  conditions  necessary 
to  entitle  the  party  to  additional  privileges  are  shown  to  exist,  and  the 
party  is  undoubtedly  entitled  to  avail  himself  of  those  privileges,  although 
his  original  homestead  has  been  changed  to  a  cash  entry. 

A  party  who  had  thus  changed  his  homestead  entry  could  not  make  a 
new  entry  under  the  act  of  March  3,  1879,  ^^^  ^^  reason  that  there  is  no 
provision  of  law  under  which  a  valid  cash  entry  may  be  surrendered,  and 
the  act  referred  to  requires  that  a  party  seeking  to  make  a  new  entry 
under  its  provisions  must  surrender  his  original  entry  to  the  United 
States  for  cancellation  before  the  right  to  make  a  new  entry  can  be  ex- 
tended to  him. 
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JEREMIAH  McCarthy. 

Good  Faith. — Circumstances  in  this  case  stated  as  showing  good  faith.     Party  allowed  to 

make  entry  under  act  of  March  3,  1879. 

Commissioner  McFarland  to  Reg,  and  Rec.y  Wa  JCeeney,  Kansas,  October  ^  1 88 1. 

I  am  in  receipt  of  your  letter  of  date  May  23,  1881,  transmitting  the 
affidavit  of  Jeremiah  McCarthy,  duly  corroborated,  in  which  he  alleges 
that  he  is  the  identical  party  who  made  homestead  entry  No.  2085,  Octo- 
ber I,  1878,  for  the  S.  k,  S.  E.  ^  of  Section  28,  in  T.  13  S.,  R.  22  W., 
that  he  did  not  serve  for  ninejty  days  in  the  army  or  navy  of  the  United  • 
States  during  the  late  war  of  the  rebellion,  consequently  he  was  restricted 
to  eighty  acres  of  double  minimum  land  at  the  time  of  making  said  entry. 

That  at  the  time  of  making  said  entry,  one  Daniel  H.  Quinn  made 
homestead  entry  No.  2083  ftr  the  N.  ^  S.  E.  ^  of  said  Section  28. 

That  on  or  about  the  25th  day  of  February,  1879,  ^^^^  ^^  McCarthy 
and  Quinn,  built  each  a  house  on  his  respective  claim,  as  they  supposed, 
but  in  some  six  months  thereafter  it  was  discovered  that  both  had  made 
mistakes,  in  that  he,  McCarthy,  had  built  his  house  upon  the  tract  of  land 
entered  by  Quinn,  and  that  Quinn  had  built  his  house  upon  -the  tract  of 
land  entered  by  himself,  McCarthy. 

That  Quinn  afterward  abandoned  his  said  land,  and  for  this  reason  he, 
McCarthy,  initiated  a  contest  against  the  validity  of  said  Quinn's  claim, 
and  subsequently  procured  the  cancellation  of  Quinn's  said  homestead 
entry.  No.  2083. 

McCarthy  further  represents  that  the  house  in  which  he  has  contin- 
uously resided,  built  by  himself,  on  the  tract  of  land  entered  by  Quinn, 
is  worth  about  five  hundred  dollars ;  and  that  he  has  made  other  and 
valuable  improvements  on  said  land. 

He  further  alleges  that  he  has  broken  and  had  under  cultivation  about 
10  acres  of  the  land  covered  by  his  said  homestead  entry,  and  that  he 
continues  to  cultivate  the  same. 

That  after  procuring  the  cancellation  of  Quinn*s  said  entry  it  was  his 
desire  to  enter  the  tract  therein  embraced,  as  an  additional  'to  his  original 
entry,  under  the  provisions  of  the  act  of  March  3,  1879,  but  being  unable 
to  furnish  satisfactory  evidence  regarding  residence  upon  the  tract  of  land 
entered  by  himself,  he  therefore  asks  that  in  view  of  the  circumstances 
surrounding  his  case,  he  may  be  permitted  to  amend  his  said  homestead 
entry,  No.  2085,  made  October  i,  1878,  for  the  S.  j4  S.  E.  }(  of  Sec. 
28,  in  T.  13  S.,  R.  22  W.,  so  as  to  embrace  the  entire  southeast  quarter 
of  said  section,  town  and  range,  under  the  provisions  of  the  act  of  March 

3»  1879- 

You  recommend,  in  view  of  the  mistake  innocently  made  by  affiant,  in 

placing  his  house  upon  the  wrong  tract  of  land,  and  in  view  of  his  good 
faith  evinced  by  the  valuable  improvements  made  by  him,  that  his  peti- 
tion be  granted. 

The  act  of  March  3,  1879,  authorizes  additional  entries  to  be  made  on 
the  terms  herein  prescribed,  but  not  additions  to  be  made  to  the  entries 
previously  made  by  amendment,  as  proposed  by  him.  There  is  no  law 
for  it. 

Although  McCarthy  has  not  fully  complied  with  the  legal. requirements 
respecting  residence  upon  his  original  entry,  I  am  of  the  opinion,  how- 
ever, that  he  is  entitled  to  the  benefits  of  the  act  of  March  3,  1879.  ^^u 
will  therefore  advise  him,  McCarthy,  that  he  is  authorized  to  make  an 
additional  entry  of  the  N.  >^  S.  E.  ^  of  said  section  28  (said  tract  ad- 
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joining  the  land  embraced  in  his  original  entry,  and  the  same  appearing 
vacant  and  unappropriated),  under  the  provisions  of  the  act  of  Congress 
approved  March  3,  1879;  ^^  under  the  same  act,  if  he  so  prefers,  he  may 
surrender  his  existing  entry,  and  make  a  new  one  to  include  the  entire 
quarter-section. 

JOHN  CASSON,  ET  AL. 

Settlement. — In  additional  homestead  entries  under  the  act  of  March  3,  1879,  ^^  credit 
for  period  of  settlement  prior  to  entry  is  allowed.     The  act  carefully  reviewed. 

Commissioner  WILLIAMSON  to  Reg,  and  Rec.^  Denver,  Colo.,  Nov.  27,  1880. 

Your  attention  is  called  to  the  following  homestead  entries ;  *  *  * 

The  additional  entries  in  each  case  were  made  under  the  act  of  March. 
3,  1879,  ^^^  ^'^  ^^^  certificate  describes  the  tracts  in  both  the  original 
and  additional  entries.  Final  proof  in  each  case  was  made  long  prior  to 
the  expiration  of  one  year  from  date  of  original  entry.  In  the  proofs, 
settlement  on  the  additional  tract  is  testified  to  as  of  the  date  of  settle- 
ment on  the  tract  originally  entered. 

The  period  of  settlement  and  cultivation  required  in  homestead  cases 
by  the  original  statute,  is  five  years  from  date  of  entry. 

■This  is  the  period  of  settlement  and  cultivation,  and  it  commences  in 
all  cases  at  date  of  entry,  except  as  provided  in  subsequent  laws,  allowing 
credit  for  previous  pre-emption  and  homestead  settlement.  I  hold  that 
the  cases  under  consideration  are  not  affected  by  the  laws  granting  the 
credit  above  mentioned. 

The  act  of  March  3,  1879,  requires  of  the  party  to  an  additional  entry, 
residence,  with  occupancy  and  cultivation  of  the  tract  taken  as  additional 
for  five  years  from  the  date  of  entry  thereof,  less  the  time  to  be  deducted 
on  account  of  residence  and  cultivation  on  the  original  entry,  which  shall 
not  exceed  four  years  in  any  case.  In  this  class  of  entries,  the  party,  if 
still  resident  on  the  original  entry  tract,  will  not  be  required  to  remove 
therefrom  to  the  additional  entry  tract,  as  the  two  forming  one  body  of 
land,  residence  on  either  is  regarded  as  satisfying  the  legal  requirements. 

The  act  of  March  3,  1879,  allows  credit  for  period  of  settlement  on 
the  tract  embraced  in  the  original  entry,  as  above  stated,  with  the  follow- 
ing/r^wV^,  the  exact  language  of  which  must  be  here  considered. 

**  That  in  no  case  shall  patent  issue  upon  an  additional  or  new  home- 
stead entry  under  this  act  until  the  person  has  actually  and  in  conformity 
with  the  homestead  laws  occupied,  resided  upon  and  cultivated  the  land 
embraced  therein  at  least  one  year.* ' 

I  do  not  think  that  Congress  intended  that  credit  should  ,be  allowed 
for  a  period  of  residence  upon,  and  occupancy  and  cultivation  of  the  ad- 
ditional entry  tract,  or  occupancy  and  cultivation  thereof  in  connection 
with  residence  upon  the  original  entry  tract,  as  the  case  may  be,  prior  to 
date  of  additional  entry ^  in  computing  the  period  that  such  requirements 
are  demanded  to  be  fulfilled  by  the  said  proviso.  The  act  says  that  the 
land  embraced  therein  (the  land  embraced  in  the  additional  or  new  entry) 
shall  be  occupied,  resided  upon,  and  cultivated,  at  least  one  year.  It 
does  not  merely  require  the  performance  of  the  conditions  mentioned  for 
a  period  of  time  not  less  than  one  year,  but  that  the  requirements  shall 
be  fulfilled  upon  a  tract  that  has  been  entered.  Since  it  is  not  provided 
therein  that  settlement  prior  to  entry  could  in  whole  or  in  part  satisfy  the 
requirements  thereof,  it  must  not  bp  inferred. 

It  may  be  urged  that  the  parties  are  entitled  to  credit  for  periods  of 
26 
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settlement  prior  to  additional  entry,  in  view  of  the  provisions  of  the  act 
of  May  14,  1880,  and  the  existing  rules  of  this  office  thereunder.  The 
third  section  of  this  act  provides  that  a  homestead  settler  shall  have  the 
same  time  in  which  to  file  his  application  as  is  allowed  pre-emptors  to 
put  the  claims  on  record,  and  the  right  of  the  homesteader  shall  relate 
back  to  date  of  settlement.  In  view  of  these  provisions,  certain  home- 
stead parties  have  been  allowed  credit  by  this  office  upon  making  final 
proof,  for  period  of  settlement  prior  to  date  of  actual  entry,  because  of 
the  fact  that  the  provisions  are  retroactive  in  character,  and  the  view  held 
by  this  office  that  when  Congress  said  **  the  right  shall  relate  back  to  date 
of  settlement,  the  same  as  if  he  settled  under  the  pre-emption  laws'*  the 
intention  was  to  allow  parties  credit  for  period  of  settlement  prior  to 
entry  in  connection  with  the  right  to  hold  the  land,  since  pre-emptors  are 
entitled  to  credit  for  period  of  settlement  previous  to  filing.  I  do  not 
think  that  the  provisions  of  this  section  are  applicable  to  the  cases  under 
consideration.  It  contains  no  repeal  provisions,  and  is  of  general  nature. 
It  employs  the  words  original  entry ^  and  has  reference  only  to  original 
homestead  claims,  and  cannot  be  held  to  modify  or  change  the  specific 
requirements  of  the  act  of  1879,  granting  an  culditional  privilege  not 
theretofore  allowed  to  be  exercised  by  parties  not  entitled  to  the  benefits 
of  the  soldiers'  and  sailors'  homestead  statutes. 

As  the  parties  are  entitled  to  credit  for  a  period  of  four  years,  they  will 
be  requited  to  make  proof  showing  compliance  with  the  law  in  respect  to 
the  additional  entry  tract  for  the  period  of  one  year  from  date  of  entry. 
The  proof  should  consist  of  the  affidavit  and  testimony  in  the  usual  form, 
so  drawn  up  as  to  suit  the  cases  in  respect  to  what  is  required  to  be  shown. 
The  proof  should  be  made  before  the  proper  officer,  as  required  by  law. 
Casson  may  do  this  before  the  expiration  of  the  statutory  period  of  seven 
years  from  date  of  original  entry,  and  when  the  proof  is  forwarded  here, 
the  matter  of  issuing  patent  will  be  further  considered. 

In  case  of  Truax,  seven  years  from  the  date  of  the  original  entry  ex- 
pired in  December,  1879.  ^^  ^^  ^^^  entitled  to  make  proof  on  the 
additional  entry  within  said  statutory  period.  His  final  certificate  is, 
therefore,  held  for  cancellation  to  the  extent  of  the  N.  ^  of  S.  E.  ^, 
and  when  proof  is  filed,  final  certificate  should  be  issued  under  current 
number  and  date,  and  reported  in  your  returns.  Truax  must  show  also 
that  he  was  not  entitled  to  enter  under  the  statutes  for  the  benefit  of 
soldiers  and  sailors. 

As  in  the  cases  of  Casson  and  Truax,  notice  of  intention  to  make  final 
proof  on  the  additional  entry  was  published,  further  publication  of  such 
notice  will  not  be  required. 

It  may  be  that  it  is  possible  for  Hill  to  make  proof  before  the  expira- 
tion of  seven  years  from  date  of  original  entry;  but  inasmuch  as  notice 
of  intention  to  make  proof  on  the  additional  entry  was  not  published, 
publication  must  be  resorted  to.  He  must  also  show  that  he  was  not  en- 
titled to  enter  land  as  a  soldier  or  sailor  of  the  late  war.  When  the 
proofs  required  of  Hill  are  received  here,  the  matter  of  the  final  certifi- 
cate will  be  considered. 
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EDA  M.  CARNOCHAN— NEE  CADY.  • 

Married  Person. — A  woman  having  married  is  not  disqualified  from  making  an  addi- 
tional homestead  under  the  act  of  March  3,  1879. 

Commissioner  McFarland  to  Reg.  and  Rec.y  Visalia,  Cal,,  September  29,  1 88 1. 

1  am  in  receipt  of  your  letter  of  the  25th  ultimo,  transmitting  the 
application  of  Eda  M.  Carnochan  to  enter  the  S.  ^,  S.  E.  ^,  Sec.  30, 
Tp.  20  S.,  R.  25  E.,  under  the  provisions  of  the  Act  of  March  3,  1879, 
as  additional  to  Homestead  Entry  No.  23,960  for  the  N.  J^,  S.  E.  j^,  of 
said  Section  30.  You  refused  to  allow  the  entry  for  the  reason  that  she 
is  now  a  married  woman,  and  therefore  is  disqualified  from  making  a 
homestead  entry,  and  submit  the  case  to  this  office  for  instructions. 

The  records  of  this  office  show  that  on  May  24,  1877,  Eda  M.  Cady 
made  homestead  entry  No.  2390,  for  N.  yi,  S.  E.  ^,  Sec.  30,  Tp.  20  S., 
R.  25  E.,  and  on  September  13,  1879,  commuted  the  same  to  cash  entry, 
No.  3230,  in  the  name  of  Eda  M.  Carnochan,  her  present  legal  name. 
The  land  thus  entered  was  rated  at  ^2.50  per  acre,  and  she  was  restricted 
by  existing  laws  to  an  entry  of  eighty  acres. 

The  act  of  March  3,  1879,  provides  that  "any  person  who  has,  under 
existing  laws,  taken  a  homestead  or  any  even  section  within  the  limits  of 
any  railroad  or  military  road  land-grant,  and  who  by  existing  laws  shall 
have  been  restricted  to  eighty  acres,  may  enter  under  the  homestead  laws 
an  additional  eighty  acres  of  land  adjoining  the  land  embraced  in  his 
original  entry,  if  such  land  be  subject  to  entry." 

Mrs.  Carnochan,  nee  Cady,  was  qualified  to  make  the  original  home- 
stead entry,  and  was  restricted  to  eighty  acres.  The  act  of  March  3, 
1879,  ^s  remedial  in  its  provisions,  and  m  order  to  place  those  who  had 
already  made  entries  upon  an  equal  footing  with  those  who  might  there- 
after enter  double  minimum  land,  granted  them  the  privilege  of  making 
additional  entries.  The  fact  of  Miss  Cady  having  married  does  not,  in 
my  opinion,  disqualify  her  from  availing  herself  of  the  provisions  of  said 
act. 

You  will  allow  Mrs.  Carnochan  to  perfect  her  entry. 


ANNIE  ANDERSON. 

Widow, — The  Act  of  March  3,  1879,  comprehends  and  includes  all  persons  who,  in  any 
manner,  by  original  entry  or  by  operation  of  law,  have  succeeded  to  the  right  to  make 
final  proof. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  Dec.  19,  1881. 

I  have  considered  the  appeal  of  Annie  Anderson  (formerly  Annie  Mid- 
dleton)  from  your  predecessor's  decision  of  February  8,  1881,  rejecting 
her  application,  as  widow  of  Joshua  Middleton,  deceased,  to  make  addi- 
tional homestead  entry  of  the  S.  }i  of  N.  W.  j^  of  Sec.  14,  Tp.  18,  R. 
14  W.,  Grand  Island  District,  Nebraska,  under  Act  of  March  3, 1879  (20 
Stats.  472). 

Joshua  Middleton  made  homestead  entry  No.  7338,  February  20,  1878, 
of  the  N.  yi  of  the  N.  W.  ^  of  said  section,  and  appears  to  have  com- 
plied with  the  requirements  of  the  law  to  the  date  of  his  death,  October 

The  reason  given  by  your  office  for  rejecting  the  claim  was  that  the 
right  conferred  by  the  act  is  a  personal  one,  limited  to  the  individual  who 
made  the  original  homestead  entry. 


404  HOMESTEADS. 

The  act  pro>^des  for  additional  entry  upon  prescribed  conditions,  by 
"any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any 
even  section  within  the  limits  of  any  railroad  or  military  road  land- 
grant,*'  etc.  Its  provisions  are  remedial,  and  w^hile  the  beneficiaries  take 
by  descriptive  words,  thus  confining  the  grant  to  a  personal  right,  the 
spirit  of  the  afet  must  be  observed  in  recognizing  whomsoever  may  have 
been  proper  objects  of  relief,  if  pointed  out  with  reasonable  clearness  by 
the  descriptive  language  employed. 

I  am  of  the  opinion  that  the  words,  "who  has  under  existing  laws 
taken  a  homestead,"  comprehend  and  include  all  persons  who  in  any 
manner,  by  original  entry  or  by  operation  of  law,  have  succeeded  to  the 
right  to  make  final  proof  and  payment  of  fees,  and  take  the  patent  for  the 
land.  As  this  right  is  cast  upon  the  widow  by  operation  of  law,  she  must 
be  held  to  have  taken  the  homestead  under  existing  laws,  and  should  not, 
by  narrow  and  inequitable  construction,  be  deprived  of  the  benefit  of  the 
amendatory  statute. 

Your  decision  is  accordingly  reversed. 


GEORGE  HILDRETH. 

Patent, — Title  by  patent  from  the  United  States  is  title  by  record,  and  delivery  of  the  in- 
strument is  not  essential  to  pass  the  title. 

Patented  Lands. — The  Act  of  March  3,  1879,  ^^^^  not  extend  the  privilege  of  relin- 
quishment and  new  entry  after  title  has  passed  from  the  Government. 

Commissioner  WILLIAMSON  to  Reg,  and  Pec. y  Crookston,  Minn.y  Feb,  25,  188 1. 

It  has  heretofore  been  held  by  this  office  that  the  act  of  March  3,  1879, 
does  not  extend  the  privilege  of  relinquishment  and  new  entry  in  cases 
where  the  title  to  the  land  entered  has  passed  from  the  government  to 
the  individual,  inasmuch  as  such  land  is  beyond  the  jurisdiction  of  this 
department,  though  the  parties  to  such  entries  may  make  additional  en- 
tries for  adjoining  land ;  and  I  know  of  no  good  reason  why  the  ruling 
in  this  respect  should  be  changed. 

A  case  analogous  to  the  one  now  under  consideration  was  treated  by 
my  letter  *'C**  of  September  3,  1879,  ^^  ^^^  Register  and  Receiver  at 
Vancouver,  Washington  Territory.  Thomas  Robins  relinquished  his  en- 
try upon  which  a  patent  had  been  issued  but  not  delivered.  This  office 
required  him  to  "  furnish  a  certificate  of  the  recorder  of  the  county  in 
which  the  land  is  situated,  that  said  patent  had  not  been  recorded,  or  the 
land  transferred  or  in  any  way  incumbered  by  him,  together  with  his  own  " 
affidavit  to  that  effect,"  and  that  he  had  not  served  in  the  army  or  navy 
during  the  war  of  the  rebellion.  It  was  stated  that  "  upon  the  receipt  of 
the  patent  the  required  proof  of  non-incumbrance  and  the  affidavits  re- 
ferred to  his  entry  will  be  canceled,  and  he  will  be  allowed  the  benefits  of 
the  act  of  March  3,  1879. 
•  *'In  no  case  will  parties  be  allowed  to  surrender  their  claims  for  the 
purpose  of  applying  for  the  benefits  of  said  act  when  patents  have  been 
delivered  to  them.*' 

The  letter  quoted  above  was  written  at  a  time  when  it  was  held  by  this 
office  and  the  department,  that  the  delivery  of  patent  was  necessary  to 
^  transfer  title.  It  having  been  decided  by  the  Supreme  Court  of  the 
United  States,  October  term,  1880,  in  the  case  of  Thomas  McBride  vs. 
Carl  Schurz,  Secretary  of  the  Interior,  that  '*  title  by  patent  from  the 
United  States  is  title  by  record,  and  delivery  of  the  instrument  to  the 
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grantee  is  not  essential  to  pass  title;"  the  ruling  of  this  office  and  the 
department  in  this  respect  has  been  necessarily  changed,  and  the  restric- 
tion contained  in  the  last  paragraph  of  the  letter  above  quoted  will  apply 
to  all  entries  for  which  patents  have  been  issued,  whether  the  patents  have 
or  have  not  been  delivered.  Though  it  is  not  necessary  to  quote  the  de- 
cision of  the  court  for  the  purpose  of  applying  it  to  the  case  now  under 
consideration,  inasmuch  as  the  party's  relinquishment  endorsed  upon  the 
patent,  and  acknowledged  before  the  clerk  of  the  court,  clearly  estab- 
lishes the  fact  that  the  patent  has  been  in  his  possessipn,  apd  the  case  is 
fully  covered  by  the  restrictive  clause  of  the  letter  quoted. 

Mr.  Hildreth's  relinquishment  is  therefore  rejected  by  this  office,  and 
the  duplicate  final  receipt  and  patent  are  returned  herewith.  In  my  opin- 
ion, that  portion  of  the  act  of  March  3,  1879,  relating  to  the  relinquish- 
ment of  entries  for  the  purpose  of  making  new  ones,  applies  to  such  entries 
only  as  may  be  in  course  of  completion,  and  cannot  be  construed  as  au- 
thorizing this  office  to  accept  a  deed  for  lands,  the  government  title  to 
which  has  become  extinct  by  the  issuance  of  patent ;  an  entry  within  the 
meaning  of  this  act  is  one  still  pending  in  this  office  awaiting  adjudica- 
tion, which  may  be  treated  in  an  arbitrary  manner  prior  to  the  issuing  of 
patent.  When  a  patent  has  issued  upon  an  entry,  being  duly  signed  and 
properly  recorded,  the  functions  of  this  office,  so  far  as  the  land  embraced 
in  such  patent  is  concerned,  ceases — except  in  certain  cases  where  it  is 
otherwise  especially  provided  by  law,  such. as  the  issuance  of  erroneous 
patents,  and  for  the  correction  of  errors  caused  by  erroneous  surveys,  etc. 
— and  this  office  has  ho  legal  authority  to  cancel  a  patent  by  reason  of 
relinquishment.  The  claim  or  entry  after  issuance  of  patent  becomes  a 
vested  right,  and  it  would  not  be  good  policy,  nor  for  the  best  interests* 
of  the  government,  for  this  office  to  establish  the  precedent  of  permitting 
parties  to  relinquish  such  rights  at  will  under  cover  of  the  act  of  March 
3,  1879.  ^2ul  it  been  the  intention  of  Congress  to  allow  persons  who 
had  received  patents  to  relinquish  and  secure  the  cancellation  of  the  same, 
that  body  should,  and  in  all  probability  would,  have  expressly  granted 
the  right  and  authorized  this  office  to  cancel  the  patents.  Having  failed 
to  do  so,  I  have  no  reason  to  believe  that  such  was  the  intention. 

You  will  in  future  reject  all  relinquishments  of  patented  entries  executed  ' 
under  the  act  of  March  3,  1879,  ^^^  ^^^^^  ^^  mind  that  persons  who  have 
made  entries  and  were   restricted  as   mentioned    in    that  act,  may  be 
permitted  to  make  additional  entries  in  accordance  with  its  provisions, 
although  patents  may  have  issued  to  them  upon  the  original  entries. 

You  will  returh  the  patent  enclosed  herewith  to  the  party  to  whom  it 
properly  belongs ;  and  treat  the  duplicate  receipt  in  the  usual  manner  for 
surrendered  duplicates,  making  annotations  thereon  showing  the  action 
of  this  office  in  relation  to  the  relinquishment,  with  a  reference  to  this 
letter  by  initial  and  date.  Also  note  upon  the  duplicate  receipt  the  date 
of  delivery  of  the  patent. 
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D,  RESIDENCE  AND  CULTIVATION. 


I^HYLORMAN  HIGGINS. 

Dwelling  House. — An  entry  made  under  the  homestead  law  is  not  illegal  when,  by  mis- 
take, the  dwelling  house  is  erected  upon  a  different  tract  from  that  entered. 

Secretary  ScHURZ  to  Cpmmissioner  Williamson,  Feb.  12,  1881. 

Referring  to  your  letter  of  9th  instant,  submitting  Abstract  No.  93,  of 
suspended  homestead  entries,  for  the  action  of  the  Board  of  Equitable 
Adjudication,  I  return  case  No.  loo,  of  the  list  embraced  therein,  being 
the.  entry  of  Phylorman  Higgins,  suspended  because  he  at  the  first,  by 
mistake,  erected  his  house  a  short  distance  beyond  the  line  of  his  claim. 
On  discovery  by  survey  made  in  1874,  about  one  year  after  entry,  he 
moved  the  house  upon  the  tract,  and  has  since  resided  therein. 

The  entry  is  entirely  legal,  and  needs  no  confirmation.  (See  i  Lester, 
385^  3  Op.  312.)  

BYRNE  vs.  CATLIN. 

Ignorance  or  Uncontrollable  Circumstance. — A  party  who  enters  a  homestead  and  at- 
tempts to  acquire  title  thereto  by  going  upon  the  land  and  remaining  over  night  once 
or  twice  in  six  months,  fails  to  establish  the  residence  contemplated  by  the  homestead 
law ;  and  where  it  is  shown  that  such  failure  to  comply  with  the  provisions  of  the  law 
was  not  the  result  of  ignorance  or  of  uncontrollable  circumstances,  the  entry  should 
be  canceled. 

Good  Faith. — Such  cases  as  the  above  should  not  be  submitted  to  the  Board  of  Equitable 
Adjudication.  Cases  goi^g  before  this  Board  are  limited  to  those  in  which  the  good 
faith  of  the  claimant  appears  unquestionable. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  Dec.  5,  1 878. 

The  evidence  shows  that  from  the  date  of  making  his  homestead  entry 
[April,  1875]  ^^^^^  t^^  ^^'^  o^  txidX,  May  22,  1877,  the  claimant  Catlin 
has  not  resided  upon  the  land.  According  to  his  own  testimony,  he  has 
in  no  sense  made  the  tract  his  home,  or  his  residence  within  the  true  in- 
tent and  meaning  of  the  statute,  as  during  that  long  period  he  has  slept 
in  the  house  upon  thfe  tract  but  a  very  few  times.  On  the  contrary,  he 
resided  with  his  father,  at  the  home  of  the  latter,  a  few  miles  distant. 

No  good  excuse  is  given  for  this  non-compliance  with  the  law,  neither 
sickness  nor  ignorance,  and  under  the  circumstances  the  plea  of  poverty 
cannot  be  considered  valid  or  reasonable. 

Catlin  asserts  that  one  reason  why  he  did  not  reside  upon  his  claim  was 
that  his  wife  refused  to  accompany  him.  He  was  married  November  10, 
1875,  seven  months  after  making  his  homestead  entry,  during  which  time 
he  does  not  appear  to  have  made  any  efforts  to  reside  upon  the  tract.  He 
further  testifies  that  he  first  requested  his  wife  to  go  and  reside  with  him 
on  the  claim  in  April,  1876,  one  year  after  date  of  entry. 

He  separated  from  his  wife  June  29,  1876,  and  from  that  time  until  the 
date  of  trial,  he  does  not  appear  to  have  made  any  attempt  to  reside  upon 
his  claim! 

His  wife  testifies  positively  that  she  did  not  refuse  to  reside  with  him 
upon  the  claim,  but  that  she  was  ready  to  do  so. 

I  agree  with  you  in  the  conclusion  that  he  has  not  complied  with  the 
requirements  of  the  law  in  the  matter  of  residence,  but  that  he  is  one  of 
a  cfkss  of  claimants  who  do  not  reside  upon  the  land  entered  by  them, 
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but  seek  to  keep  up  a  residence  thereon  by  going  thereto  and  remaining 
over  night  once  or  twice  in  six  months. 

Notwithstanding  your  finding  of  facts,  however,  you  state  that  in  view 
of  the  recent  action  of  this  department  your  office  would  not  be  justified 
in  cancelling  the  entry,  but  that  the  contest  should  be  dismissed,  and  the 
party  allowed  to  establish  his  residence  upon  the  land,  and  to  continue 
the  same  for  a  period  of  five  years,  and  that  any  future  neglect  in  comply- 
ing with  the  terms  of  the  law  in  the  matter  of  residence  will,  if  brought 
to  the  knowledge  of  your  office,  be  a  sufficient  cause  for  the  cancellation 
of  the  patent. 

No  decisions  of  the  department  are  cited  upon  which  this  conclusion 
is  based,  and  I  am  of  the  opinion  that  a  correct  interpretation  of  the 
decisions  of  the  department  will  not  sustain  the  conclusion  drawn. 

Some  cases  have  been  submitted  to  the  Board  of  Equitable  Adjudica- 
tion in  which  it  appeared  that  the  homestead  claimant  had  failed  to  reside 
upon  the  land  continuously  as  required  by  law.  In  such  cases,  I,  as  a 
member  of  the  Board,  have  declined  to  concur  in  the  recommendation 
of  your  office  that  the  entries  be  confirmed,  but  suggested  in  such  in- 
stances that  the  settler  be  required  to  reside  upon  the  land  for  the  statu- 
tory period,  and  at  the  expiration  of  the  same  that  the  case  be  again  sub- 
mitted to  the  Board  for  its  consideration.  In  such  cases,  however,  the 
equities  were  apparent,  there  were  no  adverse  claims,  but  final  proof  had 
been  submitted  from  which  it  appeared  there  had  been  a  failure  to  com- 
ply with  the  letter  of  the  law.  But  even  in  such  cases,  the  defect  could 
only  be  cured  by  the  Board  of  Adjudication,  acting  upon  equitable  prin- 
ciples, in  compliance  with  a  special  statute. 

In  the  case  under  consideration  it  has  been  shown,  in  the  manner  pre- 
scribed by  statute,  that  the  claimant  has  failed  to  comply  with  the  law  or 
the  spirit  of  the  law ;  hence  but  one  duty  remains  for  the  executive  officer, 
charged  with  the  administration  of  the  law,  and  that  is  to  execute  the 
same. 

The  homestead  law  is  liberal  in  its  provisions,  and  is  liberally  construed 
by  the  Department,  but  the  element  of  good  faith  in  attempting  to  com- 
ply with  the  law  must  be  apparent  on  the  part  of  the  claimant.  The 
absence  of  it  should  in  each  case  cause  a  forfeiture  of  the  claim. 

I  am  of  the  opinion  that  the  rule  proposed  in  your  decision,  viz:  that 
where  a  contest  has  been  instituted  as  provided  by  law,  and  the  fact 
clearly  established  that  the  claimant  has  failed  to  comply  with  the 
requirements  of  the  statute,  that  said  contest  should  be  dismissed,  and 
the  delinquent  informed  that  if  he,  in  future,  complies  with  the  statute, 
his  claim  will  be  perfected,  would  not  result  in  a  correct  administration  of 
the  homestead  law. 

From  the  evidence  submitted,  it  is  clear  that  Mr.  Catlin  has,  for  a 
period  of  more  than  two  years,  utterly  failed  to  comply  with  the  plain 
provisions  of  the  statute.  This  failure  was  not  the  result  of  ignorance, 
neither  was  it  the  result  of  circumstances  which  he  could  not  control.  On 
the  contrary,  it  appears  to  be  an  attempt  to  obtain  title  to  public  lands 
without  a  compliance  with  the  requirements  of  the  law.  In  all  such  cases 
the  claims  should  be  rejected. 

Your  decision  is  reversed  and  the  entry  of  Catlin  should  be  canceled. 
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JOHN  WINELAND. 

Residence  and  Cultivation. — The  homestead  law  insists  on  settlement  or  residence  and 

cultivation  for  a  period  of  five  years. 

Commissioner  Williamson  to  W.  K.  Mundenhall,  Washington^  D.  C.,Aug.  i6,  1877. 

The  facts,  in  brief,  are  as  follows :  Mr.  Wineland  made  this  entry 
January  15,  1870,  and  made  proof  January  6,  1877.  The  proof  shows 
that  he  had  never  resided  upon,  plowed  or  cultivated  the  homestead 
tract.  He  lived  with  his  family  a  quarter  of  a  mile  away,  and  all  that 
he  did  to  earn  the  homestead  during  the  seven  years  was  to  chop  and 
burn  the  timber  and  brush  on  one  or  two  acres  of  the  land.  At  the  end 
of  seven  years  he  was  making  preparations  to  build  a  home  thereon. 
The  reason  given  for  this  failure  to  comply  with  the  absolute  require- 
ments of  the  homestead  law,  is  that  Mr.  Wineland  was  afflicted  with  sore 
eyes  and  has  lost  the  sight  of  one  of  them.  That  is  indeed  a  misfortune, 
but  the  homestead  law  does  not  provide  for  such  misfortunes.  The  law 
insists  on  settlement  or  residence  and  cultivation  for  a  period  of  five 
years.  To  send  this  case  to  the  Board  and  to  issue  patent,  on  the  show- 
ing presented,  would  be,  in  my  opinion,  an  unwarrantable  assumption  of 
authority. 

You  say  you  understand  that  Wineland  has,  since  making  proof,  built  a 
house  on  the  land,  and  is  now  residing  therein. 

If  ample  proof  of  this  fact  be  transmitted  to  this  office  by  the  district . 
land  officers,  and  good  faith  be  evident,  I  will  then  consider  whether  the 
entry  in  question  may  not  be  held  in  suspension  subject  to  final  proof  to 
be  made  five  years  after  the  date  of  actual  settlement^  such  proof  to  be 
subject  to  the  action  of  the  Board  of  Adjudication. 


THORSTEN  OLSEN. 

Three  and  one-half  Years, — The  homestead  entry  of  a  party  who  failed  to  establish 
permanent  and  exclusive  residence  on  the  tract  until  three  and  one-half  years  after 
date  of  entry,  should  be  held  in  abeyance  until  the  expiration  of  five  years  from  set* 
tlement,  and  his  case  be  submitted  to  the  Board. 

Acting  Commissioner  Baxter  to  Reg.  and  Rec.^  Eau  Claire^  Wis.^  Sept.  3,  1878. 

It  appeared  by  the  final  affidavit  and  the  supporting  proof,  that  the 
party  did  not  establish  permanent  and  exclusive  residence  upon  the  tract 
until  April  15,  1875 — three  and  one-half  years  from  date  of  entry. 

Your  action  in  rejecting  said  proof  is  approved,  and  you  will  notify  the 
party  that  his  entry  will  be  held  in  abeyance  until  the  expiration  of  fw^ 
years  from  the  date  of  permanent  settlement  (viz. :  April  15,  1875)  when 
'  upon  presentation  of  proper  proof,  showing  continuous  residence  and 
cultivation  for  said  term  of  years,  the  case  will  be  submitted  to  the  Board 
of  Equitable  Adjudication  for  its  action.     *******     * 


ADAM  LICKLIDER. 

Additional  Time. — Where  a  homestead  claimant  has  failed  to  comply  with  the  law  in 
the  matter  of  residence,  he  may,  under  some  circumstances,  be  allowed  additional  time 
to  comply  therewith. 

Commissioner  WILLIAMSON  to  Reg,  and  Rec,  Little  Rock^  ArkaHsasy  October  22,  1877. 

Adam  Licklider  made  homestead  entry  No.   3481,  September  30th, 
1870,  for  the  W.  )4,  S.  E.  ^,  section  13,  township  5  N.,  range  17  W., 
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and  final  proof  in  the  case  was  transmitted  by  you  May  i6th,  1877,  for 
the  consideration  of  this  office,  which  proof  set  forth  that  the  settler  had 
built  a  house  upon  the  land,  cultivated  fifteen  acres  of  the  same,  and 
planted  an  orchard,  but  that  residence  was  not  commenced  until  Novem- 
ber 25th,  1876,  ** because  the  health  of  the  settler  and  his  family  would 
not  admit  of  it."  •  The  party  himself  states  in  his  final  affidavit  that  "I 
was  compelled  to  go  north  for  my  health,  and  as  soon  as  my  health  would 
permit  I  returned.'* 

By  office  letter  of  June  28th  last,  a  supplemental  affidavit  was  required 
showing  all  the  facts  in  the  case ;  and  I  am  in  receipt  of  your  letter  of 
July  31st  last,  enclosing  new  final  proof  by  witnesses  in  this  entry. 

This  evidence  develops  no  new  equities  in  the  case,  but  simply  corrob- 
orates the  above  statements,  the  language  being  "and  was  continuously 
absent  from  that  time"  (/.  e,  the  date  of  entry)  **  until  the  25th  day  of 
November,  1876.  He  was  so  absent  because  his  health  was  so  bad  that 
he  went  north  to  recuperate  it,  and  that  after  he  returned  he  built  a  house 
on  said  land. '  * 

It  appears,  therefore,  that  the  settler  has  totally  failed  to  comply  with 
the  requirements  of  the  homestead  law,  in  the  matter  of  residence  upon 
the  land  for  five  years  immediately  succeeding  date  of  entry,  which  action 
is  a  vital  provision  of  the  law. 

The  case,  as  it  now  stands,  is  not  a  proper  one  to  be  submitted  to  the 
Board  under  existing  rules,  with  a  view  to  the  issuance  of  patent  to  the 
settler.  I  have  decided,  therefore,  in  view  of  the  showing  made  (the  set- 
tler having  built  a  house  upon  the  land,  and  resided  therein  for  a  year 
past)  that  it  is  within  my  discretion  to  allow  him  further  time  in  which  to 
place  his  homestead  in  good  standing. 

You  will  accordingly  notify  Mr.  Licklider  that  his  entry  is  held  sus- 
pended, and  that  he  will  be  allowed  to  complete  five  years'  residence  upon 
the  land,  dating  from  the  time  his  house  was  built  and  residence  begun, 
aforesaid,  and  proof  of  five  years*  settlement  and  cultivation  being  trans- 
mitted to  this  office  at  the  prop)er  period,  final  papers  will  issue,  and  the 
case  be  held  subject  to  the  action  of  the  Board  of  Adjudication. 


CIRCULAR  INSTRUCTIONS  OF  APRIL  18,  1881,  UNDER  ACT 

OF  MARCH  ^,  1881. 

To  U.  S.  District  Land-  Officers, 

It  has  long  been  a  department  ruling  under  section  2297,  Revised  Stat- 
utes, that  if  a  homestead  claimant  did  not  establish  his  residence  upon 
the  homestead  within  six  months  from  date  of  entry,  such  entjy  might 
be  contested  and  cancelled  for  abandonment. 

By  act  of  Congress,  approved  March  3,  1881,  copy  appended  hereto, 
the  Commissioner  of  the  General  Land  Office,  in  his  discretion,  may 
allow  the  settler  twelve  months  from  date  of  entry  in  which  -to  commence 
his  residence  on  the  land,  where  there  may  have  been  climatic  reasons 
which  prevented  the  establishment  of  residence  at  an  earlier  date. 

At  the  expiration  of  six  months  from  date  of  entry,  the  homestead 
party  who  has  not  been  able  to  establish  a  bona  fide  residence  upon  the 
homestead  owing  to  climatic  reasons,  must  file  with  you  his  affidavit,  duly 
corroborated  by  two  credible  witnesses,  giving  in  detail  the  storms, 
floods,  blockades  by  snow  or  ice,  or  other  climatic  causes,  which  ren- 
dered it  impossible  for  him  to  commence  residence  within  six  months. 


410  HOMESTEADS. 

It  will  be  insisted  in  each  case  that  the  claimant  shall  exercise  all  rea- 
sonable diligence  in  establishing  bona  fide  residence  as  soon  as  possible 
after  the  climatic  hindrances  have  disappeared ;  and  a  failure  to  do  so 
would  imperil  the  entry  in  the  event  of  a  contest  prior  to  the  expiration 
of  one  year  from  date  of  entry.  A  claimant  cannot  be  allowed  the  lati- 
tude of  twelve  months,  when  it  can  be  shown  that  he  could  have  estab- 
lished his  residence  on  the  land  at  an  earlier  day.  To  the  end  that 
proper  data  may  be  placed  on  file,  you  will  require  each  settler  who  seeks 
the  remedy  which  said  act  trusts  to  my  discretion,  to  furnish  a  supple- 
mental corroborated  affidavit  as  soon  as  residence  is  established  by  him, 
giving  date  of  the  completion  of  his  house,  its  probable  value,  and  the 
date  of  commencing  residence  therein. 

The  affidavits  called  for  should  be  acknowledged  as  in  homestead  proof, 
before  a  judge  or  clerk  of  the  court  of  the  county  in  which  the  claimant 
resides,  or  before  a  district  land  officer. 

You  will  transmit  such  affidavits  to  this  office,  to  be  filed  with  their 
respective  homestead  papers,  and  for  such  action  as  may  be  required. 

C.  W.  HOLCOMB,  Acting  Commissioner, 


LOUISA  C.  ROTHWEILER. 

Absence, — Proceedings  to  protect  his  interest  where  a  homestead  settler  is  absent  from 
his  land  on  account  of  illness  and  cannot  return  thereto. 

Commissioner  McFarland  to  A.  G.  PORTER,  Indianapolisy  Indiana^  Aug.  17,  1881. 

Mr.  Rothweiler  states  that  his. daughter,  Louisa  C.  Rothweiler,  in  Octo- 
tober,  1878,  made  homestead  entry  for  the  N.  E.  ^  of  Section  10,  in  the 
township  18  S.,  R.  17  W.,  Rush  county,  Kansas,  on  which  land  she 
erected  a  good  frame  house,  stable,  granary,  etc.,  expending  in  the  neigh- 
borhood of  J{2,ooo;  that  she  had  about  fifty  acres  of  said  land  under 
cultivation,  when  about  a  year  ago,  everything  on  the  premises,  includ- 
ing buildings,  farming  machinery,  and  tools,  even  the  cattle,  were 
destroyed  by  prairie  fire,  out  of  which  his  son  and  daughter  barely 
escaped  with  their  lives,  notwithstanding  both  were  badly  burned,  and 
have  only  recently  recavered  from  their  sufferings ;  that  under  these  dis- 
tressing circumstances,  said  son  and  daughter  were  brought  home,  and 
the  daughter  is  now  absent  from  the  land  in  question  under  the  provi- 
sions of  the  act  of  Congress,  approved  June  4,  1880,  although  the  land  is 
being  kept  under  a  state  of  cultivation. 

He  further  represents  that  while  his  daughter  is  desirous  of  retaining 
her  homestead  entry,  she  will  be  unable  to  return  to  the  land  by  October 
I,  1 881,. and  that  he  knows  of  only  two  ways  by  which  his  daughter  can 
preserve  her  rights  in  the  premises,  /.  e,  ist.  **  By  changing  her  home- 
stead entry  to  a  timber  culture  entry,  which  would  enable  her  to  get  the 
necessary  work  done  and  not  live  on  the  land ;"  2d.  **  By  proving  up 
and  paying  %l.^<^  per  acre  for  the  land;'*  and  asks  whether  his  daughter 
can  retain  the  land  in  question  under  either  of  the  provisions  mentioned, 
and  if  so,  will  the  transaction  in  either  event  necessitate  her  return  to 
Kansas? 

In  reply  I  have  the  honor  to  inform  you,  as  you  desire  the  information 
sent  to  your  address,  that  the  records  of  this  office  show  that  Louisa  C. 
Rothweiler  made  homestead  entry  No.  2120,  for  the  N.  E.  )^  of  Sec. 
10,  in  township  18  S.,  R.  17  W.,  October  5,  1878,  and  the  same  stands 
unimpaired. 
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Miss  Rothweiler,  as  alleged,  is  now  absent  from  the  land  covered  by 
said  homestead  entry,  under  the  provisions  of  the  act  of  Congress  ap- 
proved June  4,  1880,  which  said  act  makes  it  *'  lawful  for  homestead  and 
pre-emption  settl^ts  on  the  public  lands  in  the  States  of  Kansas  and  Ne- 
braska, west  of  the  6th  meridian,  where  there  has  been  a  loss  or  failure 
of  crops,  from  unavoidable  cause  in  the  year  of  1879  ^^  1880,  to  leave 
and  be  absent  from  said  lands  until  the  ist  day  of  October,  1881  ;**  and 
it  is  further  alleged  that  she  will  be  unable  to  return  to  the  land  at  the 
expiration  of  her  leave  of  absence  under  said  act,  to  wit:  October  i, 
i88i. 

While  it  is  not  in  my  power  to  suspend  the  operations  of  Section  2297 
of  the  Revised  Statutes  of  the  United  States,  which  makes  homestead 
entries  liable  to  contest  and  the  land  revert  to  the  Government,  on  proot 
of  abandonment  or  change  of  residence  by  the  parties  for  more  than  six 
months  at  any  time,  as  shown  in  circular  of  October  i,  1880,  herewith  ; 
yet,  if  it  becomes  necessary  for  Miss  Rothweiler  to  be  absent  from  her 
land  for  a  longer  period  than  the  time  specified  by  said  Section  2297  R. 
S.,  in  order  to  recuperate  lost  health,  and  such  absence  is  the  cause  of  a 
contest  of  her  said  homestead  entry  for  **  abandonment,**  due  weight  will 
be  given  (in  considering  such  contest)  to  the  circumstances  which  caused 
the  absence. 

If,  however,  she  is  fearful  of  jeopardizing  her  interests  in  the  premises 
by  encountering  trouble  of  this  character,  she  may  proceed  under  the  first 
section  of  the  act  of  Congress  approved  May  14,  1880,  copy  herewith,  to 
relinquish  her  said  homestead  entry,  and  thereafter  be  allowed  to  enter 
the  land  so  relinquished,  under  the  timber  culture  act  of  June  14,  1878  ; 
provided,  however,  the  land  is  of  the  character  contemplated  by  the  pro- 
visions of  said  act,  /.  ^.,  "prairie  land  or  other  land  naturally  devoid  ot 
timber.*'  This  would  make  it  necessary  for  her  to  return,  to  make  the 
required  timber-culture  aflSdavit  in  the  land  district  where  the  land  is 
situated. 

Further,  she  may,  under  the  second  section  of  the  aqt  of  Congress  ap)- 
proved  June  15,  1880,  copy  herewith,  purchase  the  land  for  cash  at  the 
Government  price,  less  the  fee  and  commissions  already  paid. 

Therefore,  if  Miss  Rothweiler  concludes  to  avail  herself  of  the  benefits 
of  the  act  of  June  15,  1880,  the  affidavit  required  by  the  regulations 
issued  under  said  act  may  be  made  by  her  before  any  qualified  officer 
having  a  seal.  In  this  event  she  must  state  satisfactorily  why  said  affidavit 
cannot  be  made  before  the  local  officers,  or  before  the  judge  or  clerk  for 
the  county  where  the  land  is  situated. 

If  the  affidavit  is  made  before  a  Notary  Public,  the  officer  must  state  in 
his  certificate  the  date  when  his  commission  expires. 


NICKALS  vs.  BIRD  et  al. 

Residence. — Where  a  claimant  leaves  his  land  on  account  of  threats,  or  fear  of  violence, 
a  few  days  of  residence  should  not  be  construed  as  evidence  of  want  of  good  faith. 

Time, — Under  the  circumstances  of  this  case,  time  should  not  be  considered  as  runping 
against  the  defendants. 

Commissioner  McFarland  to  Reg,  and  Rec.^  Eureka,  Nevada,  yanuary  13,  1882. 

I  am  in  receipt  of  your  letter  of  October  24,  1881,  transmitting  the 
testimony  taken  at  hearings  held  at  your  office,  July  11  and  12,  i88i, 
with  a  record  in  the  proceedings  of  the  contested  cases  of  William  W. 
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Nickals  vs,  the  parties  to  the  following  homestead  entries,  involving  the 
entries,  to  wit : 

No.  159,  March  23,  1880,  Thompson  J.  Bird,  S.  W.  ^,  Sec.  17,  2  N., 
52  E.  No.  161,  March  23,  1881,  Peter  Winn,  S.  W.  ^  of  S.  E.  }(,  17, 
N.  14  of  N.  E.  14;,  Sec.  20,.  and  N.  W.  ^  of  N.  W.  ^,  Sec.  21,  20  N., 
52  E. 

The  entries  were  attacked  by  Nickals  on  the  ground  of  abandonment, 
by  affidavits  filed  April  21,  1881,  a  period  of  a  year  and  nearly  one  month 
after  date  of  the  entries. 

It  appears  that  Nickals  has  fenced  a  tract  containing  about  1,000  acres, 
and  that  the  tracts  in  said  entries  are  almost  entirely  within  the  enclosure. 

Nickals  states  that  Bird  appeared  on  the  outside  of  the  fence  about  the 
27th  or  28th  of  September,  1880,  and  commenced  the  construction  of  a 
small  house,  which  was  found  partly  finished  a  few  days  after,  and  situ- 
ated within  the  enclosure;  and  that  in  May,  1881,  Bird  again  reappeared, 
and  put  a  canvas  roof  on  the  house.  Nickals  also  states  that  a  spring 
had  been  cleared  out  and  a  ditch  opened,  requiring  about  two  days'  work. 
Although  the  testimony  of  Nickals  is  to  the  effect  that  Bird  did  not  make 
settlement  until  the  27th  of  September,  1880,  his  statement  is  not  very 
positive  as  to  the  date,  and  is  unsupported  by  his  witnesses.  On  the 
other  hand,  Bird  testifies  positively  that  he  commenced  building  the 
house  on  September  20,  1880,  and  that  he  was  on  the  land  in  March  and 
May,  1881 ;  and  in  June,  1881,  went  thereon,  and  remained  there.  Bird 
is  positive  from  dates  and  circumstances  that  he  commenced  improving 
the  tract  on  the  20th  of  September,  1880.  At  the  latter  date,  six  months 
from  date  of  entry  had  not  expired. 

Bird  states  that  the  lands  having  been  in  litigation,  and  the  decision  of 
your  office  against  him,'  he  felt  unable  to  risk  lexpenditure  thereon  suffi- 
cient to  establish  a  permanent  residence  upon  the  tract,  until  informed  of 
the  decision  of  this  office  in  his  favor  in  April,  1881.  Bird  referred  to 
the  previous  contest  of  Nickals  against  Burbank,  Bird,  Winn,  et  a/.,  which 
will  be  referred  to  further  on. 

The  testimony  in  the  case  of  Winn  shows  that  he  conveyed  lumber  to 
the  land  embraced  in  his  entry,  May  24,  1881,  and  that  he  was  then 
threatened  with  violence  by  Nickals,  in  consequence  of  which  he,  Winn, 
left  the  lumber  and  returned  to  Eureka.  On  June  5,  1881,  Winn  com- 
menced the  erection  of  his  house  on  the  land ;  but  it  appears  that  he  was 
unable  to  finish  it  previous  to  the  hearing,  because  of  sickness  and  pov- 
erty, and  sought  shelter  with  Bird,  who  lived  in  the  vicinity.  Winn  was 
sick  nearly  all  the  time  from  August  i,  1880,  until  May,  188 1,  part  of  the 
time  being  in  the  county  hospital.  These  facts  were  not  disputed  on  trial, 
cross-examination  being  waived,  and  no  evidence  adduced  in  rebuttal. 
It  would  appear,  therefore,  that  it  was  impossible  for  Winn  to  have  made 
settlement  for  a  period  commencing  about  five  months  after  entry,  and 
ending  subsequently  to  the  initiation  of  the  contest  in  April,  1881. 

Bird  and  Winn  claim  under  the  homestead  statutes  for  the  benefit  of 
soldiers  and  sailors. 

You  decided  that  the  defendants  had  failed  to  comply  with  the  require- 
ments of  the  homestead  law  in  respect  to  residence,  citing  to  your  opin- 
ion as  in  Bird's  case,  the  decision  of  the  Hon.  Secretary  of  the  Interior 
in  the  case  of  Byrne  vs.  Catlin  (Copp,  Vol.  5,  p.  146),  in  which  it  was 
held  that  going  upon  the  land  by  the  homestead  claimant  and  remaining 
over  night  once  or  twice  in  six  months  fails  to  establish  the  residence 
contemplated  by  the  homestead  law. 
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Defendants  took  an  appeal  from  your  decision. 

The  prior  contest  of  Nickals,  against  the  parties  above  mentioned,  was 
made  on  the  ground  that  the  lands,  being  enclosed  and  in  the  possession 
of  Nickals,  were  not  subject  to  homestead  entry.  The  contest  was  com- 
menced April  5,  1880,  less  than  one  month  after  the  entries  were  made; 
and  on  August  31,  1880,  before  the  expiration  of  six  months  from  date 
of  entry,  you  rendered  a  decision  adverse  to  the  homestead  parties.  The 
decision  of  this  office  dismissing  the  contest,  dated  March  31,'  1881 
{^Copf  s  Land  Owner  for  July,  1881,  p.  57),  which  became  final,  reached 
your  office  on  or  about  April  15,  1881,  in  which  month  the  present  con- 
test was  commenced. 

It  therefore  appears  that  the  homestead  claimants  were  embarrassed  by 
the  possession  of  Nickals,  and  the  adverse  decision  of  your  office,  ren- 
dered within  six  months  from  date  of  entry,  and  not  set  aside  until  a  few 
weeks  prior  to  the  initiation  of  the  present  contest.  When  the  first  con- 
test commenced  in  April,  1880,  there  was  ground  for  apprehension  as  to 
the  result  upon  the  part  of  defendants,  in  view  of  the  decisions  then  fol- 
lowed; besides  upon  the  decision  of  your  office  in  August,  1880,  there 
was  danger  of  ejectment  by  due  process  of  law,  in  case  of  inhabitation  of 
the  tracts  by  them.  I  do  not  think  that  it  has  been  shown  as  you  con- 
clude that  the  "element  of  good  faith**  has  been  lacking  on  the  part  of 
defendants.  The  case  of  Byrne  vs,  Gatlin,  cited  by  you,  is  not  analogous 
to  the  one  under  consideration.  On  account  of  the  cir<!:umstances  men- 
tioned, I  think  that  time  should  not  run  against  the  defendants. 

I  have  mentioned  testimony  relating  to  a  period  of  time  subsequent  to 
the  initiation  of  this  contest,  not  as  relevant  to  the  issue,  but  in  order 
that  my  ruling  may  be  the  better  understood.  It  being  held  that  time 
should  not  run  against  the  defendants  up  to  April,  1881,  it  follows  that  the 
entries  at  the  time  of  the  contest  in  said  month  were  not  subject  to  attack 
on  the  ground  of  abandonment  under  section  2297  of  the  Revised 
Statutes. 

Your  decision  is  reversed  for  the  reason  given. 


T.  W.  LUNING. 


Grazing  Countries, — Stock  raising  and  dairy  production  are  so  nearly  akin  to  agricilltural 
pursuits,  that  in  grazing  countries  proof  of  settlement  and  use  of  the  land  for  such 
purposes  is  satisfactory  compliance  with  the  homestead  law. 

Secretary  ScHURZ  to  Chas.  Devens,  Attorney -General,  October  13,  1880. 

Case  No.  84,  submitted  for  the  action  of  the  Board  of  Equitable  Adju- 
dication, homestead  of  T.  W.  Luning,  Pueblo  District,  Colorado,  does 
not,  in  my  opinion,  require  confirmation.  The  cause  of  suspension  as 
stated  by  the  Commissioner  is  the  failure  to  make  actual  cultivation  of 
the  soil,  although  the  land  had  been  made  the  home  of  the  party,  and 
devoted  to  grazing  purposes  for  the  statutory  period. 

It  was  established  at  an  early  period  of  the  administration  of  the  pre- 
emption law,  that  in  the  grazing  districts,  stock  raising  and  dairy  pro- 
duction were  so  akin  to  agricultural  pursuits  as  to  justify  the  allowance 
of  entry  upon  pf  oof  of  permanent  settlement  and  use  of  the  land  for  such 
purposes.  The  same  construction  should  apply  to  homestead  settlement, 
there  being,  in  contemplation  of  law,  no  difference  in  the  requirements  of 
the  statute  respecting  the  nature  of  the  acts  to  be  performed  by  the  settler. 
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WALTER  M.  PRIEST  et  al. 

Cultivation. — The  requirement  of  cultivation  is  one  of  the  conditions' upon  which  a 
homestead  entry  is  allowed.  Notwithstanding  the  peculiarities  of  land  in  Colorado, 
this  condition  must  be  enforced. 

What  will  be  accepted  as  proof  of  cultivation. 

Commissioner  Williamson  to  Reg.  and  Rec,  Denver,  Colo.,  March  24,  1880. 

The  following  cash  entry  and  homestead  entries  are  suspended,  the  rea- 
son therefor  being  shown  by  the  remarks  following  the  description  of 
each,  viz. : 

Cash  entry  3030,  March  24,  1879,  commutation  of  homestead  entry 
3697,  Walter  M,  Priest.  W.  >^  of  N.  E.  J^,  S.  E.  l^  of  N.  W.  ^,  and 
N.  E.  ^  of  S.  W.  ^,  Sec.  3,  9  S.,  68  W.  No  cultivation;  land  used 
for  stock  grazing  and  cutting  hay ;  no  land  broken ;  not  stated  in  proof 
whether  land  could  readily  be  cultivated. 

Homestead  entry  of  Richard  Bail,  original  number  3187,  final  certifi- 
cate 1 186,  March  28,  1879.  N^-  E-  ^>  Sec.  30,  i  S.,  67  W.  No  culti- 
vation; some  land  broken;  stated  in  proof  that  no  **  crops*'  were  raised 
on  account  of  lack  of  water  for  irrigation ;  hay  cut. 

Homestead  entry  of  Adelgunde  Kelden,  final  number,  1202,  May  19, 
1879,  original  entry  2677,  made  by  her  former  husband,  Gottlieb  Maul, 
S.  yi  of  S.  W.  i^.  Sec.  I,  and  N.  >^  of  N.  W.  ^,  Sec.  12,  9  S.,  63  W. 
No  cultivation  ;  no  land  broken  ;  land  used  for  raising  stock.  Character 
of  land  in  respect  to  cultivation  not  stated  in  proof. 

Homestead  entry  of  Randolph  Bishop,  original  number  2916,  final  cer- 
tificate 1 201,  May  17,  1879.  N.  E.  %  of  S.  E.  }(,  and  S.  E.  %  of  N. 
E.  ^  of  Sec.  31,  and  W.  ^4  of  N.  W.  }(,  Sec.  32,  9  S.,  62  W.  No  cul- 
tivation ;  claimant  states  that  one-half  acre  was  broken,  but  witnesses  do 
not ;  land  used  for  grazing  and  stock-raising ;  character  of  land  in  re- 
spect to  cultivation  not  stated  in  proof. 

By  letter  to  the  Register  and  Receiver  at  San  Francisco,  California, 
"  C,"  dated  April  25,  1879,  having  reference  to  the  homestead  entries  of 
Patrick  GafTery  and  others,  it  was  decided  in  substance  by  me  that  actual 
cultivation  of  the  entered  tract  is  required  to  be  shown  on  final  proof  by 
parties  who  take  up  lands  under  the  homestead  statutes  for  actual  settle- 
ment and  cultivation.  I  refer  to  entries  made  under  section  2289  of  the 
Revised  Statutes,  except  those  made  under  said  section  for  the  use  and 
benefit  of  an  original  farm,  in  which  cases  it  is  sufficient  to  show  such  use 
in  connection  with  residence  upon,  and  improvement  and  cultivation  of, 
the  original  farm.  The  requirement  of  cultivation  is  one  of  the  condi- 
tions upon  which  entry  is  allowed,  and  is  accepted  by  the  party  in  mak- 
ing the  affidavit  prescribed  by  section  2290  of  the  Revised  Statutes,  and 
its  performance  is  required  to  be  proven  by  section  2291  on  consummat- 
ing the  entry.  It  was  decided  in  my  said  letter  that  this  requirement 
must  be  fulfilled  under  the  law  as  it  stands,  and  in  accordance  with  the 
meaning  of  the  word  cultivation,  as  defined  by  standard  authorities. 

I  am  not  unmindful  that  the  character  of  the  lands  in  the  State  of 
Colorado,  where  there  is  but  little  rainfall,  differs  from  that  of  those  em- 
braced in  the  rain  areas  east  of  the  looth  meridian. 

In  scarcely  any  case  in  Colorado  can  the  land  be  tilled  and  crops 
raised,  except  by  means  of  irrigation,  and  in  certain  #f  the  parks  or 
mountam  valleys,  the  altitude  is  too  great  to  admit  of  any  crops  being 
raised  except  hay.  Another  fact  incidental  to  the  subject  is  worthy  of 
remark  here,  namely,  that  the  act  for  the  disposal  of  desert  lands  ap- 
proved March  3,  1877,  is  not  applicable  to  your  State,  so  that  the  unof- 
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fered  lands  are  subject  to  entry  only  (as  agricultural)  under  the  pre- 
emption, homestead  and  timber  culture  statutes. 

This  condition  of  the  matter  has  a  tendency  to  retard  settlement  and 
use  of  the  arid  lands.  The  whole  subject  of  the  disposal  of  desert  and 
pasture  lands  is  before  Congress,  in  connection  with  the  legislation 
recommended  by  the  **  Lands  Commission**  created  by  said  body,  and  it 
is  confidently  hoped  that  action  will  be  taken  at  an  early  day  for  the  ben- 
efit of  such  localities. 

The  people  seem  generally  to  have  been  led  into  the  belief  that  the  use 
of  such  lands  for  grazing  or  cutting  hay,  may  be  accepted  as  a  compli- 
ance with  the  law  in  connection  with  residence  and  improvement.  Such 
acts,  however,  cannot  be  considered  cultivation^  under  the  most  liberal 
construction  of  the  requirement  and  definition  of  the  word.  Something 
more  must  be  done.  If  nothing  more  can  be  done  on  account  of  lack 
of  water  for  extensive  irrigation,  some  vegetables  may  be  raised  with  the 
water  obtainable  where  the  altitude  is  not  too  great ;  and  where  it  is,  if 
hay  cannot  be  cultivated,  or  anything  else,  the  land  cannot  be  considered 
as  subject  to  the  operations  of  the  homestead  statutes. 

By  the  expression  ** cultivation  of  hay,**  I  mean  breaking  the  land  and 
sow^ing  grass  seed,  where  the  same  may  be  caused  to  grow,  or  improving 
the  growth  of  the  native  grass,  so  as  to  make  the  land  what  is  termed 
"hay  land**  by  means  of  fertilization  or  irrigation. 

It  is  probable  that  the  homestead  settlers  above  mentioned  may  be  able 
to  cultivate  the  lands  entered  sufficient  to  show  good  faith ;  for  where  a 
settler  can  establish  a  residence  for  a  long  period  there  must,  it  seems  to 
me,  be  water,  to  cultivate  to  some  extent,  as  above  explained,  and  I  have 
concluded,  in  view  of  the  facts  and  circumstances  mentioned,  to  allow 
them  to  do  this ;  yet  with  a  view,  upon  proof  that  they  have  done  so,  to 
submission  of  their  entries  for  the  action  of  the  Board  of  Adjudication. 
If  the  parties  refuse  to  do  this,  proper  action  will  be  taken,  in  order  that 
they  may  have  opportunity  to  take  an  appeal  to  the  Hon.  Secretary  of 
the  Interior.  Notify  them  accordingly,  require  them  to  signify  their  in- 
tention in  the  matter  without  unnecessary  delay,  and  make  due  report. 
Should  they  elect  to  cultivate  the  land,  proof  of  cultivation  must  be  made 
by  testimony  of  claimant  corroborated  by  the^  testimony  of  two  wit- 
nesses, and  forwarded  here  through  your  office. 


JEREMIAH  SANBORN. 

Reasons  for  suspending  entry  in  this  case. 
Commissioner  Williamson  to  Reg,  and  Rec.,  Pueblo ^  Colo.y  April  20,  1880. 

The  following  homestead  entry  is  suspended,  for  the  reasons  stated  in 
the  remarks  below,  viz. : 

Original  No.  1201,  Oct.  16,  1878,  final  certificate  issued  same  day. 
No.  360,  Jeremiah  Sanborn,  N.  W.  ^  of  N.  E.  ^,  Sec.  24,  and  S.  yi  of 
S.  E.  y^.  Sec.  13,  15  S.,  58  W.,  and  S.  W.  %  of  S.  W.  %,  Sec.  18,  15 
S.,  57  W.,  commutation  of  pre-emption  declaratory  statement  5052,  filed 
Oct.  16,  1878,  alleging  settlement  Oct.  i,  1873.  Land  used  for  grazing 
and  care  of  sheep ;  proof  shows  that  none  of  the  land  had  been  culti- 
vated ;  proof  of  only  one  witness  furnished ;  pre-emption  homestead  affi- 
davit and  final  homestead  affidavit  give  date  of  settlement  as  being  Oct. 
I,  1878,  instead  of  Oct.  i,  1873;  5  years  from  date  of  homestead  entry 
will  expire  in  1883. 
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As  will  above  appear,-  this  party  made  final  entry  immediately  upon 
changing  his  pre-emption  filing  to  a  homestead  entry;  claiming  credit  in 
making  proof  for  period  of  pre-emption  settlement,  which  commenced 
over  five  years  previous,  I  am  of  opinion  that  parties  in  such  cases  must 
show  a  substantial  compliance  with  all  the  requirements  of  the  homestead 
law,  not  only  in  respect  to  residence  upon  and  improvement  of  the  land, 
as  required  by  both  the  pre-emption  and  homestead  laws,  but  also  in  re- 
gard to  actual  cultivation  of  the  soil,  one  of  the  essential  requirements  of 
the  law. 

Under  the  pre-emption  law,  settlement  in  person,  the  erection  of  a 
dwelling,  inhabitation  and  improvement  of  the  tract,  must  be  proven. 
Under  the  homestead  law,  I  hold  that,  whatever  the  character  of  the  land 
may  be,  cultivation  thereof  sufficient,  at  least,  to  evidence  good  faith,  is  an 
indispensable  requirement,  "a  requirement  that  may  be  fulfilled  on  land 
suitable  for  occupancy  and  inhabitation  as  a  bona  fide  homestead  under 
the  provisions  of  the  law. 

In  cases  of  transmutation  of  a  pre-emption  filing  to  a  homestead  entry, 
such  as  that  referred  to  herein,  the  party  in  making  final  proof  in  support 
of  the  homestead  entry  is  entitled  to  credit  for  period  of  pre-emption 
settlement  in  computing  the  time  required  to  perfect  title  under  the 
homestead  law  by  the  act  of  May  27,  1878;  but  you  will  observe  b/ 
reference  to  this  act  that  the  privilege  is  granted,  *'  subject  to  all  the  pro- 
visions of  the  law  relating  to  homesteads."  Although  Mr.  Sanborn 
failed  to  cultivate  prior  to  homestead  entry,  he  had  yet  five  years  from 
date  thereof  in  which  by  law  this  requirement  might  be  fulfilled. 

Notify  him  of  this  decision,  and  make  due  report  of  his  election  in  the 
matter,  in  accordance  with  instructions  communicated  to  you  by  letter 
of  the  1 6th  instant.  Should  he  elect  to  cultivate  yet,  and  furnish  proof 
thereof,  require  that  new  proofs  be  furnished,  consisting  of  "pre-emption 
homestead,*'  and  final  homestead  affidavits,  correctly  stating  date  of  settle- 
ment and  testimony  of  claimant  and  two  witnesses  in  the  prescribed  form. 


PATRICK  GAFFERY  et  al. 

Unfit  for  'CulHx>ati(m. — Lands  not  agricultural  in  character  and  unlit  for  cultivation  can- 
not be  entered  under  the  homestead  laws. 

Cultivation  Necessary — Definition. — Cultivation  is  as  essential  a  condition  in  the  home- 
stead acts  as  residence.  Definition  of  term.  An  agreement  to  cultivate  is  not  a  com- 
pliance with  law. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.^  San  Francisco,  Cal.y  April  25,  1879. 

The  following  homestead  entries  are  held  for  cancellation,  for  the  reason 
that  the  claimants  have  failed  to  cultivate  the  land  embraced  in  their  re- 
spective entries  as  required  by  the  provisions  of  the  homestead  law,  viz : 

The  second  section  of  the  homestead  act  of  1862,  to  secure  homesteads 
to  actual  settlers  on  the  public  domain,  provides  that  the  person  applying 
for  the  benefit  of  this  act  shall  make  an  affidavit,  among  other  things, 
that  such  application  is  ''made  for  the  purpose  of  actual  settlement  and 
cultivation  J*  ^  The  claimants  were  acquainted  with  these  conditions  when 
they  applied  for  the  benefit  of  this  law,  and  cannot  now  deny  their  force 
and  effect.  If  was  the  intention  of  Congress  to  give  homesteads  to  per-^ 
sons  who  would  in  good  faith  reside  upon  and  cultivate  unappropriated 
public  land.     The  instructions  issued  by  this  office  relative  to  homestead 
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entries  state  that  the  settler  "  upon  faithful  observance  of  the  law  in 
regard  to  settlement  and  cultivation  "  for  the  period  required  by  law,  and 
upon  making  satisfactory  proof  of  his  compliance  with  the  law  and  pay- 
ing the  fees  and  commissions,  shall  be  entitled  to  a  patfiit  for  the  land. 
The  only  exception  made  in  the  law  and  instructions,  Where  the  use  of 
land  may  be  substituted  for  cultivation,  is  in  case  of  what  is  known  as 
"adjoining  farm  homesteads,'*  when  j|  must  appear  in  the  final  proof  that 
the  party  making  the  entry  has  for  the  period  required  by  law  continued 
to  reside  upon  and  cultivate  the  original  farm  tract  and  has  bona  fide 
made  use  of  the  adjoining  farm  as  part  of  the  homestead. 

In  considering  the  reason  and  spirit  of  the  homestead  law,  I  am  of  the 
opinion  that  it  was  not  the  intention  of  Congress  that  lands  hot  agricul- 
tural in  character  and  unfit  for  cultivation  should  be  entered  under  its 
provisions ;  it  is  plain  that  such  was  not  the  intention  in  making  cultiva- 
tion one  of  the  essential  requirements  of  the  law.  Webster  defines  cul- 
tivation to  be  "the  art  or  practice  of  cultivating — improvements  for 
agricultural  purposes — tillage — production  by  tillage,'*  and  in  this  sense 
must  the  word  in  its  use  here  be  understood. 

Cultivation  is  certainly  as  much  k  condition  of  the  law  as  residence. 
If  it  is  in  the  power  of  this  office  to  dispense  with  the  requirement  as  to 
cultivation,  it  may  with  as  much  reason  dispense  with  that  of  residence, 
and  defeat  the  object  of  the  law  or  make  its  conditions  subject  to  the 
caprice  of  the  settler. 

But  the  matter  is  not  left  in  any  doubt ;  it  is  not  left  to  the  discretion 
of  either  the  settler  or  the  officer  charged  with  the  administration  of  the 
law,  to  dispense  with  the  conditions  imposed  by  the  law.  A  case  is  not 
brought  within  the  provisions  of  the  law  by  an  agreement  to  cultivate, 
unless  there  has  been  actual  cultivation  of  the  land. 


MARGARET  S.  KISSACK. 

Innocent  Purchaser. — A  party  having  made  a  homestead  entry  failed  to  cultivate  the  land, 
and  sold  his  tract  to  a  woman,  who,  on  the  plea  of  being  an  innocent  purchaser  for 
valuable  consideration,  applied  to  have  a  patent  issued  to  her  for  said  entry:  Held^  that 
the  applicant  cannot  be  considered  an  innocent  purchaser  without  notice ;  that  the 
homestead  right  is  made  dependent  upon  the  perfornjance  of  certain  conditions,  and 
purchasers  are  bound  to  know  the  law  and  examine  the  titles  they  buy. 

Acting  Commis^r  Armstrong  to  Reg.  and  Rec^  San  Francisco ^  Cal.,  February  19, 1880. 

I  have  received  your  letter  of  January  21,  1880,  referring  to  my  deci- 
sion of  April  25,  1879,  holding  for  cancellation  on  the  ground  of  non- 
cultivation,  William  Frazier's  homestead  entry  No.  2932,  dated  Septem- 
ber 12,  1877,  for  lots  2  and  3  and  S.  ^  of  N.  W.  ^  Section  i,  T.  11 
N.,  R.  10  W.  (commuted  to  military  warrant  location,  act  of  1855,  ^'  ^ 
R.  No.  1934,  dated  December  9,  1878),  and  transmitting  the  application 
of  Margaret  S.  Kissack  to  have  a  patent  issue  for  said  entry.  She  claims 
to  have  purchased  said  land  April  22,  1879,  ^^  good  faith  and  for  valua- 
ble consideration,  and  that  "she  was  not  aware  that  there  was  anything 
wrong  with  the  proof  in  Frazier's  homestead  entry ;  when  he  presented 
the  duplicate  receipt  from  the  land  office  she  supposed  that  was  sufficient 
evidence  that  he  was  the  owner  of  the  land,  and  had  a  perfect  right  to 
sell.'' 

The  record  of  this  case  shows  that  William  Frazier  made  said  home- 
stead entry  September  12,  1877,  for  the  tracts  described  unoffered  land, 
27 
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and  made  final  proof  December  9,  1878,  that  he  is  a  single  man  without 
family,  his  improvements  are  of  an  indifferent  character.  The  testimony 
shows  that  he  had  not  broken  or  cultivated  any  of  the  land  nor  raised  any 
crops  thereon,  but  has  used  the  land  for  grazing  purposes.  He  says 
therein : 

"I  have  600  sheep  on  shares.  I  have  not,  for  want  of  means,  been 
able  to  buy  any.*' 

The  principal  things  required  of  a  homesteader  to  secure  his  right  are : 

I.  To  reside  upon  the  land,  and  make  his  permanent  and  exclusive 
home  thereon  for  the  period  required  by  law.  2.  To  cultivate  the  land 
embraced  in  his  entry. 

As  Frazier  had  not  complied  with  one  of  the  essential  conditions  of  the 
homestead  law — cultivation — a  condition  as  plainly  stated  as  residence, 
I  held  his  entry  for  cancellation  as  stated. 

The  proposition  that  Margaret  S.  Kissack  is  an  innocent  purchaser, 
without  notice  of  any  defects  in  Frazier*s  entry,  and  therefore  entitled  to 
protection,  cannot  be  accepted. 

Mr.  Frazier  made  final  entry  under  section  2301  of  the  Revised  Stat- 
utes, which  permits  a  homesteader  Ito  commute  his  entry  to  cash  at  any 
time  before  the  expiration  of  the  five  years  **on  making  proof  of  settle- 
ment and  cultivation  as  provided  by  law  granting  pre-emption  rights." 

Section  2262  of  the  Revised  Statutes  provides  that  before  any  person 
claiming  the  benefit  of  this  chapter  (pre-emption)  is  allowed  to  enter 
lands,  he  shall  make  oath : 

1.  That  he  has  never  had  the  benefit  of  any  right  of  pre-emption. 

2.  That  he  is  not  the  owner  of  320  acres  of  land. 

3.  That  he  has  not  settled  upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith  to  appropriate  it  to  his  own  exclu- 
sive use;  and, 

4.  That  he  has  not  directly  or  indirectly  made  any  agreement  or  con- 
tract by  which  the  title  which  he  might  acquire  from  the  government 
should  inure  to.  the  benefit  of  any  person  except  himself;  "and  if  any 
person,  taking  such  oath,  swears  falsely  in  the  premises,  he  shall  forfeit 
the  money  which  he  may  have  paid  for  such  land  and  all  right  and  title 
to  the  same ;  and  any  grant  or  conveyance  which  he  may  have,  except  in 
the  hands  of  bona  fide  purchasers  for  valuable  consideration,  shall  be  null 
and  void." 

Does  this  provide  the  protection  of  bona  fide  purchasers  where  the 
legal  objections  to  an  entry  are  other  than  those  enumerated  in  said  sec- 
tion 2262  ?  I  think  not.  It  will  be  observed  that  the  affidavit  which  he 
is  required  to  make  by  this  section  relates  solely  to  the  pre-emptor*s  right 
and  qualifications  to  make  an  entry,  excluding  proof  of  his  compliance 
with  the  pre-emption  law  respecting  settlement  and  improvement,  and 
that  the  express  exception  in  this  section  in  favor  of  bona  fide  purchasers 
does  not  apply  to  cases  where  proof  of  settlement  and  improvement  made 
imder  section  2263  is  not  satisfactory  to  the  officers  who  are  especially 
designated  by  law  to  receive,  consider  and  pass  upon  proofs  presented. 
We  find  that  section  2263  provides  that  prior  to  any  entries  being  allowed 
under  section  2259,  "proof  of  settlement  and  improvement  thereby  re- 
quired shall  be  made  to  the  satisfaction  of  the  Register  and  Receiver  of 
the  land  district  in  which  such  lands  lie,  agreeably  to  such  rules  as  may  be 
prescribed  by  the  Secretary  of  the  Interior,*^ 

A  careful  consideration  of  this  law  shows  the  necessity  for  this  require- 
ment, that  the  matters  which  a  pre-emptor  is  required  to  make  oath  to 
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are  subjects  which  cannot  be  determined  by  the  ordinary  testimony 
offered-  in  support  of  an  entry :  as  for  example,  a  person  removes  to  an- 
other land  district  where  the  transactions  of  his  previous  life  are 
unknown ;  therefore,  if  he  should  be  found  subsequently  to  have  sworn 
falsely  respecting  (i)  his  right  of  pre-emption ;  (2)  that  he  is  not  the 
owner  of  320  acres  of  lane};  (3)  as  to  his  good  faith  in  making  the  entry 
for  his  own  use;  and,  (4)  that  he  has  not  made  any  agreement  or  con- 
tract by  which  the  title  he  might  acquire  should  inure  to  the  benefit  of 
any  person  except  himself,  **he  shall  forfeit  the  money  which  he  may 
have  paid  for  such  land,  and  all  right  and  title  to  the  same,*'  etc.  But 
the  matter  of  his  compliance  with  the  requirements  of  the  law  (Sec. 
2263),  as  to  settlement  and  cultivation,  are  matters  of  fact  which  are 
within  the  knowledge  of  his  present  neighbors ;  and  when  their  testimony 
upon  these  points  is  presented  this  office  m?iy  pass  upon  it,  and  nowhere 
in  the  law  is  that  power  denied.  Will  it  be  conceded  that  a  homesteader 
can  declare  a  nullity  the  power  of  this  office,  exercised  in  obedience  to 
the  statute,  to  cancel  an  entry  while  the  legal  title  remains  in  the  govern- 
ment, where  it  is  found  that  the  witnesses  have  sworn  falsely?  that  the 
tract  involved  is  in  its  native  state,  showing  no  evidence  of  settlement 
and  cultivation,  and  that  the  law  has  not  been  complied  with  ? 

In  the  well-known  case  of  Myers  vs'.  Croft  (13  Wall.  291),  it  was  held 
that  the  certificate  issued  by  the  Register  for  a  patent  vests  in  the  pre- 
emptor  an  assignable  interest  in  the  land. 

Justice  Davis,  in  delivering  the  opinion  of  the  court  in  this  case,  says: 

"The  act  itself  is  one  of  a  series  of  pre-emption  laws,  conferring  upon 
the  actual  settler  upon  a  quarter  section  of  public  land  the  privilege  (en- 
joyed by  no  one  else)  of  purchasing  it  on  complying  with  certain  prescribed 
conditions. 

"  It  has  been  the  well-known  policy  of  Congress  in  passing  these  laws 
not  to  allow  their  benefit  to  enure  to  the  benefit  of  land  speculators;  but 
this  wise  policy  was  often  defeated. 

"Experience  has  proved  that  designing  persons  being  unable  to  pur- 
chase lands  on  account  of  their  withdrawal  from  sale,  would  procure  mid- 
dle men  to  occupy  them  temporarily  with  indifferent  improvements, 
under  an  agreement  to  convey  them  as  soon  as  they  were  entered  by  vir- 
tue of  their  pre-emption  right.*'  "The  object  of  Congress- was  attained 
when  the  pre-emptor  went  with  clean  hands  to  the  Land  Office  znd  proved 
up  his  right,  and  paid  the  government  for  his  land,'*  *  *  *  <*  leaving  the 
pre-emptor  free  to  sell  his  land  after  the  entry,  if  at  that  time  he  was  in 
good  faith  the  owner  of  the  land,  and  had  done  nothing  inconsistent  with 
the  provisions  of  the  law  on  the  subject." 

An  agreement  to  cultivate  the  land  he  applies  to  enter  without  subse- 
quent cultivation  or  any  effort  in  that  direction,  is  an  evasion  of  the  law, 
and  is  certainly  inconsistent  with  good  faith.  It  is  a  well-established  rule 
that  in  making  an  entry  the  statute  under  which  it  is  made  must  be 
followed. 

The  applicant  in  this  case  relies  solely  upon  her  allegation  of  inno- 
cence. 

In  the  case  of  Moran  vs.  Cady  {Copp'^s  Land  Owner,  April,  1876), 
the  Hon.  Secretary  of  the  Interior  said :  Jackson  "  seems  to  rely  solely 
upon  the  possession  of  the  certificate  and  his  allegation  of  innocence. 

"  It  is  hardly  to  be  presumed  that  Jackson  purchased  these  lands  with- 
out examining.  If  he  did  examine  them  he  must  have  discovered  that 
there  was  no  evidence  of  settlement  upon  them  by  Moran.     If  he  pur- 
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chased  them  without  examination  or  inquiry,  he  can  scarcely  be  considered 
an  innocent  purchaser.*' 

In  the  case  of  Levi  vs,  Thompson  (4  Howard  17 ;  16  Curtis  8),  it  was 
held  that  **the  fee  continues  in  the  United  States  until  the  issue  of  the 
patent,  but  the  right  to  the  fee  was  in  the  purchasers,  and  they  were  en- 
titled to  a  patent  for  the  land  unless  there  was  some  legal  objection  by 
the  United  States  against  issuing  it.  *  *  *  *  *" 

In  the  case  of  Root  vs.  Shields  (U.  S.  Circuit  Court,  District  of  Ne- 
braska, 1868,  I  Wool  worth,  340),  Justice  Miller  in  passing  upon  the 
claim  that  certain  bona  fide  purchasers  were  entitled  to  protection,  said  : 
'*  I  think  it  pretty  clear  that  some  at  least  of*  these  defendants  purchased 
and  paid  their  money  without  any  knowledge  in  fact  of  a  defect  in  the  ^ 
title.  Yet  these  are  not  bona  fide  purchasers  for  a  valuable  consideration 
without  notice  in  the  sense  in  which  the  terms  are  employed  in  courts  of 
equity,  and  this  for  several  reasons.  They  all  purchased  before  the  issue 
of  patent.** 

**  Until  the  issue  of  the  patent  the  legal  title  remained  in  the  United 
States.  Had  his  entry  been  valid,  Shields  would  have  taken  only  an 
equity.  His  grantees  took  only  an  equity.  They  did  not  acquire  the 
legal  title.  And  in  order  to  establish  in  himself  the  character  of  a  bona 
fide  purchaser  so  as  to  be  entitled  to  the  protection  of  chancery,  a  party 
must  show  that  in  his  purchase  and  by  the  conveyance  to  him  he  acquired 
the  legal  title.**  **  Besides,  these  defendants  were  bound  to  know  the 
law.**  **  By  the  deed  which  he  made,  and  by  the  successive  deeds  which 
they  received,  his  grantees  took  no  more  than  he  had,  which  was  nothing 
at  all.** 

The  Supreme  Court  in  the  case  of  Brush  vs.  Ware  (15  Peters  93 ;  14 
Curtis  34)  held : 

**  It  will  not  do  for  a  purchaser  to  close  his  eyes  to  facts,  facts  which 
were  open  to  his  investigation,  by  the  exercise  of  that  diligence  which 
the  law  imposes.  Such  purchasers  are  not  protected.**  **  No  principle 
is  better  established  than  that  a  purchaser  must  look  to  every  part  of  the 
title  which  is  es^ntial  to  its  validity.*' 

**Can  it  be  contended  that  the  defendant  who  purchased  an  inchoate 
title — a  mere  equity — ^was  not  bound  to  look  into  the  origin  of  that 
equity?  As  a  prudent  man,  would  he  not  examine  whether  that  which 
he  bought  was  of  any  value  ?  The  records  of  the  land  office  and  the 
papers  there  on  file  showed  the  origin  of  the  title  and  the  steps  which  had 
been  taken  to  perfect  it.  By  the  exercise  of  ordinary  prudence  he  would 
have  been  led  to  make  this  examination ;  and  in  law  he  must  be  consid- 
ered as  having  made  it.*' 

The  right  of  this  office  to  exercise  supervision  over  the  acts  of  subor- 
dinate land  officers  is  so  well  established  that  it  seems  unnecessary  to 
refer  to  the  matter  again. 

I  am  of  the  opinion  that  upon  the  true  construction  of  the  statute  in 
the  light  of  the  decisions  quoted,  the  applicant  cannot  be  considered  a 
bona  fide  purchaser  without  notice.  She  was  bound  to  know  the  law  and 
to  examine  the  title  she  was  receiving  in  all  its  parts ;  it  is  a  matter  of 
public  law  and  record,  and  she  cannot  now  allege  innocence. 

When  a  person  offers  to  do  everything  upon  which  the  acquisition  of  a 
right  depends,  and  evades  the  conditions  upon  some  pretext,  his  right  will 
not  be  saved  to  him. 

The  right  of  Frazier  to  a  homestead  is  by  law  majde  dependent  upon  the 
performance  of  certain  specified  acts. 
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The  cases  cited  deserve  particular  regard  ;  the  construction  there  given 
sustains  this  office  in  its  power  and  authority  to  administer  the  land  laws, 
to  decide  upon  the  sufficiency  of  proof,  and  to  reject  it  when  it  fails  to 
show  a  satisfactory  compliance  with  the  requirements  of  the  law.  It  is 
the  only  construction  of  the  law  which  preserves  to  this  office  a  wise  con- 
trol over  the  public  lands. 

You  will  advise  the  party  that  her  application  is  denied. 


MARGARET  S.  KISSACK. 

^  Court. — The  exception  in  favor  of  bona  fide  purchasers  in  Section  2262  United  States 

Re\'ised  Statutes,  is  a  rule  for  the  courts,  and  not  for  the  Land  Department. 
Title  of  Purchaser. — A  purchaser  secures  no  better  title  than  the  vendor  possesses — and 
in  this  case  she  took  subject  to  the  action  of  the  General  Land  Office  upon  the  entry  or 
location. 

Acting  Secretary  Bell  to  Commissioner  Williamson,  September  15,  1880. 

I  have  considered  the  appeal  of  Margaret  S.  Kissack  from  your  decision 
of  February  19,  1880  {Copf  s  Land  Owner,  Vol.  6,  p.  189)  denying  her 
application  to  have  a  patent  issued  upon  warrant  location  No.  1934, 
made  December  9,  1878,  by  William  Frazier,  of  lots  2  and  3,  and  the  S. 
yi  of  N,  W.  %  of  Section  i.  Town.  11  N.,  Range  10  W.,  M.  D.  M,, 
San  Francisco  district,  California. 

*  This  location  was  a  commutation  of  homestead  entry  No.  2932.  It 
was  held  for  cancellation  by  your  decision  of  April  25,  1879,  ^^^  ^^^ 
reason  that  Frazier  had  failM  to  comply  with  the  requirements  of  the 
homestead  law. 

Kissack  purchased  the  land  by  deed  dated  April  22,  1879,  and  claims 
that  patent  ought  to  issue  for  her  benefit  as  a  bona  fide  purchaser  for  a 
valuable  consideration. 

The  exception  in  favor  of  bona  fide  purchasers  in  section  2262  of  the 
Revised  Statutes  is  a  rule  for  the  courts,  and  not  for  this  departm&nt. 

If  it  were  otherwise,  it  would  not  apply  Kissack'?  cast,  for  the  entry 
was  not  canceled  on  account  of  false  swearing  by  Frazier  in  any  of  the 
particulars  mentioned  in  said  section.  Kissack  purchased  no  better  title 
than  Frazier  had,  and  took  subject  to  the  action  of  your  office  upon  the 
entry  or  location  (Whitaker  vs.  Southern  Pac.  R.  R.  Co.,  Copfs  Land 
Owner ^  Vol.  7,  p.  85). 

Your  decision  is  therefore  affirmed. 

On  the  14th  of  July  last  Kissack,  by  her  attorney,  filed  an  application 
in  this  office  to  have  the  case  considered  under  the  act  of  June  15,  1880 
(Public  No.  121).  Applications  under  that  act  should  be  made  at  the 
proper  local  land-offices,  and  ought  not  to  be  entertained  here  in  the  first 
instance. 
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E.  AMENDMENT  AND  RELINQUISHMENT. 


GEORGE  W.  BURKETT. 

Amended  Entry — Relinquishment — Proceedings  where  a  homestead  claimant  has 
entered  by  mistake  a  tract  upon  which  his  improvements  are  not  located,  and  the 
desired  tract  is  in  a  different  land  district. 

« 

Commissioner  McFarland  to  Reg.  and  Rec,  Montgomery,  Alabama,  Jan,  30,  1882. 

I  am  in  receipt  of  the  Register's  letter  of  Sept.  15,  1881,  transmitting 
the  application  of  Geo.  W.  Burkett,  who  made  homestead  entry  No.^ 
7035  December  14,  1876,  at  the  Huntsville,  Ala.,  local  office,  for  the  E. 
J^  S.  W.  ^  of  Sec.  5,  14  S.,  9  W.,  to  be  allowed  to  amend  his  entry 
to  embrace  the  W.  ^  S.  W.  J^  of  Sec.  4,  15  S.,  9  W.  in  lieu  of  the 
above. 

It  is  shown  by  the  petitioner's  affidavit,  which  is  duly  corroborated, 
that  he  has  valuable  improvements  on  the  latter  tract,  and  was  residing 
thereon  at  the  time,  and  prior  to  making  said  entry;  also  that  he  made  a 
mistake  in  describing  the  tract,  and  intended  to  enter,  and  thought  he 
was  entering,  the  tract  he  desires  to  amend  to. 

It  further  appears  that  the  tract  embraced  in  his  entry  is  located  in  the 
Huntsville,  Ala,,  district,  north  of  the  boundary  line,  and  that  the  tract 
on  which  his  improvements  are  situated,  and  to  which  he  desires  to  amend, 
is  south  of  the  boundary  line,  and  within  the  jurisdiction  of  the  Mont- 
gomery district;  therefore,  in  view  of  the  peculiarities  as  to  the  geo- 
graphical situation,  and  the  facts  as  enumerated  above,  I  have  decided  to 
allow  the  party  to  relinquish  his  Huntsville  entry  No.  7035,  and  make  a 
new  entry,  under  the  provisions  of  the  act  of  May  14,  1880,  at  the  Mont- 
gomery office,  for  the  tract  covered  by  his  improvements,  with  credit  for 
fee  and  commissions  paid,  and  right  relating  back  to  date  of  settlement, 
subject,  however,  to  any  adverse  right  that  may  have  attached  thereto. 

You  will  notify  Mr.  Burkett  of  my  decision,  and  allow  him  sixty  days 
from  notice  to  comply  with  the  same ;  in  the  meantime,  you  will  be  care- 
ful to  not  allow  an  entry  of  any  kind  to  be  filed  for  the  tract  named. 

You  will  also  instruct  him  to  forward  his  relinquishment,  properly  exe- 
cuted on  the  back  of  his  duplicate  receipt,  to  the  Huntsville  office. 


JOHN  L.  GRAY. 

Gray  made  commutation  proof  on  part  of  his  homestead,  but  forwarded 
no  relinquishment  of  the  balance.  The  commutation  proof  was  satisfac- 
tory, and  in  letter  (D.  K.)  to  the  Register  and  Receiver  at  Fairplay, 
Colorado,  May  28,  1878,  Commissioner  Williamson  cancelled  the  part 
not  commuted.  Gray,  finding  he  could  not  otherwise  secure  a  title  to 
this  balance,  was  permitted  to  make  commutation  proof  thereon,  and 
patent  issued  accordingly  for  the  entire  homestead  claim. 

It  is  therefore  held  that  a  homestead  claimant  may  relinquish  part  of 
his  entry  without  assigning  any  reason  for  such  action,  and  that  he  may 
commute  part  of  his  claim  before  or  after  cancellation  of  the  remaining 
portion. 
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SUSAN  W.  CARTER. 

Probate  Court. — An  administrator  or  guardian  cannot  relinquish  the  homestead  entry  of 

a  deceased  person  without  authority  from  the  Probate  Court. 
'Infant  Heirs. — Where  both  parents  die  leaving  infant  heirs,  the-  land  embraced.in  the 

entry  may  be  sold  for  the  benefit  of  such  heirs,  or  residence  and  cultivation  may  be 

continued  for  the  legal  period. 

Commissioner  Burdett  to  Reg.  and  Rec.y  Gainesville,  Fla.,  Aug.  12,  1 875. 

Homestead  entry  No.  309,  by  Susan  W.  Carter,  was  inadvertently  can- 
celled for  relinquishment,  the  fact  of  said  relinquishment  having  been 
executed  by  the  administrator  as  guardian  was  overlooked,  and  as  it  now 
appears  that  Mrs.  Carter  is  dead,  leaving  two  minor  children,  the  admin- 
istrator or  the  guardian  cannot  be  allowed  to  relinquish  said  entry,  with- 
out the  authority  of  the  Probate  Court  having  jurisdiction ;  therefore  the 
entry  is  reinstated,  and  you  will  so  note  on  the  records,  referring  to  this 
letter  per  date. 

In  cases  of  this  kind,  where  both  parents  are  dead,  leaving  minor  chil- 
dren, the  land  embraced  in  the  homestead  entries  may  be  sold,  under  the 
authority  of  the  Probate  Court,  at  any  time  within  two  years  from  the 
death  of  the  homestead  parties,  or  the  settlement  and  improvement  of  the 
entries  may  be  continued  till  the  expiration  of  five  years  from  date  of  en- 
try by  the  children  and  their  guardian,  or  the  administrator,  or  by  some 
friend  under  their,  direction. 


ACHILLE  SAVOIE. 

How  made. — Instructions  as  to  relinquishments  in  cases  of  deceased  homestead  claimants. 
Commissioner  Williamson  to  Reg.  and  Rec,  New  Orleans,  La.,  May  28,  1877. 

By  your  letter  of  the  ist  of  March,  1877,  I  am  in  receipt  of  a  relin- 
quishment of  the  homestea4  entry  of  Achille  Savoie,  No.  3495,  for  W.  yi 
of  N.  E.  ^,  and  W.  ]4  of  S.  E.  J^,  section  23,  11  S.,  4  E.,  S.  W.  Dist., 
executed  oy  A.  "  Monnier  *'  as  administrator. 

The  papers  sent  up  show  the  appointment  of  Monnier  as  administrator 
of  the  "succession  of  Achille  Savoie,  deceased,"  and  the  loss  of  the 
duplicate  homestead  receipt. 

The  party  to  the  homestead  entry  stated  in  his  homestead  affidavit  that 
he  was  "  the  head  of  a  family.*' 

If  he  left  a  widow,  a  relinquishment  to  be  accepted  must  be  executed 
by  her. 

If  the  party  left  no  widow,  but  left  an  infant  child  or  children,  the  en- 
try may  be  relinquished  by  the  administrator,  executor  or  guardian,  by 
order  of  the  Probate  Court  having  jurisdiction^  in  which  case  it  should  be 
clearly  shown  that  no  widow  was  left,and  that  the  relinquishment  is  made 
by  such  order. 

If  he  left  no  widow  or  infant  child,  the  relinquishment  may  be  made  by 
the  party  or  parties  recognized  by  the  local  court  as  the  sole  and  only 
legal  representative  or  representatives  of  the  deceased,  in  which  case  a 
certificate  to  that  effect  by  said  court  should  be  forwarded  with  the  relin- 
quishment duly  executed. 
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GEORGE  H.  HUDSON. 

Dying  Testate,  —  Proceedings  to  relinquish  the  homestead  entry  of  a  party  who  died 
testate. 

Commissioner  BuRDETT  to  Harvey  N.  Shepard,  Boston^  Mass.^  Atigust  6,  1875. 

George  H.  Hudson,  late  of  Maitland,  Florida,  died  in  Nov.,  1873, 
having  at  that  date  an  incomplete  homestead  entry  which  it  is  now  desired 
to  relinquish.  It  appears  that  the  deceased  left  no  widow,  nor  any  chil- 
dren ;  that  he  died  testate,  appointing  William  H.  Hudson  as  his  execu- 
tor, and  one  Mary  Emily  Hudson,  an  unmarried  woman  of  full  age,  his 
sole  legatee,  and  that  the  original  duplicate  receipt  cannot  be  found. 

The  cancellation  desired  will  be  made  upon  the  written  relinquishment 
of  the  legatee  (which  should  describe  the  land  by  its  proper  numbers 
and  specify  date  and  number  of  the  entry)  accompanied  by  an  affidavit 
which  may  be  made  either  by  the  legatee  or  the  executor,  setting  forth 
the  loss  of  the  duplicate  receiver's  receipt. 

Proof  must  accompany  the  relinquishment  establishing  the  fact  that 
Hudson,  the  deceased,  left  no  widow  or  minor  children,  and  that  Mary 
Emily  Hudson  is  the  sole  legatee,  and  the  identical  person  named  in  the 
will. 

This  may  be  done  by  furnishing  a  duly  attested  copy  of  the  will  under 
the  seal  of  the  proper  court,  together  with  tfie  certificate  under  seal  of  the 
judge  or  clerk  having  probate  jurisdiction,  as  to  the  identity  of  the  person 
of  the  legatee,  and  the  fact  that  no  widow  or  minor  children  survive. 

If  the  records  of  the  Probate  Court  do  not  evidence  the  identity  of  the 
legatee  or  the  fact  of  non-survivor,  then  these  facts  may  be  established  by 
the  affidavit  of  the  legatee,  corroborated  by  the  affidavits  of  any  two 
witnesses*who  may  have  cognizance  of  the  facts. 

All  papers  must  be  filed  in  the  district  land  office  at  Gainesville,  Fla. 


CINTHYA  GIBSON. 

Deceased  Claimant. — Proceedings  necessary  to  relinquish  a  homestead  entry  in  case  of 
deceased  claimants. 

Commissioner 'Willi AMSOS  to  Reg,  and  Rec.,  Monroe^  Louisiana,  October  iS,  1876. 

I  am  in  receipt  of  your  letter  stating  that  Cinthya  Gibson  is  dead,  and 
forwarding  her  duplicate  receipt  with  relinquishment  endorsed  thereon 
by  her  daughter  **  Ann  Gibson.*' 

If  the  party  left  an  infant  child  or  children,  the  entry  may  be  relin- 
quished by  the  administrator,  executor  or  guardian,  by  order  of  the  pro- 
bate court  having  jurisdiction ;  but  if  she  left  no  minor  child,  relinquish- 
ment may  be  made  by  the  party  or  parties  recognized  by  the  local  court 
as  the  sole  or  only  legal  representative  or  representatives  of  the  deceased, 
in  which  case  a  certificate  to  that  effect  by  said  court  should  be  for- 
warded with  the  relinquishment,  duly  executed.  You  will  so  notify  Ann 
Gibson,  and  inform  her  or  her  agent  that  the  duplicate  receipt  has  been 
placed  on  the  files  of  this  office,  subject  to  the  order  of  the  party  that 
sent  it  up. 
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HANSON  vs.  GEIGER. 


Voluntary  Act. — The  relinquishment  of  a  homestead  entry  must  be  the  free  and  volun- 
tary act  of  the  claimant. 

Wife — Penitentiary. — The  wife  of  a  homestead  claimant  under  duress  in  the  state  peni- 
tentiary may  make  final  proof  in  her  husband's  name.  The  question  of  her  nghts  to 
the  property  will  then  be  one  for  the  courts  to  determine. 

Commissioner  Williamson  to  Reg.  and  Rec,,  Bloomington,  Neb.,  Nov.  22, 1877. 

The  order  for  the  hearing  was  based  on  the  affidavit  of  Mr.  Hanson, 
to  the  effect  that  Mr.  Geiger  had  sold  his  ioterest  in  the  described  land 
and  relinquished  his  entry. 

It  appears  from  the  testimony  that  Mr.  Geiger,  while  under  arrest,  did, 
on  the  24th  of  August,  1876,  execute  a  relinquishment  to  his  said  home- 
stead entry,  for  which  he  was  to  receive  the  sum  of  ;j2oo  in  case  he  would 
leave  the  state.  Defendant  did  not  leave  the  state,  but  is  now  in  the  State 
penitentiary,  and  the  money  has  not  been  paid  him.  It  further  appears 
that  the  wife  of  defendant  with  her  family  of  eight  small  children  is  re- 
siding on  the  land  in  question,  and  she  has  made  the  same  her  home 
since  the  date  of  entry.  Upon  a  careful  consideration  of  the  testimony, 
I  am  of  the  opinion  that  the  relinquishment  in  question  was  not  under 
the  circumstances  as  shown  the  free  and  voluntary  act  of  defendant. 
The  entry  is  therefore  sustained,  and  you  will  so  advise  all  parties  in  in- 
terest, allowing  the  usual  time  in  which  to  file  an  appeal. 

Mrs.  Geiger  requests  that  the  entry  in  question  be  transferred  to  her. 
This  office  has  no  authority  by  which  to  make  the  change  asked ;  but  if 
at  the  time  final  proof  must  be  made,  Mr.  Geiger  is  still  under  duress, 
she  can  make  the  final  proof  in  the  name  of  the  husband.  The  question 
of  her  rights  to  the  property  will  then  be  one  for  the  courts  to  determine. 


EDWARD  EZERNACK. 

Second  Entry. — Relinquishment  of  homestead  entry,  because  of  conflict  and  to  avoid 
contest,  does  not  prevent  party  from  making  another  entry. 

Commissioner  McFarland  to  Register,  Natchitoches,  Louisiana,  Feb.  2,  1882. 

Referring  to  your  letters  of  June  23,  September  3,  and  December  5, 
1881,  in  the  matter  of  homestead  entry  No.  2010,  of  Edward  Ezemack, 
made  March  i,  1881,  for  the  E.  }4  S.  E.  }(  and  S.  }i  N.  E.  }(,  Sec. 
20,  Tp.  8  N.,  R.  8  W.,  La.  M.,  and  subsequently  found  to  be  in  conflict 
as  to  the  S.  E.  }(  of  N.  E.  X,  and  N.  E.  l(  of  S.  E.  }(,  with  Rio 
Hondo  claim  No.  102,  in  the  name  of  James  McKim,  Jr.,  and  for  this 
reason  relinquished  and  canceled,  under  the  provisions  of  the  Act  of  May 
14,  1880,  I  have  to  state  that  inasmuch  as  the  said  entry  was  illegal  in  its 
inception  because  of  the  conflict  here  stated,  and  was  for  this  reason,  and 
to  avoid  contest,  relinquished  and  canceled,  the  act  of  the  party  thereto 
cannot  be  considered  such  a  voluntary  relinquishment  as  will  deprive  him 
of  the  right  to  make  another  homestead  entry. 

The  party  is,  therefore,  hereby  allowed  to  make  another  entry  with 
credit  for  existing  payments. 


JEFFERSON  NEWCOMB. 

Private  Entry. — Marking  on  the  township  plat  that  a  particular  tract  is  sold,  withdraws 
that  tract  from  private  entry. 

Clerical  Error. — Where  there  is  no  such  marking  upon  the  township  plat,  a  homestead 
settler  has  a  right  to  obtain  the  correction  of  a  clerical  error  in  his  entry  papers,  mis- 
describing  the  land  settled  upon  and  cultivated. 


•426  HOMESTEADS. 

Amendment. — A  pre-emptor  who  has  misdescribed  the  land  embracing  his,  residence  and 
improvements,  is  allowed  to  amend,  unless  by  his  own  laches,  negligence  or  declara- 
tions, he  has  debarred  his  right  in  favor  of  an  adverse  interest. 

Secretary  Chandler  to  Commissioner  Burdett,  January  12,  1876. 

I  have  considered  the  appeal  of  Jefferson  Newcomb  from  your  decision 
of  1 6th  of  March,  1875,  holding  for  cancellation  his  Eau  Claire,  Wiscon- 
sin, Military  Warrant  Location,  No.  3063,  made  October  9,  1874,  with 
warrant  No.  24923,  act  of  1855,  upon  W.  i^,  S.  E.  ^,  and  E.  y^,  of  S. 
W.  ^,  19,  34,  10  W^,  for  conflict  with  the  Homestead  Entry,  No-  1543, 
of  Ferdinand  Block,  made  May  23,  1870. 

It  appears  that  Block  is  a  German,  unable  to  read  the  EngHsh  language, 
and  that  through  some  inadvertence  the  tract  was  misdescribed  in  his 
original  application  and  receipt,  which  located  the  entry  in  range  eleven, 
six  miles  from  the  land  selected  for  his  homestead.  It  was,  however, 
correctly  marked  on  the  township  plat  in  range  10. 

On  the  7th  of  November,  1874,  having  for  the  first  time  been  in- 
formed of  the  error  in  his  papers,  he  applied  upon  proper  affidavit  and 
corroborative  proof  for  the  correction  of  the  misdescription,  and  the 
amendment  of  the  record.  This  was  permitted  by  your  office  on  the 
19th  January,  1875;  ^^^  ^^  further  examination,  it  was  found  that  the 
warrant  location  of  Mr.  Newcomb  had  already  been  allowed,  and  the 
same  was  thereupon  held  for  cancellation,  and  the  amended  entry  of  Mr. 
Block  was  adjudged  to  be  legal. 

From  this  action,  Newcomb  appeals,  on  the  ground  that  Block  was 
bound,  as  respects  third  persons,  by  the  original  description,  and  could 
not  be  permitted  to  amend,  except  by  favor  of  the  Government,  in  the 
absence  of  an  adverse  right  or  interest. 

The  acts  of  Congress  providing  for  the  amendment  or  change  of  pri- 
vate entries  and  locations,  in  which  the  condition  is  prescribed  that  the 
land  originally  intended  to  be  taken  shall  still  remain  unsold,  are  chiefly 
relied  upon  by  the  appellant  in  support  of  his  claim. 

After  careful  consideration,  I  have  reached  the  conclusion  that  your 
decision  is  correct.  There  is  no  objection  taken  to  the  statement  of  facts 
set  forth  in  the  case,  and  it  may  be  remarked  that  the  marking  of  the 
tract  on  the  township  plat  would  of  itself,  in  accordance  with  the  long 
and  well  -established  usage,  withdraw  the  land  from  private  entry,  under 
the  ninth  regulation  of  the  circular  of  ist  January,  1836,  so  as  to  render 
the  location  of  the  warrant  illegal  even  in  case  the  homestead  entry  had 
been  rightfully  described,  as  in  range  eleven ;  and,  therefore,  the  claim 
of  Newcomb  should  not  have  been  allowed  to  intervene  in  this  case,  to 
embarrass  the  application  for  correction  of  the  homestead  papers.  See 
3d  Opinions  of  the  Attorney-General,  page  274. 

But  I  am  also  of  opinion  that  in  another  case,  where  no  such  marking 
of  the  plat  has  been  shown,  the  right  of  the  homestead  settler  to  obtain  a 
correction  of  a  clerical  error  in  his  papers  must  be  conceded.  The  real 
entry  is  by  settlement  and  residence  upon  the  land,  as  well  as  by  formal 
application ;  and  every  act  in  pursuance  of  his  right  is  a  step  required  by 
law  towards  the  consummation  and  perfection  of  his  title.  If  by  mistake 
his  land  has  been  misdescribed,  such  mistake  is  at  once  apparent  upon 
inquiry  as  to  the  location  of  his  settlement  and  improvement.  When  he 
is  found  upon  a  different  tract  from  that  described,  his  intention  in  mak- 
ing the  application  is  a  proper  subject  of  inquiry,  'sufficient  to  put  others 
seeking  title  to  the  same  lands  upoa  their  guard ;  and  if  a  mistake  was 
actually  made,  he  should  be  allowed  full  opportunity  and  a  reasonable 
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time  after  discovery  to  rectify  the  errof,  and  secure  to  himself  the  fruits 
and  avails  of  his  labor,  performed  in  good  faith,  and  in  strict  compliance 
with  the  requirements  of  law. 

A  party  attempting,  by  private  entry  at  the  Land  Office,  to  appropriate 
the  land  covered  by  such  a  settlement,  is  bound  by  all  the  equities  exist- 
ing in  the  homestead  claimant,  and  proceeds  at  his  peril  to  advance  his 
money  without  inquiring  by  what  claim  the  settler  is  in  possession.  The 
case  is  not-  parallel  to  that  of  a  misdescription  in  an  application  at  private 
entry ;  as  in  such  case  the  equities  are  supposed  to  be  exactly  equal,  in 
that  nothing  is  risked  but  the  money  consideration.  No  improvements 
are  appropriated  by  the  purchase,  and  another  tract  may  equally  satisfy 
the  applicant,  and  offer  as  fair  an  equivalent  for  his  money.  Conse- 
quently the  law  will  not  disturb  an  entry  of  the  tract  originally  intended 
to  be  taken,  but  allows  a  transfer  of  the  payment  to  any  other  tract  still 
liable  to  private  entry. 

In  the  case  of  the  homestead,  no  other  tract  precisely  similar  in  point 
of  improvement  and  value  can  be  taken  by  the  settler.  He  is  the  maker 
and  owner  of  the  residence  and  betterments  upon  the  land,  and  has  a 
paramount  interest  therein,  both  in  law  and  equity,  and  should  not  be 
deprived  of  his  rights  by  the  accident  of  a  mere  clerical  error.  His  case 
is  like  that  of  a  pre-emptor,  who,  being  entitled  to  the  land  embracing 
his  residence  and  improvements,  has  misdescribed  the  same  in  his  filing, 
and  is  always  allowed  to  amend,  unless  by  gross  laches,  negligence,  or  by 
some  act  or  declaration  amounting  to  an  estoppel,  he  has  himself  barred 
his  right,  in  favor  of  an  adverse  interest. 

I  aSirm  your  decision. 


R  FINAL  f  ROOF  AND  COMMUTATION. 


PUBLIC  NOTICE  OF  FINAL  PROOF. 

Newspaper. — A  party  who  is  about  to  make  final  proof  on  his  homestead  entry  may 
make  a  flnal  contract  with  the  publisher  of  the  designated  newspaper,  or  deposit  with 
the  local  ofHcers  the  money  necessary  to  pay  for  the  publication  of  the  required  notice. 

Acting  Commissioner  ARMSTRONG  to  Reg.  and  Rec.^  Le Grande ^  Oregon^  Aug.  I,  1879. 

In  reply  to  the  Register's  letter  of  the  i8th  ult.,  I  have  to  state  that 
the  act  of  Congress  of  March  3,  1879,  which  requires  that  public  notice 
shall  be  given  before  making  final  proof  on  pre-emption  and  homestead 
claims,  also  requires  that  the  notice  shall  be  published  by  the  Register. 
This  involves  the  expense  of  advertising.  Hence  the  circular  of  April 
13,  1879,  <iirects  that  the  claimant  shall  be  required  to  deposit  with  the 
Register  an  amount  of  money  sufficient  to  cover  such  expense.  The  no- 
tice should  be  published  at  the  lowest  rates,  not  to  exceed  ordinary  com- 
mercial rates  charged  to  private  individuals,  with  the  usual  discounts.  If 
after  paying  such  rates  there  is  any  portion  of  the  money  so  deposited 
remaining,  such  remnant  should  be  returned  to  the  claimant. 

If  in  any  case  the  claimant  should  so  desire,  I  see  no  reason  why  the 
Register  should  not,  after  designating  the  newspaper,  making  out  and 
signing  the  notice,  commit  it  to  the  hands  of  the  claimant  for  him  to 
make  his  own  bargain  with  the  publisher,  and  to  have  the  notice  published 
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as  the  law  requires,  at  liis  own  expense.  In  any  case  in  which  this 
course  should  be  pursued,  the  deposit  of  money  with  the  Register  would 
not  be  necessary,  and  might  be  dispensed  with. 


CIRCULAR  INSTRUCTIONS  OF  JANUARY  17TH,  1880. 

Notice  of  Intention  to  Make  Final  Proof. 

Referring  to  Circular  of  April  15,  1879,  under  Act  of  March  3,  1879, 
requiring  published  notice  of  intention  to  make  final  proof  in  homestead 
and  pre-emption  cases,  you  are  now  instructed  to  require  claimants  in  all 
cases  hereafter  to  specify,  in  Form  No.  i,  the  day  and  date  on  which  they 
will  appear,  with  witnesses  for  the  purpose  of  making  proof,  and,  in 
homestead  cases,  they  must  give  the  official  name  and  residence  of  the 
officer  before  whom  the  proof  is  to  be  made.  You  will  also  request  each 
claimant  to  Xidxpi^four  of  his  neighbors  who  may  be  able  to  testify  as  to 
his  compliance  with  the  law,  any  two  of  whom  will  be  competent  wit- 
nesses when  proof  is  made.  Such  a  course  will  prevent  much  inconven- 
ience and  delay. 

The  post-office  address  of  the  witnesses  should  be  given  in  all  cases.  It 
is  not  sufficient  to  give  the  county  only. 

You  will  see  that  the  foregoing  requirements  are  incorporated  in  Form 
No.  2  (Notice  for  Publication),  so  that  such  notices  will  hereafter  be  sub- 
stantially in  the  following  form,  viz.  : 

"  Notice  is  hereby  given  that  the  following  named  settler  has  filed  no- 
tice of  his  intention  to  make  final  proof  in  support  of  his  claim,  and 
secure  final  entry  thereof,  and  that  said  proof  will  be  made  before  the 
Clerk  of  the  Court  of  Reed  County,  at  the  county  seat,  on  Thursday,  the 
22d  day  of  April,  1880,  viz. :  John  Doe,  homestead  entry  No.  3784,  for 
N.  E.  j^  section  30,  T.  46  N.,  R.  20,  and  he  names  the  following  wit- 
nesses to  prove  his  contiimous  residence  upon  and  cultivation  of  said 
tract,  viz. :  John  Smith,  Thane  Bundy,  Peter  Pinder,  all  of  Jay,  Reed 
county,  and  Samuel  Small,  of  Roscoe,  Reed  county.  Register.*' 

The  object  of  the  law  requiring  such  notice  is  to  give  to  parties  having 
adverse  claims  or  filings,  or  to  those  having  knowledge  that  the  claimant 
has  not  complied  with  the  requirements  of  the  Statutes,  full  notice  of  the 
time  and  place  of  presenting  proof,  in  order  that  opportunity  may  be 
given  them  to  be  heard  prior  to  the  perfection  of  an  entry.  You  will  use 
the  blanks  on  hand,  making  the  necessary  alterations,  until  you  receive 
new  and  revised  blanks  from  this  office. 

J.  M.  ARMSTRONG,  Acting  Commissioner. 


PUBLICATION  OF  NOTICES. 

Good  Repute. — Notices  of  proof  under  the  homestead  act  of  March  3,  1879,  should  be 
published  in  the  newspapers  of  good  repute,  nearest  the  land  by  the  usual  traveled 
routes. 

Commissioner  McFarland  to  Reg.  and  Rec,  Leadville,  Colorado,  Dec.  19,  1881. 

Referring  to  yours  of  the  loth  instant,  in  respect  to  publication  of 
notices  of  applications  6f  parties  for  patents,  asking  whether  a  paper 
published  nearest  the  land  must  be  designated,  or  one  published  at  a 
place  from  which  the  land  may  be  reached  the  quickest  by  the  lines  of 
travel,  your  attention  is  invited  in  regard  to  publication  of  notices  of  ap- 
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plications  for  mineral  patents  to  the  rule  conveyed  in  my  letter  of  the 
29th  ult.,  "  N,"  to  Chas.  T.  Bellamy,  Esq.,  Georgetown,  Colorado,  as 
follows:      *  • 

"Referring  to  your  communication  of  31st  ult.,  I  have  to  state  in 
reply  that  it  is  the  duty  of  the  Register  of  the  Land-Office,  where  an 
application  for  patent  to  a  mining  claim  has  been  filed,  to  direct  the  pub- 
lication of  notice  thereof  '  in  a  newspaper  to  be  designated  by  him  as 
published  nearest  the  claim'  (Sec.  2025  R.  S.)  The  term  'nearest  the 
claim,'  means  the  place  nearest  the  claim,  which  is  to  be  ascertained  by 
the  Register  through  the  best  sources  of  information  at  his  command. 
It  also  means  the  nearest  place  by  usually  traveled  routes,  and  not  always 
by  an  air-line  measurement.  In  a  mountainous  country,  the  nearest 
newspaper  town,  in  any  air-line  from  a  mining  claim,  may  have  an  inter- 
vening range  of  mountains  over  which  communication  is  difficult  if  not 
impossible,  and  in  any  event  unusual;  and  the  law,  interpreted  by  its 
spirit,  certainly  does  not  design  that  publication  should  be  made  in  a 
newspaper  so  situated. 

**  Again,  the  Register  should  designate  *  a  reputable  newspaper  of  gen- 
eral circulation,'  (See  Decision  of  Hon.  Secretary  Chandler,  case  of 
Omaha  Mine.)  A  reputable  newspaper  may  generally  be  defined  as  one 
of  established  business  standing,  one  which  derives  from  the  community 
where  situated  a  sufficient  amount  of  business  or  patronage  to  make  it 
self-supporting.  It  is  not  essential  that  it  shall  have  a  large  circulation, 
but  it  should  be  generally  circulated  in  the  vicinity  of  publication. 

*'  It  should  be  remembered  that  the  duty  of  designating  the  proper 
newspaper  for  the  publication  of  a  mining  notice  is  a  ministerial  one,  to 
be  exercised  by  the  Register,  over  which  this  office  can  apply  but  general 
control. 

*'  Where  that  officer  violates  the  provisions  of  the  law  to  the  prejudice 
of  adverse  claimants  without  actual  notice,  this  office  will  take  such  action 
as  the  facts  may  warrant. ' ' 

In  regard  to  publishing  notices  of  intention  to  make  proof  in  pre-emp- 
tion and  homestead  cases,  the  rule  above  laid  down  should  be  followed. 
The  Act  of  March  3,  1879,  provides  for  such  publication  in  a  paper  to 
be  designated  by  the  Register  as  '*  published  nearest  to  such  land ;"  the 
mineral  law  employs  the  words :  *'  published  nearest  to  such  claim."  In 
respect  to  the  paper  to  be  designated  for  publication  of  notices,  the  min- 
ing law  and  the  Act  of  March  3,  1879,  contain  provisions  exactly  alike 
in  character. 


CIRCULAR  INSTRUCTIONS  OF  APRIL  15,  1879. 

New  Requirement  as  to  Giving  Notice  of  Intention  to  Prove  Up 

Homestead  and  Pre-emption  Claims. 

Your  attention  is  called  to  the  provisions  of  the  act  of  Congress  entitled 
"An  Act  to  provide  additional  regulations  for  homestead  and  pre-emp- 
tion entries  of  public  lands,"  approved  March  3,  1879. 

Hereafter  no  person  claiming  to  enter  public  land  under  the  homestead 
and  pre-emption  laws  will  be  permitted  to  make  final  proof  until  notice 
has  been  given  as  required  by  said  act. 

Any  settler  desiring  to  make  final  proof  must  first  file  with  the  Register 
of  the  proper  land  office  a  written  notice  of  his  intention  to  make  final 
proof.     Such  notice  must  describe  the  land  claimed,  and  the  claimant 
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must  give  the  names  and  residences  of  the  witnesses,  by  whom  the  neces- 
sary facts  as  to  settlement,  residence,  cultivation,  etc.,  are  to  be  estab- 
lished.    (See  Form  No.  i.) 

The  filing  of  such  notice  must  be  accompanied  by  a  deposit  of  suffi- 
cient money  to  pay  the  cost  of  publishing  the  notice  to  be  given  by  the 
Register. 

Upon  the  filing  of  the  notice  by  the  applicant,  the  Register  shall  pub- 
lish a  notice  of  such  application  once  each  week  for  a  period  of  thirty 
days,  in  a  newspaper  which  he  shall  designate,  by  an  order  written  on 
said  application,  as  published  nearest  the  land  described  in  the  applica- 
tion, and  he  shall  also  post  said  notice  in  some  conspicuous  pjace  in  his 
office  for  the  same  period.  A  compliance  with  the  law  will  require  the 
nofice  to  be  published  weekly  five  times,  because  four  weekly  publications 
would  not  cover  a  period  of  thirty  days. 

The  notice  to  be  given  by  the  Register  must  state  that  application  to 
make  final  proof  has  been  filed ;  the  name  of  the  applicant ;  the  kind  of 
entry,  whether  homestead  or  pre-emption  ;  a  description  of  the  land,  and 
the  names  and  residences  of  the  witnesses  as  stated  in  the  application. 
(See  Form  No.  2.) 

To  save  expenses,  the  Register  may  embrace  two  or  more  cases  in  one 
publication,  wnen  it  can  be  done  consistently  with  the  legal  requirements 
of  publication,  in  a  newspaper  published  nearest  the  land,  as  per  attached 
Form  No.  3. 

When  proof  is  filed  that  notice  has  been  given  in  the  manner  and  for 
the  time  required  by  said  act  of  Congress,  the  applicant  will  be  entitled 
to  make  final  proof  as  provided  by  the  laws  in  force  at  the  date  of  the 
approval  of  said  act. 

The  proof  that  requisite  notice  has  been  given  will  be  the  certificate  of 
the  Register  that  the  notice  of  the  application  (a  copy  of  which  should 
be  annexed  to  the  certificate)  was  posted  by  him  in  a  conspicuous  place 
in  his  office  for  a  period  of  thirty  days ;  and  the  affidavit  of  the  publisher 
or  foreman  of  the  nevv'spaper  that  the  notice  (a  copy  of  which  notice 
must  be  annexed  to  the  affidavit)  was  published  in  said  newspaper  once 
each  week  for  five  successive  weeks. 

The  proof  of  the  publication  and  posting  of  the  notice  must  "be  filed 
and  preserved  by  the  Register,  to  be  forwarded  to  this  office  with  the 
final  papers  when  issued. 

The  notices,  affidavits,  certificates,  etc.,  required  under  said  act  should, 
in  form,  be  substantially  like  the  forms  hereto  appended. 

J.  A.  WILLIAMSON,  Commissioner, 

[No.  I.] 

Land  Office  at . 


•,  18—. 


I, ,  of ,  who  made  Homestead  Application  No.  (or  Pre- 
emption Declaratory  Statement  No.  )  for  the (Here  describe  the 

land)  do  hereby  give  notice  of  my  intention  to  make  final  proof  to  establish  my  claim  to 
the  land  above  described,  and  that  I  expect  to  prove  my  claim  by  the  following  wit- 
nesses, viz. : 

^—  ,  of ,  and ,  of 


(Signature  of  Claimant.) 


Land  Office  at 


.,  18—. 


Notice  of  the  above  application  will  be  published  in  the ,  published  at 


which  I  hereby  designate  as  the  newspaper  published  nearest  the  land  described  in  said 
application.  — -  ,  Register. 
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[No.  2.] 
NOTICE  FOR  PUBLICATION. 

Land  Office  at 


.,  i8^. 


Notice  is  hereby  given  that  the  following  named  settler  has  filed  notice  of  his  inten- 
tion to  make  final  proof  in  support  of  his  claim  and  secure  final  entry  thereof  at  the  ex- 
piration of  thirty  days  from  the  date  of  this  notice,  viz. : 

(Give  name),  Homestead  Application  No. (or  Pre-emption  De- 
claratory Statement  No. )  for  the (Here  describe  the  land,)  and  he 

names  the  following  as  his  witnesses,  viz. : 

,  of ,  and ,  of . 


-,  Register, 


[No.  3.] 
CONSOLIDATED  NOTICE  OF  PUBLICATION. 

Land  Office  at 


-,  18—. 


Notice  is  hereby  given  that  the  following  named  settlers  have  filed  notice  of  intention 
to  make  final  proof  in  support  of  their  claims,  and  secure  final  entry  thereof  on  the  ex- 
piration of  thirty  days  from  the  date  of  this  notice,  viz. : 

(Name),  Homestead  Application  No. for  the . 

The  claimant  names  the  following  persons  as  his  witnesses  to  prove  his  claim  : 

I  _-  (Name),  of and, (Name),  of 


(Name),  Pre-emption  Declaratory  Statement  No. for  the 


The  claimant  names  the  following  persons  as  his  witnesses  to  prove  his  claim : 
_^— — .  (Name),  of ,  and (Name),  of 


-,  Register, 


[No.  4.] 
CERTIFICATE  AS  TO  THE  POSTING  OF  NOTICE. 

Land  Office  at 


-,  18—. 


I, ,  Register,  do  hereby  certify  that  a  notice,  a  printed  copy  of  which  is 

hereto  attached,  was  by  me  posted  in  a  conspicuous  place  in  my  ofHce  for  a  period  of 

thirty  days,  I  having  first  posted  said  notice  on  the day  of ,  18 — . 

,  Register, 


FINAL  COMMISSIONS. 

How  final  commissions  in  homestead  cases  are  to  be  computed. 
Acting  Commissioner  HoLCOMS  to  Reg,  and  Rec.y  Jacksony  Mississippi^  June  I,  1881. 

•  Final  commissions  on  homestead  entries  are  to  be  computed  according 
to  the  legal  price  of  the  land  at  the  date  when  the  commissions  become 
due.  Where,  therefore,  land  was  held  at  ^2.50  per  acre  at- the  making 
of  the  original  entry,  and  the  price  was  reduced  to  ^1.25  per  acre  by  the 
act  of  June  15,  1880,  final  commissions  subsequently  falling  due  are  to 
be  computed  at  the  rate  of  ^1.25  per  acre. 


CIRCULAR  INSTRUCTIONS  OF  OCTOBER  7,  1879. 

TESTIMONY   OF   DISINTERESTED   WITNESSES. 

It  is  desired  that  the  testimony  offered  by  pre-emption  and  homestead 
claimants  at  the  time  of  making  final  proof  of  their  personal  qualifica- 
tions,' and  compliance  with  the  requirements  of  the  law  under  which  they 
claim,  shall  be  that  of  disinterested  witnesses,  as  nearly  free  from  objec- 
tion as  possible ;  and  with  this  end  in  view,  you  will  reject  the  testimony 


433  HOMESTEADS. 

of  persons  who  are  members  of  or  immediately  connected  with  the  family 
of  a  claimant,  except  in  cases  where  it  is  impossible  or  impracticable  for 
the  claimant  to  furnish  other  testimony.  In  such  cases,  upon  his  making 
affidavit  of  the  facts,  showing  to  your  satisfaction  the  impossibility  or  im- 
practicability of  furnishing  other  testimony,  you  may  receive  such  testi- 
mony as  he  may  be  able  to  procure,  using  great  care  to  elicit  from  the 
witnesses  the  true  state  of  facts  relative  to  the  claimant's  right  to  make 
the  desired  entry. 

In  contested  cases,  the  testimony  of  relatives  should  be  received,  but 
will  be  considered  only  in  so  far  as  it  corroborates,  or  is  in  accordance 
with  the  general  tenor  of  the  evidence  of  disinterested  persons. 

J.  M.  ARMSTRONG,  Acting  Commissioner. 


INSTRUCTIONS  DECEMBER  12,  1881.— FfNTAL  HOMESTEAD 

CERTIFICATES. 

Referring  to  your  request  of  June  8,  1881,  for  instructions  respecting 
the  requirement  of  the  issue  of  final  certificate  before  the  submission  to 
the  Board  of  Equitable  Adjudication  of  homestead  cases  not  proved  up 
in  due  time,  I  have  to  state  that  I  see  no  necessity  for  a  positive  rule  on 
the  subject. 

Under  the  present  practice,  cases  are  submitted  in  some  instances  upon 
the  final  proofs  offered,  without  the  issue  of  the  official  patent  certificate, 
and  in  others  the  final  certificate  is  issued,  and  accompanies  the  papers. 

While  the  law  creating  the  Board  provides  for  the  issue  of  patent 
directly  upon  the  adjudication,  thereby  conveying  a  clear  implication 
that  the  entries  to  be  submitted  are  substantially  in  form  for  such  imme- 
diate issue  of  patent,  yet  I  am  inclined  to  the  opinion  that  the  power  of 
the  Board  to  confirm  may  be  exercised  at  any  period  after  the  defect,  if 
the  case  is  in  such  reasonable  com^eteness  as  to  render  it  possible  in  due 
ordinary  course  to  carry  it  speedily  to  patent. 

This  may  be  done  by  directing  the  final  certificate  to  issue  after  the 
confirmation,  as  well  as  by  directing  the  patent  to  issue  upon  a  certificate 
already  returned. 

In  many  cases  hardship  might  result  from  a  too  stringent  regulation  in 
either  direction,  and  I  prefer  to  leave  the  matter  open  for  your  discretion 
as  individual  cases  may  arise,  leaving  the  Board  free  to.  act  upon  both 
classes  as  they  may  be  respectively  presented. 

S.  J.  KIRKWOOD,  Secretary. 


SUSPENDED  ENTRIES. 

Secretary  ScilURZ  to  CHARLES  Devens,  Attorney-General^  June  27,  1878. 

I  have  the  honor  to  transmit  herewith  an  abstract  of  suspended  entries, 
submitted  by  the  Commissioner  of  the  General  Land  Office. 

I  concur  in  the  recommendation  of  the  Commissioner,  except  in  the 
following  cases,  viz. : 

No.  I.  Holabert  H.  Brown. 

In  this  case  Brown  made  homestead  entry  for  the  land  October  23, 
1872.  In  his  testimony,  however,  he  states  that  he  has  resided  upon  the 
tract  but  three  months  since  date  of  entry.  The  reason  assigned  is,  that 
the  land  for  a  portion  of  each  year  is  covered  with  water,  and  is  thereby 


HOMESTEADS.  433 

rendered  unfit  for  habitation.  It  is  principally  valuable  for  grazing  pur- 
poses, although  a  small  portion  has  been  improved  and  cultivated.  Brown 
has  resided  upon  a  small  tract  of  land  belonging  to  himself,  immediately 
joining  that  in  question.  I  cannot  concur  in  the  recommendation  of  the 
Commissioner,  as  Brown  has  failed  to  comply  with  the  requirements  of 
the  law  in  the  matter  of  residence,  and  the  reason  assigned,  viz. :  that 
the  tract  cannot  be  inhabited,  is  not  a  valid  one  in  the  eyes  of  the  law. 
If  Brown  is  duly  qualified,  I  see  no  reason  why  he  may  not  enter  his  tract 
as  an  adjoining  farm. 

No.  2.  James  Galloway. 

In  this  case  the  claimant  has  failed  to  reside  upon  the  land  since  date 
of  entry,  as  the  same  is  rendered  unfit  for  habitation  by  reason  of  frequent 
overflow.  He  has  resided  upon  an  adjoining  tract  belonging  to  another 
person,  and  has  improved  and  cultivated  the  tract  claimed.  I  cannot 
concur  in  the  recommendation  of  the  Commissioner,  as  I  do  not  think 
good  faith  unde^the  homestead  statute,  or  a  substantial  compliance  with 
the  terms  of  said  act,  has  been  shown.  I  see  nothing  in  the  letter  or 
spirit  of  the  homestead  law  which  authorizes  a  disposal,  under  its  provi- 
sions, of  a  portion  of  the  public  domain  unfit  for  habitation. 

No.  49.  George  Lauckner. 

The  reason  assigned  by  the  Commissioner  for  submitting  the  case  to 
the  board,  viz.  :  that  'final  proof  was  not  made  within  the  statutory 
period,  would  not,  of  itself,  be  sufficient  to  cause  my  non-concurrence 
with  his  recommendation,  the  reason  for  such  default  being  satisfactorily 
explained.  From  the  statement  made  by  witnesses  in  the  proof  sub- 
mitted in  the  case,  however,  it  would  appear  that  Lauokner  did  not  live 
upon  the  land  or  make  it  his  exclusive  home  until  September  15,  1873,  or 
two  years  and  nine  months  from  date  of  entry,  December  14,  1870,  al- 
though his  own  affidavit  claims  settlement  and  residence  from  date  of 
entry.  The  statements  being  conflicting,  I  would  recommend  that  the 
case  be  returned  to  the  Land-Office  for  further  proof,  if  the  same  is  satis- 
factory, that  it  be  again  submitted  to  the  board  for  its  action. 

No.  52.  John  Redman. 

In  this  case  it  appears  that  the  claimant  is  an  alien,  who  has  declared 
his  intention  to  become  a  citizen  of  the  United  States.  The  evidence 
of  citizenship  is  not  produced,  and  I  would  recommend  that  his  case  be 
returned  to  the  Land-Office,  in  order  that  it  may  be  supplied,  and  the 
case  again  submitted  for  the  action  of  the  board. 

No.  70.  George  W.  Hedrick. 

This  case  seems  to  be  submitted  by  the  Commissioner  for  the  purpose 
of  having  the  entry  of  Mr.  Hedrick  confirmed  by  the  board,  because  of 
the  conflict  with  a  previous  entry,  now  canceled.  As  no  case  should  be 
referred  to  the  board  until  complete,  I  would  suggest  that  the  papers  be 
returned  to  the  Land  Office,  and  again  submitted  to  the  board  when 
final  proofs,  etc.,  are  furnished  by  the  applicant. 

No.  148.  Isaac  A.  Clark. 

This  is  an  adjoining  farm  entry.  The  evidence  shows  that  Clark's 
dwelling  on  his  original  farm  was  burned  about  three  years  and  eight 
months  from  date  of  entry,  that  he  rebuilt,  for  his  own  convenience,  on 
a  different  tract  of  land,  which,  from  his  statement,  is  not  a  part  of  his 
original  farm,  and  he  has  not  since  that  date,  taken  up  his  residence  on 
said  original  farm. 

I  decline  to  concur  in  the  recommendation  of  the  Commissioner,  for 
the  reasons  that  Clark  has  not  shown  a  substantial  compliance  with  the 
28 
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plain  provisions  of  the  law,  and  no  good  and   sufficient   reasons  are 
assigned  for  said  failure. 


ANDREW  JOHANNESEN. 

Patent, — Release. —  Widow, — Where  a  patent,  erroneously  issued  to  a  deceased  person, 
has  been  recorded  in  the  county  records,  the  legal  representatives  must  release  all  their 
right  and  title  to  the  land  before  the  General  Land  Oflfice  can  issue  another  patent  in 
the  name  of  the  widow. 

Commissioner  Williamson  to  Reg.  and  Rec.,  Lincoln,  Neb.,  July  25,  1877. 

Referring  to  my  letter  of  the  6th  and  your  reply  of  i8th  ult.,  trans- 
mitting the  patent  erroneously  issued  to  Andrew  Johannesen  for  the  N. 
^  N.  W.  ^  Sec.  2,  Twp.  14,  R.  7  East,  I  have  to  state  that  upon  exam- 
mation  of  the  instrument  I  find  that  the  same  has  been  recorded  in  the 
records  of  the  county  wherein  the  land  is  situated,  consequently  this 
office  can  take  no  action  looking  to  the  issuing  of  a  iiew  patent  to  the 
widow  of  the  deceased  homestead  party  until  the  legal  representatives  of 
the  deceased  homestead  party  release  all  their  right  and  title  to  the  land. 

In  this  connection  I  would  suggest  that  if  the  widow  can  obtain  from 
the  legal  heirs  the  release  that  would  be  necessary  to  procure  the  issuing 
of  a  new  patent  in  her  name,  she  could  thus  obtain  full  possession  and 
title,  no  patent  in  her  name  being  necessary. 


•    ADOLPH  SEIDENSTICKER. 

Proof  of  Death. — The  rule  of  law  that  a  party  who  has  once  lived  is  presumed  to  con- 
tinue in  existence  until  the  contrary  is  proven,  must  be  respected  in  cases  of  unex- 
plained absence  of  homestead  parties  supposed  to  be  dead.  The  party  alleging  death 
must  prove  it. 

Letters  of  Administration. — The  granting  of  letters  of  administration  will  be  regarded 
as  sufficient  evidence  of  death.  Unexplained  absence  for  two  months  is  not  sufficient 
evidence  of  death  to  warrant  issue  of  patent  to  the  heirs. 

Commissioner  Williamson  to  Reg.  and  Rec,  Denver,  Col.,  May  23,  1881. 

September  26,  1873,  Adolph  Seidensticker  entered,  per  homestead  No. 
2,735,  the  E.  yi  N.  E.  ^,  Sec.  33,  and  N.  W.  %  S.  W.  %,  S.  W.  ^  N. 
W.  ^,  Sec.  34,  Twp.  8  N.,  R.  66  W.  It  is  shown  by  testimony  submitted 
that  ne  continued  to  reside  upon  and  cultivate  the  above  tracts  until  July 
20,  1880,  when  he  mysteriously  disappeared. 

After  a  fruitless  search  by  himself  and  neighbors,  Wm.  Seidensticker, 
Adolph's  brother,  on  the  6th  of  August,  1880,  published  notice  of  his  in- 
tention to  make  final  proof  and  secure  final  entry  of  the  land  covered  by 
the  above  described  entry.  In  taking  this  course,  he  acted  upon  the  pre- 
sumption that  his  brother  Adolph  was  dead.  In  accordance  with  the  no- 
tice of  intention  to  make  proof,  William  Seidensticker  appeared  with  two 
witnesses  before  Hugh  Taylor,  Clerk  of  the  District  Court  of  Douglass 
county,  September  27,  1880,  and  made  final  proof,  and  on  the  8th  of 
October  you  issued  to  him  as  one  of,  and  for  the  heirs  of  Adolph  Seiden- 
sticker, final  certificate  No.  i,37Si  for  the  land  above  described. 

The  question  upon  which  this  case  turns,  is  the  death,  or  presumed 
death,  of  Adolph  Seidensticker.  There  is  a  familiar  rule  of  law,  that  a 
person  who  has  once  lived  is  presumed  to  continue  in  existence  until  the 
contrary  is  proven.  In  other  words,  the  burden  of  proof  is  upon  the 
party  alleging  death  3  unexplained  absence  for  seven  years  is  regarded  by 
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the  courts  as  sufficient  evidence  of  death  to  justify  them  in  granting  let- 
ters of  administration  upon  the  estate  of  the  absentee.  In  this  case  we 
have  an  unexplained  absence  of  only  60  days,  and  of  course  the  last 
named  rule  cannot  apply.  We  are,  therefore,  thrown  back  upon  the 
first  rule — that  the  party  alleging  death,  must  prove  it.  I  do  not  think 
the  facts  justify  me  in  adopting  the  speculations  of  Wm.  Seidensticker  in 
regard  to  the  disappearance  of  his  brother. 

Further  proof  of  death  is  required.  Should  letters  of  administration 
be  granted,  I  would  not  feel  justified  in  going  behind  the  judgment  of  a 
Court  and  inquiring  into  the  fact  of  death. 

It  is  shown  by  the  testimony  that  Adolph  Seidensticker  was  naturalized 
by  the  District  Court  of  Arapahoe  cOunty.  Record  evidence  of  that  fact 
must  be  forwarded  here  through  you. 


JOHN  U.  SPRENGER. 

Alien  Heirs, — Aliens  who  have  not  declared  their  intentions  to  become  citizens  of  the 
United  States  cannot,  as  heirs,  perfect  title  to  homesteads. 

Commissioner  Drummond  to  John  Hitz,  Washington ^  D,  C,  March  28,  1873. 

It  appears  that  Mr.  Sprenger  went  on  said  tract  and  erected  a  house 
within  six  months  from  the  date  of  entry ;  that  he  resided  thereon  until 
the  23d  of  April,  187a,  when  he  died,  leaving  as  legal  heir  his  father, 
Christopher  Sprenger,  an  alien,  residing  in  Lichtensteig,  Switzerland. 
The  latter  now  desires  to  secure  title  to  the  tract  in  question  by  commut- 
ing the  entry  of  his  deceased  son  under  the  8th  section  of  said  act, 
claiming,  abo,  under  the  5  th  article  of  the  treaty  between  Switzerland 
and  the  United  States  of  the  25th  of  Nov.,  1855,  (Statutes-at-Large,  vol. 
2,  page  590.) 

The  homestead  act  of  May  20,  1862,  confers  the  right  to  acquire  the 
title  to  public  lands  of  the  United  States,  according  to  its  provisions,  on 
citizens,  or  parties  who  have  declared  their  intention  to  become  citizens 
according  to  the  naturalization  laws,  but  not  an  alien.  In  this  case,  John 
U.  Sprenger,  a  citizen,  took  steps  for  acquiring  title  under  said  act,  but 
failed  to  perfect  title,  his  death  intervening.  In  this  state  of  things  his 
heirs,  if  citizens,  or  if  they  had  declared  their  intention  to  become  citi- 
zens, might  perfect  the  title  as  pointed  out  in  the  Statute,  either  by  con- 
tinuing the  settlement  and  cultivation  of  the  tract  for  the  period  prescribed ; 
or  by  proving  up  and  paying  therefor,  under  its  8th  section.  Yet  this 
privilege  is  not  extended  by  the  law  to  aliens  who  had  not  declared  their 
intention  to  become  citizens,  as  regularly  provided  for. 

I  have  examined  the  treaty  referred  to  by  you.  While  its  stipulations 
would  doubtless  apply  in  any  case  of  a  citizen  of  Switzerland  claiming 
property  in  this  country  which  might  fall  to  him  as  heir,  they  are  not,  in 
my  opinion,  inconsistent  with  the  restriction  which  the  homestead  law 
places  on  the  right  to  acquire  property  in  public  land  under  its  provisions 
in  restricting  it  to  the  class  of  citizens  and  those  having  legally  declared 
their  intention  to  become  citizens. 

Therefore,  as  Christopher  Sprenger,  on  whose  behalf  you  write,  is  not 
embraced  in  that  class,  I  decide  that  he  cannot  acquire  title  to  the  tract 
described  by  commuting  the  said  entry  as  desired. 
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EMANUEL  STRICKLAND. 

Penitentiary — Final  Proof. — Where  a  homesteader  is  prevented  from  making  final  proof 
by  reason  of  being  confined  in  the  penitentiary,  a  legally  appointed  person  may  make 
such  proof,  and  if  found  satisfactory  the  patent  will  issue  in  the  name  of  the  party  so 
deprived  of  his  liberty. 

Commissioner  Burdett  to  Reg.  and  Rec.^  Camden^  Ark.,  July  31,  1875. 

In  the  case  of  homestead  entry  No.  1607,  of  Emanuel  Strickland,  for 
the  S.  yi  of  N.  E.  %y  and  E.  ^  of  N.  W.  i^  24,  15  S.,  18  W.,  dated 
Aug.  13,  1869,  it  appears  that  nis  wife  has  made  final  proof  under  the 
impression  that  a  patent  will  issue  to  her,  as  her  husband  is  incapacitated, 
by  reason  of  his  confinement  in  the  penitentiary  for  a  criminal  offence, 
from  acting  for  himself. 

In  such  cases  it  is  necessary  for  a  Court  having  proper  jurisdiction  to 
appoint,  upon  application  and  satisfactory  showing,  some  person  to  act 
for  the  party  thus  deprived  of  his  liberty. 

It  would  be  competent  for  such  legally-appointed  person  to  act  in  mak- 
ing final  proof  in  homestead  cases,  when,  if  such  proof  should  be  found 
satisfactory,  a  patent  would  issue  in  the  name  of  the  original  homestead 
party. 


LUCINDA  HILL— DECEASED. 

Heirs. — Final  affidavit  should  be  made  by  one  of  the  heirs  in  case  of  death  of  claimant. 
Commissioner  McFarland  to  Reg.  and  Rec,  Lamed ,  Kansas,  August  6,  1881. 

Referring  to  Homestead  Entry  No.  5  W.,  made  March  18,  1876*,  for 
N.  E.  ^,  Sec.  32,  Tp.  23,  R.  16  W.,  by  Lucinda  Richardson,  and  to  the 
final  proof  in  the  case  (Final  Certificate  No.  1730,)  made  by  Samuel  H. 
Richardson,  **  Administrator  of  the  estate  of  Lucinda  Hill  nee  Lucinda 
Richardson,  deceased,'*  I  have  to  state  that,  in  cases  of  this  character, 
the  final  affidavit  should  be  made  by  one  of  the  heirs  for  the  heirs  of  the 
deceased  party,  and  final  certificates  should  issue  to  the  **  Heirs  of  *  *  * 
deceased. '  * 


ROBINSON  vs.  WILLIAM. 

Public  Officer. — The  heirs  or  devisees  of  a  deceased  homestead  claimant  cannot  be  held 
responsible  for  the  failure  of  a  public  officer  to  administer  upon  the  estate,  and  that  the 
Statute  does  not  run  against  the  heirs  during  the  time  which  elapses  after  the  death  of 
the  claimant,  and  the  date  the  administrator  takes  charge  of  the  estate,  providing  the 
heirs  are  without  notice  of  their  rights  and  the  estate  is  administered  upon  within 
seven  years. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  April  9,  1877. 

The  facts  of  this  case  are  as  follows :  Frank  William  made  Homestead 
Eintry  No.  1044  for  said  tract,  January  5,  1875,  ^'^^  resided  thereon  until 
the  time  of  his  death,  which  occurred  during  the  month  of  January,  1876. 
William  was  an  unmarried  man,  and  died  intestate,  his  heirs  are  un- 
known, and  the  public  administrator  has  not  taken  charge  of  his  estate. 
Under  these  circumstances,  Robinson,  on  September  9,  1876,  filed  an 
affidavit  alleging  the  abandonment  of  said  tract,  and  on  the  trial  of  said 
case,  October  14,  1876,  the  facts  above  recited  were  developed. 

You  decided  that  as  William  had  not  changed  his  residence  or  aban- 
doned the  land  at  the  time  of  his  death,  his  entry  could  not  be  vacated 
within  a  period  of  seven  years  from  its  date,  unless  relinquished  by  the 
parties  succeeding  to  his  mterest. 
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In  the  case  of  Dorame  vs.  Towers,  decided  by  my  predecessor  Decem- 
ber 4,  1875  ^Copp^s  Land  Owner  for  December,  1875,  P^g^  i3^)>  ^^  was 
held  that,  in  so  far  as  the  homestead  laws  relate  to  the  rights  of  heirs  or 
devisees  of  decedents,  they  should  be  construed  in  subjection  to  the  pro- 
bate laws,  in  all  cases  consistent  with  the  provisions  of  the  paramount 
authority  of  the  Act  of  Congress. 

It  was  also  held  that  the  heirs  or  devisees  were  entitled,  in  making  final 
proof,  to  credit  for  the  time  the  estate  was  undergoing  settlement  in  pur- 
suance of  probate  laws. 

Chapter  XIII.  of  the  Code  of  Civil  Procedure  of  California,  vests  the 
administration  of  estates  of  decedents  who  leave  no  known  heirs,  in  the 
Public  Administrator  of  the  county  where  the  estate  is  located,  but  the 
period  of  time  within  which  it  is  made  the  duty  of  that  officer  to  take 
charge  of  such  estate  is  not  limited  by  law.  Construing  the  homestead 
and  probate  laws  together,  I  am  of  opinion  that  the  heirs  or  devisees  can- 
not be  held  responsible  for  the  failure  of  a  public  officer  to  administer 
upon  the  estate,  and  that  the  Statute  does  not  run  against  the  heirs  dur- 
ing the  time  which  elapses  after  the  death  of  the  claimant  and  the  date 
the  administrator  takes,  charge  of  the  estate — providing  the  heirs  are 
without  notice  of  their  rights,  and  the  estate  is  administered  upon  within 
seven  years  from  the  date  of  entry. 

Your  decision  is  affirmed. 


MINNUS  vs.  SALMONS. 

■ 

Guardian, — Residence. — The  rule  laid  down  in  Dorame  vs.  Towers  applies  in  cases 
where,  homestead  entries  are  made  by  guardians  for  minor  heirs  of  deceased  Union 
soldiers.  Residence  on  the  tracts  entered  cannot  be  reasonably  expected  in  such 
cases,  and  if  the  land  has  been  cultivated  in  good  faith  the  law  has  been  substantially 
complied  with. 

Commissioner  Williamson  to  Reg.  and  Rec.j  Lamed,  Kansas,  April  ^,  ^877. 

I  am  in  receipt  of  your  letter  of  the  21st  of  January  last,  with  testi- 
mony in  case  of  J.  T.  Minnus  vs.  Chas.  A.  Salmons,  infant  heir  of  Samuel 
H.  Salmons  (deceased),  homestead  entry.  No.  15933,  made  April  7,  1874, 
on  the  S.  E.  ^,  Sec.  34,  Tp.  20,  R.  16  W.,  by  the  guardian  of  said 
infant. 

The  contest  was  instituted  January  i8th,  1876,  and  hearing  set  for 
February  17th,  following,  but  was  continued  from  time  to  time  until  July 
12,  1876.  It  appears  from  the  testimony,  that  the  guardian  commenced 
improving  the  land  in  question  soon  after  date  of  entry,  and  continued 
the  improvements,  assisted  by  the  heir,  until  the  spring  of  1876,  when  a 
house  was  built,  and  the  claimant  commenced  residing  in  the  same,  and 
had  broken  ten  acres,  which  were  in  crops  at  date  of  hearing ;  he  also 
had  a  team  and  farming  implements  with  which  to  cultivate  the  land. 

It  further  appears  that  said  minor  was  but  twelve  years  of  age  at  the 
date  of  his  entry,  and  being  in  delicate  health,  could  not  reside  uppn  the 
land  alone ;  and  his  guardian  was  prevented  from  so  doing  by  reason  of 
having  a  homestead  of  his  own,  on  a  tract  adjoining  the  onie  in  contest. 

In  the  case  of  Dorame  vs.  Towers,  decided  by  the  Department  De- 
cember 4th,  1875,  ^^  was  held  that  the  proper  "construction  of  section 
2291  does  not  require  the  heir  or  devisee  to  reside  in  person  upon  the 
land,  but  that  its  provisions  are  substantially  complied  with  by  continual 
cultivation  of  the  tract  for  the  prescribed  period  of  five  years**  *  *  * 
"  The  words  '  or  cultivated  *  in  section  2291,  although  heretofore  held  to 
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apply  more  strictly  to  what  are  designated  as  'adjoining  farm  entries,* 
may,  I  think,  receive  this  broader  application,  as  being  evidently  intended 
to  provide  for  all  cases  where  personal  residence  could  not,  in  the  nature 
of  things,  be  reasonably  demanded.*' 

Section  2307  Revised  Statutes  gives  the  guardian  of  the  minor  heirs  of 
the  deceased  soldier  the  right  to  make  an  entry  for  the  sole  benefit  of  the 
same. 

It  cannot  be  "reasonably  demanded**  that  the  guardian  should  leave 
his  home  or  interests  to  reside  on  the  land  entered  by  him  for  the  sole 
benefit  of  his  ward ;  and  the  heirs  in  most  cases  are  too  young  to  live  on 
the  land  entered  for  their  benefit.  To  require  actual  residence  in  the 
class  of  cases  under  consideration  would  be  to  render  the  statute  almost 
entirely  inoperative. 

I  am  of  the  opinion  that  the  rule  laid  down  in  the  case  quoted  should 
be  applied  to  the  one  in  hand.  To  rule  otherwise  is  to  construe  statutes 
where  equal  benefits  are  contemplated  against  the  minor  heirs  of  deceased 
soldiers,  which  would  be  ungenerous  and  unjust  on  the  part  of  the  Gov- 
ernment. 

In  the  above  case,  in  view  of  the  evident  good,  faith  of  the  guardian  in 
making  the  entry  and  cultivating  the  same  for  the  sole  benefit  of  his  ward, 
and  the  rule  laid  down  by  the  Department,  as  quoted,  the  contest  is  dis- 
missed, and  you  will  so  advise  all  parties  in  interest,  allowing  the  usual 
time  in  which  to  file  an  appeal. 

I  sustain  your  action,  as  reported  on  the  20th  of  June  last,  rejecting 
final  proof  while  the  contest  was  pending. 


DORAME  vs.  TOWERS. 

• 

Personal  Act. — The  first  homestead  affidavit  is  a  personal  act,  binding  the  conscience 
and  responsibility  of  the  applicant  alone. 

Executor  or  Administrator. — The  possession  of  an  executor  or  administrator  is,  under 
the  homestead  law,  the  possession  of  the  heirs  or  devisee,  subject  to  the  right  of  ad- 
ministration vested  in  the  officer,  and  the  time  allowed  by  the  court  for  the  settlement 
of  the  estate  must  be  counted  for  the  heir  or  devisee  in  making  final  proof. 

Personal  Residence — Devisee. — The  provisions  of  Section  2291,  Revised  Statutes,  arc 
substantially  complied  with  by  continual  cultivation  for  the  period  of  five  years  by  the 
heirs  or  devisee,  personal  residence  not  being  required  in  their  case. 

Hearing — IVili. — At  a  hearing  to  determine  abandonment  in  case  of  deceased  home- 
stead claimants,  a  certified  copy  of  the  will  and  other  matters  connected  therewith 
may  be  introduced. 

Secretary  Chandler  to  Commissioner  Burdett,  Dec,  4,  1875. 

I  have  considered  the  appeal  taken  by  the  executor  of  the  estate  of 
Albert  Towers,  deceased,  from  your  decision  of  the  ist  of  February  last, 
in  the  case  of  Jos6  Dorame  vs.  Albert  Towers,  San  Francisco  Homestead 
entry  No.  1678,  dated  March  20,  1874,  upon  the  N.  W.  y^  of  S.  W.  }^ 
section  5,  and  S.  }^  of  S.  E.  ^  and  N.  E.  ^  of  S.  E.  ^,  section  6; 
Tp.  3«  S.,  R.  16  E.,  Mt.  Diablo  Meridian,  California. 

Towers  died  March  31,  1874,  eleven  days  after  making  the  entry;  and 
the  contest  was  brought  six  months  afterward,  to  show  an  abandonment 
within  the  terms  of  the  5th  section  of  the  act  of  May  20,  1862  Revised 
Statutes  section  2297. 

The  proof  shows  a  personal  residence  by  Towers  upon  the  land  from 
May  until  September  3,  1873,  ^^  which  latter  date  he  visited  San  Fran- 
cisco for  medical  treatment,  from  which  place  he  was  returning  in  Febru- 
ary, 1874,  to  the  land,  and  had  reached  the  county  seat  at  San  Luis 
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Obispo,  when  he  became  too  ill  to  proceed  further,  in  the  then  condition 
of  the  roads  and  the  weather.  Here  he  subscribed  the  homestead  affi- 
davit before  the  county  clerk,  on  the  1 2th  of  March,  and  forwarded  it 
with  his  application  to  the  Land  Office,  where  it  was  received  and  his 
entry  was  admitted,  as  before  stated,  March  20,  1874.  He  did  not  suc- 
ceed thereafter  in  returning  to  the  land,  but  died,  as  already  recited,  on 
the  31st  of  the  same  month. 

The  point  of  law  presented  for  consideration  is,  whether  or  not,  upon 
these  facts,  the  failure  of  the  heirs  or  devisee  of  the  deceased  to  take  up  a 
residence  on  the  land  within  six  months  after  the  date  of  the  entry,  ren- 
ders it  liable  to  a  proceeding  imder  the  statute  for  the  purpose  of  enforcing 
a  forfeiture,  on  the  ground  of  abandonment. 

Section  2290  of  the  Revised  Statutes,  provides  that  the  person  applying 
for  the  benefit  of  the  preceding  section,  shall  make  affidavit,  declaring 
his  qualifications  and  intentions,  and  the  purposes  for  which  the  applica- 
tion is  filed,  and  on  payment  of  the  sum  of  money  required,  shall  be  per- 
mitted to  enter  the  amount  of  land  specified. 

Section  2291  provides  that,  at  the  expiration  of  five  years  from  the  date 
of  such  entry,  or  within  two  years  thereafter,  the  person  making  such  en- 
try, or  if  he  be  dead  his  widow,  or  in  case  of  her  death,  his  heirs  or  devi- 
see; or  in  case. of  a  widow  making  such  entry,  her  heirs  or  devisee,  in 
case  of  her  death,  shall  prove,  "  that  he,  she,  or  they  have  resided  upon 
or  cultivated  the  same  for  the  term  of  five  years  immediately  succeeding 
the  time  of  filing  the  affidavit;  and  that  upon  making  such  proof,  and 
filing  the  further  affidavit  required  "  he,  she,  or  they,*'  if  citizens  of  the 
United  States,  shall  be  entitled  to  a  patent. 

Section  2297  provides  that  *'  if  at  any  time  after  the  filing  of  the  affi- 
davit, as  required  in  section  twenty-two  hundred  and  ninety,  and  after 
the  expiration  of  the  five  years  mentioned  in  section  twenty- two  hundred 
and  ninety-one,  it  is  proved  after  due  notice  to  the  settler,  to  the  satisfac- 
tion of  the  Register  of  the  Land  Office,  that  the  person  having  filed  such 
affidavit  has  actually  changed  his  residence  or  abandoned  the  land  for 
more  than  six  months  at  any  time,  then  and  in  that  event,  the  land  so 
entered  shall  revert  to  the  government.'* 

It  is  evident  from  these  provisions  that  the  making  of  the  first  affidavit 
is  a  personal  act,  binding  the  conscience  and  responsibility  of  the  appli- 
cant alone,  and  for  which  no  other  person  can  be  held  accountable,  or 
criminally  liable  if  perjury  be  committed.  The  death  of  the  party  casts 
whatever  of  title  or  estate  the  Statute  has  created,  directly  by  operation  of 
law,  upon  first,  the  widow;  second,  the  heirs  or  devisee  ;  and  the  substi- 
tution being  effected,  the  requirement  of  proof  of  residence  or  cultiva- 
tion attaches  to  the  person  or  persons  succeeding  to  the  right,  title  or 
estate. 

But  the  action  provided  against  the  entry  for  abandonment,  appears  to 
be  limited  by  section  2297  to  a  change  of  residence  or  abandonment  by 
the  person  who  has  filed  the  affidavit  required  by  section  2290,  and  if  ex- 
tended to  the  other  persons  named  in  section  2291,  it  must  be  by  clear 
implication  and  intendment,  governed  by  the  provisions  of  law  respect- 
ing the  control  of  estates  by  inheritance  or  devise,  as  applied  to  other 
cases  similar  in  their  nature. 

It  is  the  general  rule,  and  the  Statutes  of  California,  where  this  case 
arises,  specially  provide,  that  the  executor  or  administrator  shall  take 
complete  and  immediate  possession  of  the  estates  of  decedents  under  the 
orders  of  the  Probate  Court.      This,  in  California,  applies  in  terms  to 
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real  as  well  as  personal  estate ;  and  he  is  required  to  hold  the  same  "  until 
the  estate  shall  be  settled,  or  until  delivered  over  by  order  of  the  Probate 
Court  to  the  heirs  or  devisees.*'  (California  Probate  Act,  Sec.  114,  Hit- 
teirs  Laws,  5812,  p.^829.)  Section  194  of  the  same  Statute  makes  sim- 
ilar provisions j  and  prescribes  further  that  "  For  the  purpose  of  bringing 
suits  to  quiet  the  title,  or  for  partition  of  such  estate,  the  possession  of 
the  executors  or  administrators  shall  be  deemed  the  possession  of  the 
heirs  or  devisees ;  such  possession  by  the  heirs  or  devisees  shall  be  subject 
however  to  the  possession  of  the  executor  or  administrator  for  all  other 
purposes.  *  * 

After  prescribing  a  period  of  one  year  for  account,  distribution,  etc., 
it  is  further  provided  (section  247),  that  "  if  the  whole  of  the  debts  shall 
have  been  paid  by  the  first  distribution,  the  court  shall  proceed  to  direct 
the  payment  of  the  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,**  etc.;  "but  if  there  be  debts 
remaining  unpaid,  or  if,  for  other  reasons,  the  estate  be  not  in  a  proper 
condition  to  be  closed,  the  court  shall  give  such  extension  of  time  as  may 
be  reasonable  for  a  final  settlement  of  the  estate.  *  * 

The  next  section  provides  for  an  earlier  settlement  upon  prayer  of  the 
executor  or  administrator,  if  the  estate  be  in  a  proper  condition  to  be 
closed;  and  section  250  provides  that  ''after  the  lapse  of  four  months 
after  the  issuing  of  letters  testamentary  or  of  administration,**  the  heir, 
devisee,  or  legatee  may  petition  for  his  share  of  the  estate,  and  proceed- 
ings may  be  instituted  by  the  court  for  the  disposal  of  the  prayer  of  the 
petitioner. 

The  law  is  chary  of  the  rights  resulting  from  the  death  of  the  citizen, 
and  will  not  lightly  permit,  much  less  require  those  rights  to  be  forfeited 
or  unreasonably  barred  by  strict  technical  and  literal  constructions;  but 
will,  the  rather,  enlarge  the  meaning  to  embrace  the  necessities  of  the 
case,  and  allow  ample  opportunity  for  the  discovery  and  protection  of  the 
persons  entitled  to  share  the  estate  to  be  administered  under  the  statutes 
governing  the  practice  of  the  courts  appointed  to  adjudicate  upon  the 
matter. 

It  is  to  be  reasonably  supposed  that  the  homestead  law,  conferring  the 
rights  of  the  original  settler  upon  the  persons  designated  by  the  statute, 
was  intended  to  be  construed  in  subjection  to  the  provisions  of  the  pro- 
bate laws,  in  all  cases  consistent  with  its  provisions,  and  that  those  rights 
are  to  be  enjoyed  under  proper  forms  of  administration,  in  the  same 
manner  and  to  the  same  extent  as  other  rights  resulting  from  inheritance 
or  devise,  under  the  control  of  the  probate  courts,  subject,  of  course,  to 
the  paramount  authority  of  the  act  of  Congress. 

In  this  view,  it  must,  I  think,  be  held,  that  the  possession  of  the  ex- 
ecutor or  administrator  is  in  -fact,  under  the  homestead  law,  the  posses- 
sion of  the  heirs  or  devisee,  subject  to  the  right  of  administration  vested 
in  the  officer ;  and  that  the  time  allowed  by  the  court  for  the  settlement 
of  the  estate  must  either  be  counted  for  the  heir  or  devisee  in  making 
final  proof,  or  excluded  in  his  favor  from  the  period  required  by  'the  stat- 
ute, and  further  time  allowed  him,  on  the  ground  that  the  land  being  in  the 
custody  of  the  law,  the  time  does  not  run  against  the  party  who  is  re- 
quired to  perform  the  acts  of  residence  or  cultivation  upon  it.  I  am  in- 
clined to  the  opinion  that  the  former  is  the  true  and  better  rule ;  inas- 
much as  the  statute  is  positive  as  well  as  general  in  its  limitation,  and 
prescribes  a  specific  period  without  exceptions,  within  which  proof  may 
be  received. 
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I  am  also  of  the  opinion  that 'the  proper  construction  of  section  2,291 
does  not  require  the  heir  or  devisee  to  reside  in  person  upon  the  land, 
but  that  its  provisions  are  substantially  complied  with  by  continual  culti- 
vation of  the  tract  for  the  prescribed  period  of  five  years.  To  hold 
otherwise  would  often  defeat  an  inheritance  or  devise,  through  the  inabil- 
ity of  the  heir  or  devisee  to  take  up  a  personal  residence  on  the  land 
within  six  months  of  the  death  of  the  settler,  or  even  a  longer  period, 
and  a  valuable  interest  acquired  by  years  of  toil  and  improvement,  in 
strict  conformity  to  the  requirements  of  law,  might  be  forfeited,  although 
but  a  few  days,  weeks,  or  months,  might  be  required  for  the  final  con- 
summation of  the  title.  The  words  "or  cultivated*'  in  section  2291, 
although  heretofore  held  to  apply  more  strictly  to  what  are  designated  as 
"  adjoming  farm  entries,'*  may,  I  think,  without  violence  to  the  rules  of 
construction,  receive  this  broader  application  as  being  evidently  intended 
to  provide  for  all  cases  where  personal  residence  could  not,  in  the  nature 
of  things,  be  reasonably  demanded ;  and  it  might  be  easy  for  the  party  in 
interest  with  great  advantage  to  the  government  to  supply  means  for 
ample  improvement  and  cultivation  of  an  estate  cast  by  operation  of  law 
upon  an  individual  who  could  not  without  injurious  sacrifice  of  other  in- 
terest change  an  already  settled  residence  to  reside  upon  it. 

In  the  case  of  the  original  applicant,  residence  is  undoubtedly  required. 
Hisjentry,  supported  by  his  affidavit  under  full  penalties,  must  be  *'  made 
for  the  purpose  of  actual  settlement  and  cultivation,"  under  section  2290, 
and  is  rendered  liable  to  forfeiture  for  change  of  residence  by  section 
2297.  But  no  action  to  enforce  a  forfeiture  can  be  instituted  against  the 
widow,  heir,  or  devisee,  as  neither  of  these  have  filed  the  affidavit  men- 
tioned in  the  statute,  and  been  thus  brought  within  the  terms  of  the  act 
authorizing  the  proceedings." 

I  therefore  decide  in  the  case  before  me  that  the  homestead  entry  of 
Towers  cannot  be  vacated  within  the  statutory  period  of  five  years, 
except  by  direct  relinquishment  of  the  party  or  parties  succeeding  to  his 
interest ;  he  having  deceased  without  changing  his  residence  or  abandon- 
ing the  land. 

I  find,  however,  by  the  records  of  your  office,  which  fact  was  not  no- 
ticed in  your  decision  or  report  in  forwarding  the  papers,  that  the  land  is 
within  the  limits  of  the  grant  to  the  Atlantic  and  Pacific  railroad  com- 
pany, whose  right  attached  to  the  odd  section  August  15,  1872,  and  the 
portion  embraced  in  the  grant  could  not  legally  be  taken  by  Towers, 
whose  homestead  entry  must  be  restricted  to  eighty  acres  on  the  even  sec- 
tion. See  my  predecessor's  decision  of  15th  April,  1874,  respecting  the 
maps  filed  in  this  department  by  the  company. 

I  find  also  ffom  the  arguments  and  appeal,  as  well  as  from  the  record 
of  the  case,  that  Towers  died  testate ;  and  that  an  offer  was  made  by  his 
executor  to  introduce  matters  at  the  hearing  showing  the  rights  of  his 
heirs  and  devisees  in  the  land,  which  matters  were  excluded  by  the  clerk 
of  the  court,  who  took  the  testimony.  This  was  error:  a  certified  copy 
of  the  will,  as  proved  in  the  probate  court,  should  have  been  introduced, 
and  also  such  matters  connected  therewith  as  related  to  the  tract  em- 
braced in  the  entry. 

I  have  to  direct,  therefore,  in  the  disposal  of  the  case,  that  the  repre- 
sentatives entitled  under  the  will  to  this  portion  of  the  estate  be  required 
to  select  which  portion  of  the  even  section,  not  exceeding  eighty  acres, 
they  will  retain  .as  the  proper  homestead  of  the  said  Towers ;  and  that 
they  be  allowed  to  consummate  the  title  for  such  portion,  either  by  com- 
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mutation  under  section  2301  or  by  continued  compliance  with  the  terms 
of  section  2291,  as  herein  construed,  respecting  residence  upon  or  culti- 
vation of  the  tract. 
Your  decision  is  reversed. 


INTESTATE. 


Commissioner's  Letter  to  Register  and  Receiver,  Eureka,  Ne- 
vada, Dec.  8,  1877. 

A  party  having  made  an  entry  under  the  homestead  law  died  intestate 
before  making  final  proof,  leaving  adult  heirs. 

Held,  that  an  administrator  of  the  estate  of  the  deceased  should  not 
be  allowed  to  relinquish  the  homestead  entry,  but  that  a  relinquishment 
to  be  accepted  must  be  made  by  each  and  every  one  of  the  heirs. 

Affirmed  by  the  Secretary  of  the  Interior  Nov.  6,  1878. 


ADOLPHINE  HEDENSKAY. 

s 

Entry  in  her  ewn  name. — A  woman  may  commute  her  deceased  husband's  entry  and 
receive  a  patent  in  her  own  name,  and  afterwards  may  make  another  homestead  entry 
in  her  own  right. 

Acting  Secretary  CoWEN  to  Commissioner  BuRDETT,  Aug,  25,  1875. 

I  have  examined  the  case  of  Adolphine  Hedenskay,  involving  title  to 
the  N.  ^  of  S.  E.  ^,  Sec.  8,  T.  15,  R.  8  E.,  Lincoln,  Nebraska,  on 
appeal  from  your  decision  of  March  25,  1872,  cancelling  her  homestead 
entry  of  said  tract. 

Her  husband,  Swan  Hedenskay,  made  homestead  entry  June  7,  1870, 
of  the  S.  J4  of  the  said  S.  E.  %y  and  after  his  death,  March  i,  1871,  the 
appellant  commuted  the  same  and  received  a  patent  therefor. 

She  afterwards,  March  13,  187 1,  was  allowed  by  the  local  officers  to 
make  the  entry  now  in  question.  You  canceled  her  entry  because  she 
had  exhausted  her  homestead  right  prior  to  the  present  entry.  I  think 
you  erred.  She  made  .her  former  entry  as  the  representative  of  her  late 
husband,  and  the  latter  in  her  own  right. 

I  reverse  your  decision,  and  award  the  land  to  the  appellant. 


ADMINISTRATOR. 

Commissioner's  Letter  to  Register  and  Receiver,  Kirwin,  Kansas, 

February  4,  1879. 

In  this  case  the  homestead  party  died,  and  his  widow  was  convicted  of 
his  murder  by  poison,  for  which  she  is  now  imprisoned  in  the  penitentiary, 
pursuant  to  law,  although  under  a  death  sentence.  It  was  decided  that 
the  administrator  of  the  deceased  party  should  make  the  final  proof,  and 
the  patent  be  issued  in  the  name  of  his  minor  children. 
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MARGARET  WALKER. 


Date. — When  the  five  years'  time  required  under  the  law  dates  from,  in  case  of  a  widow's 

original  homestead  entry. 

Commissioner  McFarland  to  Reg,  and  Rec,  Stockton ^  California,  Dec.  9,  1 88 1. 

Homestead  entry  No.  3394,  final  certificate  No.  1112,  in  the  name  of 
Margaret  Walker,  covering  the  N.  E.  }i.  Sec.  24,  Twp.  8  S.,  R.  7  E., 
is  suspended.  The  entry  was  made  April  11,  1881,  under  the  provisions 
of  the  act  of  May  14,  1880,  and  settlement  was  alleged  in  1872.  Final 
proof  was  made  October  3,  i88i. 

From  the  proof  submitted,  it  appears  that  Mrs.  Walker  went  upon  the 
land  with  her  husband  in  July,  1873,  ^^^  resided  there  with  him  until  he 
died,  June  17,  1879,  ^^^  continued  such  residence  till  date  of  proof. 
The  plat  of  survey  was  filed  in  your  office  March  14,  1881. 

Had  Mrs.  Walker's  husband  made  entry  of  the  land,  she  would  have 
been  entitled  to  credit  for  residence  in  making  final  proof  back  to  date  of 
settlement;  but  as  party  to  the  original  entry,  she  cannot  receive  any 
benefit  of  settlement  prior  to  the  date  she  was  qualified,  under  the  law, 
to  make  a  homestead  entry,  which  was  at  the  date  of  her  husband's  death. 

The  entry  will,  therefore,  remain  suspended,  and  after  the  expiration 
of  five  years  from  June  17,  1879,  the  date  of  her  husband's  death,  she 
will  be  required  to  submit  supplemental  proof,  showing  continued  resi- 
dence from  October  3,  1881,  the  date  of  former  proof,  and  you  will  so 
advise  her. 


GEORGE  W.  LAW. 

Divorced  Wife —  Will. — A  woman  divorced  from  her  husband  is,  in  the  administration 
of  the  homestead  law,  legally  dead,  and  if  there  was  an  infant  child  living  at  the 
time  of  the  homesteader's  death,  the  right  and  fee  shall  inure  for  the  benefit  of  the 
child,  notwithstanding  a  will  devising  the  land  to  the  claimant's  mother,  who  resides 
upon  and  cultivates  the  land. 

Acting  Comm'r  Armstrong  to  C.  D.  Hampton,  Little  Traverse,  Mich,  Jan,  24,  1880. 

I  am  in  receipt  of  your  letter  of  the  2d  inst.,  stating  that  George  W. 
Law  made  a  homestead  entry  of  the  N.  W.  5^  Sec.  22,  Tp.  36  N.  of  R. 
5  W.,  Michigan,  October  6,  1876;  that  he  oied  on  the  place  August  21, 
1879,  devising  the  homestead  to  his  mother,  who  resided  on  the  place 
with  him,  and  who  has  continued  to  reside  thereon  since  his  death ;  that 
Law  was  married  some  eight  or  nine  years  ago,  lived  with  his  wife  about 
one  year  and  had  one  child ;  that  his  wife  deserted  him,  taking  the  child 
with  her,  and  obtained  a  divorce. 

You  ask  if  Mrs.  Law,  the  mother,  resides  upon  and  improves  the  land, 
for  a  sufficient  time  to  make  the  required  five  years,  can  a  patent  therefor 
issue  to  her,  or  can  the  child  in  any  way  interfere  with  her  claims  ?  etc. 

In  reply,  I  have  to  state  that  Section  2292  of  the  Revised  Statutes 
provides  that  in  case  of  the  death  of  both  father  and  mother,  leaving  an 
infant  child  or  children,  the  right  and  fee  shall  inure  for  the  benefit  of 
such  infant  child  or  children.  Mrs.  Law  having  been  divorced  from  her 
husband,  would,  in  the  administration  of  the  homestead  law,  be  consid- 
ered as  legally  dead.  It  has  been  frequently  decided  that  a  will  devising 
the  land  embraced  in  a  homestead  entry,  before  the  title  has  been  per- 
fected, can  have  no  effect  where  there  is  a  widow  or  minor  orphan  chil- 
dren. 

The  entry  not  having  been  abandoned  by  the  party  thereto,  cannot  be 
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vacated  except  by  a  relinquishment  from  the  duly  appointed  guardian  of 
the  minor  orphan  child  under  orders  of  the  probate  court. 

In  making  final  proof,  the  affidavit  mast  be  made  by  a  duly-appointed 
guardian,  and  the  patent  would  issue  to  the  "minor  orphan  child,*'  or  the 
executor,  administrator,  or  guardian  may  sell  the  land  at  any  time  within 
two  years  from  the  death  of  the  surviving  parent — ^which  in  this  case 
would  be  the  father — for  the  benefit  of  such  infants,  but  for  no  other 
purpose,  and  the  purchaser  will  acquire  absolute  title  and  receive  a  patent 
in  his  name.     Such  sale,  however,  must  be  ordered  by  the  proper  court. 

The  above  ruling  is  based  upon  the  assumption  that  the  child  was  living 
at  the  time  of  its  father's  death.  In  case  it  should  prove  that  the  child 
died  prior  to  August  21,  1879,  ^^^  ^ill  devising  the  homestead  to  his 
mother  would  be  of  full  force  and  effect. 


ELIZABETH  LAMPSON. 

Nuncupative  Will. — The  General  Land-Office  can  recognize  a  nuncupative  >\'ill  only 
after  it  has  been  duly  probated  and  accepted  by  the  proper  court. 

Acting  Commissioner  BAXTER  to  Alson  Donaldson,  Barron y  Wis.,  Jan.  10,  1877. 

In  your  letter  of  the  8th  of  November  last,  you  make  the  following 
statement :  Mrs.  Elizabeth  Lampson  made  a  homestead  entry  which  she 
** occupied"  two  or  three  years,  during  which  time  she  married  James 
Donaldson.  Subsequent  to  such  marriage  she  died.  On  her  deathbed 
she  made  "a  verbal  will,"  leaving  her  homestead  to  said  Donaldson. 
She  left  heirs,  all  adults,  each  one  of  whom  had  before  had  the  benefit  of 
the  homestead  law.  Under  this  state  of  facts  the  question  is  asked : 
"  How  can  James  Donaldson  avail  himself  of  right  to  said  homestead,  or 
what  steps  should  he  take  ?  " 

In  reply  I  have  to  say  that  Mr.  Donaldson  must  prove  the  will  in  the 
proper  court,  and  comply  with  the  law  respecting  devises,  otherwise  the 
title  must  descend  to  the  heirs,  and  they  will  receive  patent  on  making  the 
required  proof;  as  this  office  has  no  means  of  ascertaining  the  validity 
of  an  alleged  nuncupative  will,  and  can  only  recognize  such  instrument 
after  it  shall  have  been  duly  probated  and  accepted  by  the  proper  court. 


JOHN  RHOADES. 

Widow — Devisee. — ^Where  a  deceased  homestead  claimant  left  a  wife  from  whom  he  had 
been  separated  by  written  articles  of  agreement,  such  widow  is  the  proper  party  to 
make  final  proof,  notwithstanding  the  fact  that  the  deceased  claimant  willed  all  his 
estate,  both  real  and  personal,  to  his  brother. 

Commissioner  Williamson  to  Reg.  and  Rec.y  Salina,  Kansas,  Oct.  2,  1878. 

I  am  in  receipt  of  your  letter  of  September  20,  1878,  transmitting  for 
the  consideration  of  this  office  the  final  proof  of  Gilbert  Rhoades,  execu-' 
tor  and  heir  at  law  of  John  Rhoades,  deceased,  who  made  homestead 
entry  No.  14,755,  under  the  provisions  of  section  2289  of  the  Revised 
Statutes  of  the  United  States,  for  the  N.  J^,  N.  E.  ^  of  section  30,  Town- 
ship 14  S.,  Range  11  W. 

It  appears  from  the  records  of  this  office  that  John  Rhoades  made  the 
entry  aforesaid  June  10,  1873.  '^^^  papers  submitted  by  Mr.  Rhoades 
show  that  John  Rhoades  made  Homestead  entry  No.  14,755,  that  he  re- 
sided upon  and  cultivated  the  land  described,  ^rom  the  i8th  day  of  June, 


HOMESTEADS.  •       445 

1873,  date  of  entry,  up  to  the  time  of  his  death,  June  12,  1878;  that  he 
was  a  citizen  of  the  United  States ;  that  he  had  a  wife,  but  was  separated 
from  her  by  mutual  articles  of  j^reement ;  also  accompanying  the  paper 
is  a  transcript  of  the  proceedings  had  in  the  matter  of  the  probate  of  the 
last  will  and  testament  of  John  Rhoades,  deceased  (and  a  copy  of  the 
will  of  said  deceased),  up  to  and  including  the  19th  day  of  August,  1878. 
In  his  will  Mr.  Rhoades,  after  bequeathing  to  his  brother,  Lewis  Rhoades, 
the  sum  of  two  hundred  (J200)  dollars,  says :  **  I  devise  and  bequeath  all 
the  remainder  of  my  estate,  both  real  and  personal,  of  which  I  shall  be 
possessed,  or  in  any  manner  entitled  at  the  time  of  my  decease,  to  my 
brother  Gilbert  Rhoades,  of  the  township  of  Liberty,  county  of  Jackson, 
and  State  of  Michigan;  and  I  do  hereby  appoint  my  brother  Gilbert 
Rhoades  executor  of  this  my  last  will  and  testament.'* 

In  view  of  the  facts  as  shown,  viz. :  That  the  homestead  claimant  at 
the  date  of  his  death,  left  a  wife,  Clarysa  S.  Rhoades,  but  was  separated 
from  her  November  25,  1870,  for  divers  unhappy  disputes  and  differences 
arising  between  the  said  party  of  the  first  part  and  his  said  wife,  for 
which  reason  they  consented  and  agreed  to  live  separate  and  apart  from 
each  other  during  their  natural  life,  it  is  held  by  this  office  that  the  said 
Clarysa  S.  Rhoades  was  the  lawful  wife,  and  is  now  the  widow  of  John 
Rhoades,  deceased,  the  articles  of  separation  to  the  contrary  notwith- 
standing. Section  2291  of  the  Revised  Statutes  of  the  United  States 
provides  that  in  the  event  of  the  death  of  a  homestead  settler  leaving  a 
widow,  all  rights  and  privileges  inure  to  her  benefit  upon  furnishing,  satis- 
factory proof  to  the  effect  that. her  husband  during  his  lifetime  had  faith- 
fully complied  with  the  requirements  of  the  homestead  laws  regarding 
residence  and  cultivation. 

After  a  careful  consideration  of  the  facts  in  the  case,  I  have  to  inform 
you  that  the  papers  submitted  by  Mr.  Rhoades  cannot  be  accepted  as  final 
proof  on  homestead  No.  14,755  ^^^  ^^^  ^^^^^  ^^  question,  for  the  reason 
that  under  the  provisions  of  section  2201  of  the  Revised  Statutes  referred 
to  above,  Clarysa  S.  Rhoades,  the  widow  of  the  deceased,  is  the  only 
person  competent  to  make  proof. 

You  will  notify  the  parties  in  interest  of  this  decision,  and  inform  the 
widow  of  deceased  that  she  will  be  allowed  to  make  the  final  proof.  The 
question  of  the  final  disposition  of  the  title  to  the  land  under  the  articles 
of  separation  and  will  of  deceased,  will  be  one  for  the  consideration  of 
the  local  courts. 


KEZIAH  CARD. 


H^/t — Contest. — A  wife  cannot  attack  her  husband's  entry. 

Military  Services. — A  deserted  wife  cannot  be  allowed  credit  on  her  own  homestead  for 
her  husband's  military  services. 

Commissoner  BURDETT  to  Reg.  and  Rec.,  Litchfield,  Minn.,  y**ne  22,  1875: 

I  am  in  receipt  of  your  letter  of  the  29th  ult. ,  enclosing  a  letter  from 
Mrs.  Keziah  Card,  wife  of  Levi  A.  Card,  who  made  homestead  entry  for 
S.  W.  ^,  12,  123,  41,  in  December,  1872.  Mrs.  Card  states  that  her 
husband  deserted  his  family  and  left  the  State  of  Minnesota  last  Novem- 
ber, and  that  she  intended  to  secure  a  divorce  from  her  husband,  and 
desires  to  know  whether  she  can  hold  the  claim  and  make  proof  in  her 
own  name,  and  whether  she  will  be  entitled  to  credit  for  her  husband's 
military  service  during  the  tete  war.     In  reply,  I  have  to  state  that  in  the 
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absence  of  any  contest  for  abandonment,  this  office  must  presume  that  the 
entry  of  Levi  A.  Card  remains  good  and  valid.  It  was  at  one  time  held 
by  this  office  that  a  wife  circumstanced  as  Mrs.  Card  seems  to  be,  might 
on  her  own  behalf  initiate  against  her  husband  a  cont€;st  for  abandon- 
ment, and  thereafter  have  a  preference  right  to  make  entry  of  the  same 
tract  in  her  own  name,  upon  showing  herself  to  be  the  head  of  the  family, 
and  otherwise  qualified. 

Upon  reflection,  I  am  convinced  that  the  rule  permitting  a  wife  to 
attack  the  entry  of  her  husband  is  in  violation  of  the  fundamental  prin- 
ciples governing  the  relation  of  husband  and  wife  in  the  matter  of  prop- 
erty rights,  and  should  no  longer  be  adhered  to ;  nor  is  it  within  the 
power  of  this  office  to  give  preference  or  priority  of  right  to  make  entry 
of  lands  under  the  homestead  laws. 

It  follows,  therefore,  that  Mrs.  Card  cannot  at  any  time  make  final 
proof  in  her  own  name  on  the  entry  made  by  her  husband,  nor  can  she 
whilst  the  marriage  remains  legally  valid  be  permitted  to  contest  the 
existing  entry  of  her  husband.  It  is  not  perceived  that  under  any  cir- 
cumstances relating  to  any  entry  of  the  public  lands  Mrs.  Card  can 
become  entitled  to  credit  for  the  military  services  of  her  husband  during 
the  late  war. 


MARY  LATT. 


Marriage. — Proceedings  in  case  of  marriage  of  homestead  claimant  who  died  before 
issuance  of  patent. 

Commissioner  Williamson  to  Reg.  and  Rec,  Topeka^  Kan.^  Aug,  2$,  1877. 

I  have  to  state  that  I  have  examined  the  case  of  homestead  entry  No. 
3033  made  March  21,  1871,  by  Mary  Latt,  for  the  S.  J^  of  the  S.  E.  ^ 
of  Sec.  8.,  Tp.  13  S.,  R.  II  E.,  containing  80  acres  of  double  minimum 
land — final  proof  thereon,  per  certificate  No.  1927  made  April  6,  1877, 
by  John  M.  Johnson,  husband  of  Mary  Johnson,  formerly  Mary  Latt, 
deceased. 

It  appears  that  Mary  Latt  at  the  time  of  making  her  entry  was  a  single 
woman  over  the  age  of  twenty-one  years,  and  had  filed  her  declaration 
of  intention  of  becoming  a  citizen  of  the  United  States;  that  April  6, 
1 87 1,  she  was  married  to  John  M.  Johnson,  and  that  she  made  actual 
settlement  upon  and  cultivated  said  land,  having  resided  thereon  with 
her  husband  from  the  29th  day  of  Augast,  1871,  to  the  6th  day  of  April, 
1876,  when  owing  to  her  protracted  illness  and  for  the  purpose  of  receiv- 
ing proper  medical  treatment  she  was  removed  from  the  homestead  to 
Osage  county,  Kansas,  where  she  remained  until  the  date  of  her  death, 
February  8,  1877 — Mr.  Johnson  alleging  in  his  affidavit  that  she  left  no 
heirs  "except  her  husband,*'  but  the  witnesses  fail  to  corroborate  this 
statement.  The  proof  shows  a  satisfactory  compliance  with  law  in  the 
matter  of  cultivation  and  other  improvements  of  the  land  on  the  part  of 
the  original  applicant,  and  continued  residence  by  her  husband  from  the 
time  of  her  death  to  date  of  final  proof.  He  also  shows  that  he  is  a  cit- 
izen of  the  United  States  by  naturalization. 

In  view  of  the  fact  that  the  original  applicant  complied  with  all  the  re- 
quirements of  law  for  a  period  of  five  years  from  date  of  entry,  I  have  to 
direct  that  you  call  on  Mr.  Johnson  to  show,  by  the  corroborative  testi- 
mony of  two  or  more  witnesses,  that  she  died,  as  he  alleges,  without  leav- 
ing any  heirs.  Transmit  the  same  to  this  office  by  a  special  letter,  upon 
receipt  of  which,  if  found  satisfactory,  and  A^.  Johnson  is  thus  shown  to 
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have  been  the  proper  person  to  make  the  final  proof,  the  case  will  be  ap- 
proved for  patent,  which  will  issue  in  the  name  of  *'  Mary  Johnson,  for- 
merly Mary  Latt.** 


J.  W.  PORTER. 

CUrk  of  Court. — Homesteaders  in  the  grasshopper  region  are  not  permitted  to  make 
their  final  proof  before  the  clerk  of  the  Distnct  Court.  r» 

Commissioner  Burdett  to  L.  Crounse,  Washington ^D,  C,  A/^l  13,  .1875. 

I  am  in  receipt  by  reference  from  you  of  a  letter  from  J.  W.  Porter, 
dated  Ponca,  Dixon  county,  Neb.,  Dec.  28,  1874,  relative  to  "home- 
steaders in  the  grasshopper  region  being  permitted  to  make  final  proof 
before  the  clerk  of  the  Distnct  Court."  In  reply  I  have  to  state  that 
having  given  the  matter  careful  consideration,  I  am  of  opinion  that  there 
is  nothing  in  the  act  of  December  28,  1874,  (copy  herewith,)  to  warrant 
such  a  wide  departure  from  established  official  rules  and  regulations  gov- 
erning final  proof  as  to  admit  of  the  final  affidavit  of  a  homestead  party 
being  made  other  than  before  the  proper  district  land  officers.  The  re- 
quest of  Mr.  Porter  in  behalf  of  the  parties  referred  to  in  his  letter  can- 
not be  granted. 


L.  M.  WIRT. 


Final  Proof. — ^When  final  proof  should  be  made  under  the  act  of  March  3,  1879,  ^~ 
lowing  aidditional  homestead  entries. 

Commissioner  Williamson  to  L.  M.  Wirt,  Nickerson,  Kas,y  April  22,  1880. 

In  reply  to  your  letter  of  January  27,  1880,  I  have  to  say  with  regard 
to  your  son's  additional  homestead  entry  5,300  (act  of  March  3,  1879), 
that  as  he  has  made  final  proof  on  his  original  homestead  entry  771,  he 
will  not  be  required  to  establish  his  residence  upon  the  tract  covered  by 
hb  additional  entry,  providing  his  actual  legal  residence  upon  the  tract 
embraced  in  his  original  homestead  entry,  and  cultivation  and  improve- 
ment of  the  additional  tract,  is  shown  at  date  of  final  proof. 

Relative  to  the  time  within  which  proof  must  be  made  on  the  additional 
entry,  I  have  to  advise  you  that  I  am  of  the  opinion  that,  although  the 
act  of  March  3,  1879,  '^  rather  obscure  on  this  point,  proof  must  be 
made  on  such  entries  within  two  years  after  the  completion  of  the  term 
of  residence  and  cultivation  required  by  law,  and  as  your  son  has  made 
proof  on  his  original  entry  showing  residence  and  cultivation  for  a  period 
of  "five  years,"  he  is  entitled  to  a  credit  oi  four  years  on  his  additional 
entry  and  must  therefore  make  final  proof  thereon  within  three  years  from 
the  date  of  said  additional  entry ;  as  it  would  seem  from  the  language 
used  in  said  act  (with  reference  to  residence  and  cultivation)  that  it  (the 
act)  was  intended  to  conform  as  nearly  as  possible  to  existing  statutes,  as 
in  cases  where  the  original  entry  is  relinquished  and  a  new  entry  made, 
the  proof  must  be  made  within  seven  years  from  the  date  of  the  original 
entry ^  if  any  credit  is  claimed  thereon  (on  original) ;  and  in  cases  of 
additional  entries  where  proof  has  been  made  on  the  original  entry,  the 
act  virtually  extends  the  tim'e  within  which  proof  must  be  made  as  required 
ty  law  (Sec.  2291  R.  S.)  to  a  period  oi  two  years  subsequent  to  the  com- 
pletion of  the  term  of  "  r^idence  and  cultivation  required  by  law." 
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The  question  referred  to  by  you,  of  the  absence  of  your  son  from  his 
original  homestead,  after  making  proof  thereon,  will  be  duly  considered 
when  his  proof  on  his  additional  entry  is  presented. 


SUSPENDED  ENTRIES. 

Rulings  Under  Section  2450,  Revised  Statutes,  by  the  Board  of 

Equitable  Adjudication. 

Secretary  ScHURZ  to  Chas.  Devens,  Attorney- General,  May  28,  1 880. 

I  have  the  honor  to  transmit  herewith  abstract  No.  86,  of  the  Commis- 
sioner of  the  General  Land  Office,  received  with  his  letter  of  the  26th  ult., 
embracing  fifty-five  cases,  for  the  action  of  the  Board  of  Equitable  Adju- 
dication, under  section  2450  Revised  Statutes. 

In  case  No.  20,  covering  the  homestead  entry  of  Sarah  E.  Reed,  for 
the  Concordia  District,  Kansas,  the  proof  was  not  made  in  time  owing 
to  the  pendency  of  contest  in  this  department.  Her  final  entry  was  ap- 
plied for  within  a  reasonable  period  after  the  award  in  her  favor.  It  has 
never  been  deemed  necessary  to  submit  such  entries  as  illegal — there  be- 
ing no  default  or  delay  on  the  part  of  the  applicant — and  patent  should 
issue  as  in  ordinary  cases. 

In  case  No.  25,  relating  to  final  entry  made  by  ElizurB.  Hall,  admin- 
istrator, upon  the  original  homestead  of  William  F.  Schloegel,  Topeka 
District,  Kansas,  I  find  that  Schloegel  lived  fiwt  years  upon  the  tract,  but 
did  not  make  final  proof  within  two  years  thereafter ;  his  time  expired 
February  5,  1879.  On  the  17th  of  that  month,  he  applied  for  leave  to 
complete  his  proof,  making  affidavit  that  he  had  intended  to  offer  the 
same  about  Christmas  preceding,  but  was  prevented  by  inclement  weather 
and  the  lack  of  comfortable  clothing,  the  winter  being  exceptionally 
severe.  In  July,  1879,  ^^  died,  without  having  made  the  regular  final 
proof. 

Hall  applied  for  letters  of  administration,  alleging  that  the  residence 
of  the  heirs  was  unknown  ;  and,  after  his  appointment  as  administrator, 
made  final  proof  and  procured  the  patent  certificate  in  the  name  of  the 
heirs  of  Schloegel.  The  Commissioner  recommends  the  confirmation  of 
the  entry. 

Section  2291  does  not  provide  for  the  issue  of  patent  even  to  heirs  or 
devisees,  unless  they  are  citizens  of  the  United  States.  In  case  of  un- 
known heirs  there  can  be  no  certainty  on  this  point.  It  may  happen, 
under  an  allegation  that  the  residence  of  the  heirs  is  unknown,  that  there 
may  be  in  fact  no  heirs,  and  consequently  no  representative  of  the  home- 
stead settler.  Therefore,  leaving  out  of  consideration  the  question  of  the 
power  of  an  administrator  to  make  the  required  proof  in  homestead  cases, 
which  is  not  by  any  means  clear  under  the  law,  it  must  be  apparent  that 
a  patent  to  "the  heirs,*'  without  proof  of  their  identity  and  qualifica- 
tions, was  not  contemplated ;  otherwise  the  requirement  of  citizenship 
would  not  have  been  inserted. 

I  recommend  that  this  case  be  returned  to  the  General  Land-Office  for 
inquiry  as  to  the  existence  of  any  qualified  representative  of  the  deceased, 
entitled  to  claim  the  equity  of  confirmation ;  although  the  excuse  of 
Schloegel  for  failure  to  prove  up  in  time  was  in  reality  barely  sufficient  to 
save  the  entry  from  cancellation  outright.  To  avoid  a  forfeiture  after  the 
death  of  the  party  I  think  this  may  be  done,  and  if  a  qualified  represen- 
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tative  appears  after  due  notice,  allowing  say  ninety  days,  the  entry  may 
be  again  submitted  ;  otherwise  it  should  be  canceled. 

In  case  No.  31,  homestead  entry  of  Margaret  Keleher,  Lincoln  Dis- 
trict, Nebraska,  I  think  the  citizenship  of  the  party  may  be  admitted. 
Although  the  record  proof  of  her  deceased  husband's  naturalization  is  not 
produced,  its  absence  is  sufficiently  accounted  for,  and  she  swears  that  he 
was  naturalized  many  years  since.  Her  citizenship  being  shown,  the 
entry  is  legal  and  needs  no  confirmation,  and  should  be  returned  to  the 
Commissioner  for  patent.  If  she  is  not  a  citizen,  of  course  she  cannot 
be  entitled  to  a  patent ;  and  it  is  beyond  the  power  of  the  Board  to  con- 
fer upon  her  the  proper  qualifications. 

In  case  No.  42,  homestead  of  William  Springfield,  New  Orleans  Dis- 
trict, Louisiana,  proof  was  offered  in  time,  but  owing  to  prevalence  of 
yellow  fever  it  was  not  considered  by  the  Register  and  Receiver.  After 
the  office  was  reopened,-  new  proof  upon  amended  forms  was  made.  It 
was  not  necessary  to  submit  this  case  to  the  Board,  as  the  rule  is  uniform 
in  this  Department,  founded  upon  the  express  law  in  pre-emption  cases, 
that  a  party  has  the  same  time  after  the  reopening  of  an  office,  tempora- 
rily closed,  in  which  to  file  papers  necessary  to  establish  his  claim,  as  he 
would  have  had  in  case  it  had  continued  open. 

With  the  exception  of  the  foregoing  numbers  20,  25,  31  and  42,  I 
recommend  that  the  entries  be  confirmed  according  to  the  abstract  pre- 
sented, and  have  certified  my  approval  and  act  of  confirmation  thereon, 
in  which  action  I  recommend  your  concurrence. 


E.  LEWIS  CRANDALL. 

j4cf  of  May  ^7,  iSyS. — This  act  does  not  apply  under  the  circumstances  of  this  case. 
Commissioner  WILLIAMSON  to  Reg.  and  Rec.,  IVichita^  ICansas,  Jan,  29,  1 879. 

E.  Lewis  Crandall  made  pre-emption  filing  for  a  tract  of  land,  Decem- 
ber 9,  1873,  alleging  settlement  December  i,  1873.  ^^  voluntarily 
relinquished  all  rights  under  this  filing  to  the  said  land  June  2,  1874. 
He  made  timber  culture  entry  on  the  land  June  2,  1874,  which  was  relin- 
quished and  canceled  by  the  General  Land  Office,  March  31,  1876.  He 
then  made  homestead  entry  for  the  same  tract  April  8,  1876,  and  claims 
that  he  is  entitled  to  a  credit  of  the  whole  time  of  settlement  prior  to  the 
homestead  entry  of  April  8,  1876,  to  be  applied  on  said  entry. 

Held  that  inasmuch  as  Mr.  Crandall  did  not  change  his  pre-emption 
filing  to  a  homestead  entry,  but  voluntarily  relinquished  the  same  and 
made  timber  culture  entry  subsequent  to  the  relinquishment  of  his  pre- 
emption right,  the  claimant  cannot  be  allowed  the  benefits  of  the  act  of 
May  27,  1878,  in  computing  the  ^\e  years'  residence  required  from  the 
date  of  settlement,  as  alleged  in  his  relinquished  pre-emption  filing. 

Final  proof  can  only  be  made  at  the  expiration  of  five  years  from  date 
of  homestead  entry  made  April  8,  1876. 


CIRCULAR  INSTRUCTIONS  OF  APRIL  4,  1877. 

Final  Homestead  Proof. 

I  have  to  call  your  attention  to  the  Act  of  Congress  approved  March  3, 
1877,  entitled  **An  act  to  amend  section  twenty- two  hundred  and  ninety- 
one  of  the  Revised  Statutes,  in  relation  to  proof  required  in  homestead 
entries." 
29 
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This  act  provides  a  method  of  making  the  final  proof  in  homestead  en- 
tries, dispensing  with  the  necessity  that  the  party  shall  attend  at  the' dis- 
trict land  office,  as  required  in  official  regulations  given  on  page  5,  sub- 
division 17,  Circular  of  May  18,  1876. 

The  party  desiring  to  avail  himself  thereof  must  appear  with  his  wit- 
nesses before  the  judge  of  a  Court  of  record  of  the  county  and  State,  or 
district  and  Territory,  in  which  the  land  is  situated,  and  there  make  the 
final  proof  required  by  law,  according  to  prescribed  forms,  which  proof 
is  required  to  be  transmitted  by  the  judge,  or  the  clerk  of  the  Court,  to 
you,  together  with  the  fee  and  charges  allowed  by  law. 

The  judge  being  absent  in  any  case,  the  proof  may  be  made  before  the 
clerk  of  the  proper  court.  The  fact  of  the  absence  of  the  judge  must  be 
certified  in  the  papers  by  the  clerk  acting  in  his  place. 

If  the  land  in  any  case  is  situated  in  an  unorganized  county,  the  Statute 
provides  that  the  party  may  proceed  to  make  the-  proof  in  the  manner  in- 
dicated in  any  adjacent  county  in  the  State  or  Territory.  The  fact  that 
the  county  in  which  the  land  lies  is  unorganized,  and  that  the  county  in 
which  the  proof  is  made  is  adjacent  thereto,  must  be  certified  by  the  officer. 

In  any  case  where  the  final  proof  shall  be  transmitted  to  you,  as  con- 
templated in  this  act,  and  the  full  amount  of  money  due  shall  be  paid, 
you  will  carefully  examine  the  proof,  and  if  no  objection  appears,  proceed 
to  issue  the  receipt  and  certificate  in  the  case,  and  make  proper  returns 
to  this  office  as  the  basis  of  a  patent  or  a  complete  title  for  the  homestead 
pursuant  to  existing  laws.  If  any  objection  appear%  you  will  promptly 
notify  the  party  and  advise  him  of  his  rights  in  the  matter. 

Your  attention  is  further  directed  to  an  act  approved  the  same  day,  en- 
titled, **An  act  for  the  relief  of  settlers  on  the  public  lands  under  the 
pre-emption  laws." 

Under  this  statute  a  party  desiring  to  change  his  claim  under  pre-emp- 
tion filing  to  that  of  a  homestead  entry  should  be  required  on  making 
the  change,  to  appear  at  the  proper  land-office,  with  his  witnesses,  and 
show  full  compliance  with  the  pre-emption  law  to  date  of  such  change,  as 
has  heretofore  been  required  in  transmutation  cases,  proof  of  such  com- 
pliance to  be  forwarded  with  the  entry  papers  to  this  office.  When  the 
party  applies  to  make  final  proof,  he  must  show  continued  residence  and 
cultivation  as  required  by  the  homestead  law. 

In  case  an  adverse  claim  has  attached  to  the  land,  due  notice,  in  ac- 
cordance with  Rules  of  Practice,  must  be  given  all  parties  in  interest  of 
the  time  and  place  of  submitting  proof  in  support  of  the  application  to 
make  such  change.  The  adverse  claimants  will  be  entitled  to  the  privilege 
of  cross-questioning  the  applicant's  witnesses  and  of  offering  counter  proof. 

J.  A.  WILLIAMSON,  Commissioner, 


CIRCULAR  INSTUCTIONS  OF  MAY  8,  1877. 

Homestead  Final  Proof. 

Referring  to  my  circular  of  April  4,  1877,  under  the  act  of  3d  March, 
1877,  authorizing  the  proof  required  in  homestead  entries,  under  section 
2291  of  the  Revised  Statutes  of  the  United  States,  to  be  "made  before 
the  judge,  or,  in  his  absence,  before  the  clerk  of  any  court  of  record  of 
the  county  and  State,  or  district  and  Territory,  in  which  the  lands  are 
situated,**  I  have  further  to  direct  that  in  all  cases  in  which  such  proof 
shall  be  made  before  a  judge,  under  said  act,  you  will  require,  in  addition 
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to  the  judge's  certificate,  that  the  clerk  of  the  court  shall  certify,  under 
his  hand  and  the  seal  of  his  office,  that  the  said  judge  was  duly  commis- 
sioned and  qualified,  and  also  to  the  genuineness  of  his  signature,  such 
certificate  of  the  clerk  to  be  indorsed  upon  or  annexed  to  the  papers, 
and  form  a  part  thereof.  J.  A.  WILLIAMSON,  Commissioner, 


COMMISSIONER'S  LETTER  TO  REGISTER  AND   RECEIVER, 
EAU  CLAIRE,  WISCONSIN,  JAN.  20,  1879. 

Certain  homestead  cases  were  held  suspended  for  the  reason  that  the 
parties  having  attempted  to  make  final  proof  under  the  provisions  of  the 
act  of  March  3,  1877,  /.  ^.,  before  the  circuit  clerk  (in  the  absence  ot 
the  judge),  erred  in  having  made  their  final  proof  before  the  clerk,  while 
the  supporting  testimony  was  sworn  to  before  another  officer. 

Under  the  law  and  instructions  (see  last  paragraph,  page  6,  General 
Circular,  October  i,  1878),  but  two  modes  of  making  final  proof  are 
provided,  viz. :  First,  by  the  party  appearing  in  person  at  the  district 
land  office,  with  his  witnesses^  or  second,  by  appearing  before  the  judge 
of  a  court  of  record  for  the  county  wherein  the  land  is  situated  (or,  in 
the  absence  of  the  judge,  before  the  clerk  of  the  proper  court),  accom- 
patUed  by  his  witnesses.  In  either  case  the  party  must  be  accompanied 
by  his  witnesses,  whose  testimony  must  be  sworn  to  at  the  same  time  and 
before  the  same  officer  before  whom  he  makes  his  final  affidavit.  No 
other  provisions  of  law  are  now  in  force  which  authorize  a  different  mode 
of  procedure  in  making  final  proof. 


TRANSMITTAL  OF  HOMESTEAD  PROOF. 

The  county  judge  or  clerk  of  court  must  transmit  to  tlje  Register  and  Receiver  the 
homestead  proof  and  pre-emption  affidavit  taken  before  said  judge  or  clerk. 

Acting  Commissioner  HouioiAB  to  Reg,  and  Rec,  Mitchell,  Dakota,  yune  15,  1 88 1. 

The  act  of  Congress  of  March  3,  1877,  which  admits  of  the  final  proof 
in  homestead  entries  being  taken  before  the  judge,  or  in  his  absence  be- 
fore the  clerk  of  any  court  of  record  of  the  county  and  State,  or  district 
and  Territory,  in  which  the  lands  are  situated,  requires  in  so  many  words 
that  the  proof  shall  be  transmitted  by  such  judge,  or  the  clerk  of  his 
court,  to  the  Register  and  Receiver.  There  is  a  similar  provision  in  the 
act  of  June  9,  1880,  for  the  transmission  by  the  clerk  of  court,  of  the 
pre-emption  affidavit  taken  before  him  thereunder.  You  are  not  at  lib- 
erty to  overlook  or  dispense  with  these  positive  requirements  of  law, 
compliance  with  which  should  be  insisted  upon  in  every  case. 


COMMISSIONER'S   LETTER  TO  REGISTER  AND  RECEIVER, 

KIRWIN,  KANS.,  MAY  7,  1877. 

In  cases  in  which  final  homestead  proof  is  made  before  the  judge,  or 
in  his  absence  before  the  clerk  of  a  court  of  record,  under  the  act  of 
March  3,  1877,  the  Register  and  Receiver  of  the  district  land-office  are 
entitled  to  the  same  fee  for  examining  and  approving  the  proof  so  made 
as  if  the  proof  were  taken  and  reduced  to  writing  by  them,  for  the  claim- 
ants, under  the  tenth  subdivision  of  section  2238  of  the  Revised  Statutes, 
viz.,  fifteen  cents  per  hundred  words. 
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COMMISSIONER'S  LETTER  TO  W.  S.  SEARCH,  JUNE  29,  1877. 

In  the  act  of  Congress  of  March  3,  1877,  which  provides  that  final 
proof  in  homestead  entries  may  be  made  before  the  judge,  or,  in  his  ab- 
sence, before  the  clerk  of  any  court  of  record  of  the  county  and  State, 
or  district  and  Territory,  in  which  the  lands  a^e  situated,  the  terms  "  in 
his  absence"  refer  to  the  absence  of  the  judge  from  the  county-seat  or 
place  where  the  court  for  the  county  is  held.  Where  the  clerk  takes  the 
proof,  he  should  set  forth  in  his  certificate  to  the  papers  that  the  case  was 
such  as  to  authorize  him  to  do  so  under  the  act ;  and  for  this,  it  will  be 
sufficient  for  him  to  certify  that  the  proof  was  made  before  him  **  in 
the  absence  of  the  judge,*'  using  the  language  of  the  statute. 


FLORIDA. 

County  Courts, — Final  proof  before  judges  or  clerks  of  county  courts. 

Acting  Commissioner  hhX'TY.^  to  Reg,  and  JRec,  Gainesville,  Fla.^July  lo,  1877. 

The  attention  of  this  office  has  been  called  to  the  subject  of  making 
final  proof  before  the  judge  or  clerk  of  the  county  courts  under  the  act  of 
March  3,  1877,  and  I  have  to  state  in  connection  with  this  matter  that 
the  county  courts  in  the  State  of  Florida,  as  they  are  now  constituted, 
are  simply  courts  of  probate. 

Such  courts,  it  has  frequently  been  decided,  are  not  courts  of  record, 
hence  the  judge  or  clerk  of  such  court  are  not  qualified  under  the  law  to 
take  the  final  proof  in  homestead  cases. 

You  will  therefore,  under  these  circumstances,  reject  all  proof  not 
made  before  the  proper  officer,  in  accordance  with  the  provisions  of  the 
act  abdve  specified,  at  the  same  time  directing  such  parties  what  course 
to  pursue,  and  before  what  officer  in  the  county  they  can  legally  prepare 
their  final  proof. 

I  would  also  suggest  that  in  order  to  save  the  settler  unnecessary  ex- 
pense, that  it  would  be  advisable  to  inform  the  '*  county  clerks"  of  the 
several  counties  in  Florida  of  the  contents  of  this  letter. 


Commissioner  Williamson  to  Reg.  and  Rec,  Gainesvilley  Fla,,  yuly  31,  1877. 

In  reference  to  final  proof  in  homestead  cases  being  made  before  judges 
of  county  courts  or  their  clerks,  I  have  to  state  'that  all  such  proof  received 
by  you  before  the  receipt  of  my  letter  of  the  loth  inst.,  and  which  you 
say  will  be  sent  up  unless  otherwise  instructed,  must,  under  the  law  and 
rulings  of  this  office,  be  rejected,  and  you  will  notify  the  parties  in  all 
such  cases  that  new  proofs  will  be  required  to  be  made  before  the  local 
officers,  or  a  judge,  or  a  clerk  of  a  court  of  record,  as  the  law  provides. 


COUNTY  COURTS  IN  FLORIDA. 

County  Qjurts  in  Florida  are  Courts  of  Record,  and  the  judges  and  clerks  of  such 
Courts  are  qualified  to  take  final  proof  in  homestead  cases  under  act  of  March  3, 1877. 

Commissioner  WILLIAMSON  to  Reg,  and  Rec,  Gainesville,  Florida,  January  10,  1878. 

I  am  in  receipt  of  your  letter  of  the  12th  of  September  last,  enclosing 
petition  of  Judge  F.  J.  Lapenotiere  and  printed  opinion  of  Judge  Cocke, 
defining  the  Courts  of  Record  in  Florida,  in  relation  to  rescinding  the 
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action  of  this  office,  in  deciding  that  the  county  courts  of  Florida,  as 
they  are  now  constituted,  are  not  Courts  of  Record. 

In  reply  I  have  to  state  that  the  constitution  of  the  State  of  Florida, 
adopted  February  25,  1868,  provides  that  the  county  court  shall  have 
jurisdiction  of  all  misdemeanors  and  all  civil  cases  where  the  amount  does 
not  exceed  three  hundred  dollars,  and  that  said  Court  shall  have  co-ex- 
tensive jurisdiction  with  the  Circuit  Courts  in  cases  of  forcible  entry  and 
unlawful  detainer,  subject  to  appeal  to  the  Circuit  Court. 

The  county  court  was  also,  under  said  constitution,  invested  with  full 
surrogate  or  probate  powers,  subject  to  appeal,  and  the  clerk  of  the  Cir- 
cuit Court  was  also  authorized  to  act  as  clerk  of  county  court. 

The  said  county  courts  were  constituted  Courts  of  Record  and  pro- 
vided with  an  official  seal,  and  empowered  to  punish  for  contempt,  sum- 
mon jurors  and  witnesses,  to  make  all  orders  dtid  decrees,  to  enforce  its 
authority,  and  to  maintain  and  carry  out  its  constitutional  powers  in  all 
matters  wherein  it  has  jurisdiction. 

The  amended  constitution  of  Florida,  approved  March  4, 1875,  lin^ited 
the  jurisdiction  of  said  county  courts,  so  that  the  same;  shall  have  power 
to  take  probate  of  wills,  to  grant  letters  testamentary,  and  of  administra- 
tion and  guardianship,  and  to  attend  to  the  settlement  of  estates,  and  to 
discharge  all  duties  usually  pertaining  to  probate  courts ;  and  further- 
more, that  the  judges  of  such  courts  shall  have  civil  and  criminal  juris- 
diction of  justices  of  the  peace. 

They  also  were  allowed  to  exercise  jurisdiction  of  such  proceedings  re- 
lating to  forcible  entry  or  unlawful  detainer  of  lands  and  tenements,  sub- 
ject to  appeal  to  the  Circuit  Court,  as  provided  by  law. 

There  is  no  doubt  in  considering  this  question  that  the  amended  consti- 
tution has  curtailed  the  jurisdiction  of  the  county  courts,  as  they  were 
under  the  older  one  of  1868,  to  a  considerable  extent;  but  the  feet  still 
remains  that  said  courts,  as  constituted  in  1868,  were  invested  with  full 
powers  as  Courts  of  Record,  and  although  the  amended  constitution  of 
1875  ^^  curtailed  the  powers  and  restricted  the  jurisdiction  of  said  courts 
until  they  are  possessed  of  little  more  than  ordinary  probate  authority, 
yet  I  am  unable  to  find  in  the  amended  constitution,  or  in  any  subsequent 
act  of  the  State  Legislature,  a  repeal  of  the  original  provision  creating 
county  courts  Courts  of  Record. 

Such  being  the  fact,  that  the  original  provision  still  stands  unrepealed, 
there  can  be  no  doubt  that  said  courts  have  authority  to  act  as  Courts  of 
Record. 

They  are  certainly  so  recognized  in  the  legal  jurisprudence  of  the  State 
of  Florida,  and  therefore  I  am  of  the  opinion  that  the  judges  and  clerks 
of  such  courts  are  properly  qualified  to  take  final  proof  in  Homestead 
cases  under  the  act  of  March  3d,  1877,  and  therefore  I  rescind  the  de- 
cision contained  in  my  letter  of  July  loth,  1877,  relative  to  said  courts 
in  Florida. 

You  will  take  the  best  course  you  may  deem  expedient  to  promulgate 
the  above  decision,  that  the  same  may  become  known  by  the  people  at 
large,  who  desire  to  make  final  proof  of  their  homestead  entries ;  and  all 
proof  suspended  by  you  because  the  same  was  not  made  in  accordance 
with  decision  of  July  10,  1877,  you  will  relieve  from  suspension,  and  re- 
port the  same  to  this  office  in  its  regular  order,  as  though  no  such  decision 
had  been  made. 
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COUNTY  COURTS  IN  ALABAMA. 

Acting  Commissioner  BAXTER,  to  Reg.  and  Rec.y  Huntsville,  Ala.,  Sept.  14,  1 877. 

Relative  to  the  authority  of  the  Probate  and  ex-officio  county  judges 
in  Alabama  to  take  final  proof  in  homestead  cases  under  the  act  of  March 
3,  1877,  I  have  examined  the  Revised  Code  of  Alabama  (1867),  and  find 
that  the  judges  of  Probate  Courts  are,  under  the  State  laws,  also  ex-officio 
judges  of  the  county  courts  and  clerks  of  their  own  courts,  with  the 
privilege  of  employing  a  clerk  at  their  own  expense,  who  may  perform 
all  acts  not  judicial  in  their  character.  See  code  above  mentioned,  sec- 
tions 3935  and  3937,  page  738. 

Section  792,  page  240  of  the  code,  provides  for  the  keeping  of  a  record 
showing  the  true  condition  of  all  proceedings  had  in  courts  of  that  char- 
acter, also  section  796,  page  241,  confers  on  the  judges  of  such  courts 
the  authority  to  administer  oaths,  where  the  administering  of  such  oath 
is  not  confined  expressly  to  some  other  officer;  to  grant  writs  of  habeas 
corpus,  to  cause  jurors  to  be  emj^aneled  and  sworn,  in  any  matter  before 
such  court,  in  which  the  right  to  a  jury  trial  is  given  by  law,  etc.  The 
county  courts  have  original  jurisdiction  concurrent  with  the  circuit  and 
city  courts,  of  all  misdemeanors  committed  in  their  respective  counties, 
in  Alabama,  and  as  they  are  also  courts  of  record,  the  judges  of  such 
courts  would  be  properly  qualified  to  take  the  testimony  or  proof  in 
homestead  cases. 

Therefore,  as  the  Judge  of  Probate  is.  ex-officio  judge  of  the  county 
court,  you  will  allow  proof  to  be  taken  before  such  judge,  as  provided  by 
the  act  of- March  3,  1877. 

If,  however,  the  county  court  is  provided  with  a  seal,  the  judge  of  such 
court  should  use  such  seal  when  acting  on  cases  under  the  act  of  Congress 
above  referred  to,  otherwise  the  seal  of  the  probate  court  may  be  used, 
and  the  fact  of  being  ex-officio  judge  of  the  county  court  certified  to. 


JOHN  J.  McKAY. 

Commutation — Settlement, — Where  a  homestead  claimant  failed  to  make  settlement  with- 
in six  mqnths  after  entry  on  the  tract  entered,  he  will  not  be  prevented  from  making 
commutation  proof  and  payment,  if  he  found  that  such  settlement  and  cultivation  have 
been  made  as  would  entitle  him  to  make  payment  under  the  pre-emption  law  and 
receive  patent,  provided  no  adverse  claim  has  intervened. 

Commissioner  McFarland  to  Reg.  and  Rec,  Benson,  Minnesota,  Dec.  31,  1881. 

July  2,  1880,  John  J.  McKay,  of  Appleton,  Swift  county,  Minn.,  made 
homestead  .entry  No.  10577,  for  the  N.  W.  j^,  26-121-42.  October  6, 
1 88 1,  he  offered  to  commute  the  entry  to  cash  under  section  230,  Revised 
Statutes.  His  proof  showed  that  he  did  not  establish  a  residence  upon 
the  land  within  six  months  from  date  of  enty,  the  date  of  performing  that 
act  being  April  7,  1881.  Because  of  this  failure  to  establish  residence  on 
the  land  within  the  period  prescribed  by  the  homestead  law,  you  declined 
to  accept  the  purchase  money  and  issue  the  usual  receipt  and  certificate, 
and  transmitted  the  proof  to  this  office  for  consideration  with  your  letter 
of  November  7,  1881. 

Upon  examination  of  the  papers  it  was  determined  by  this  office  to  sub- 
mit the  case  to  the  Board  of  Equitable  Adjudication,  and  by  letters  **  C*' 
of  November  28,  and  December  13,  1881,  W.  N.  Severance,  of  this  city, 
and  the  Hon.  H.  B.  Strait,  were  informed  that  such  action  had  been 
taken. 
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I  have  reconsidered  the  matter,  however,  and  am  now  of  opinion  that 
such  submission  is  not  necessary,  inasmuch  as  section  2301,  Revised  Stat- 
utes, provides  that  **  Nothing  in  this  chapter  shall  be  so  construed  as  to 
prevent  any  person  who  has  availed  himself  of  the  benefits  of  section  2289, 
from- paying  the  minimum  price  for  the  quantity  of  land  so  entered,  at 
any  time  before  the  expiration  of  the  five  years,  and  obtaining-  a  patent 
therefor  from  the  government,  as  in  other  cases  directed  by  law,  on  mak- 
ing proof  of  settlement  and  cultivation  as  provided  by  law  granting  pre- 
emption rights." 

The  failure  to  establish  residence  upon  the  land  within  six  months  from 
date  of  homestead  entry  does  not,  therefore,  in  my  opinion,  create  a  de- 
fect in  this  entry.  It  is  only  required  in  commutation  cases  that  the  party 
shall  make  proof  of  settlement  and  cultivation  as  required  by  pre-emption 
law,  and  if,  upon  examination  of  his  proof,  it  be  found  that  such  settle- 
ment and  cultivation  have  been  made  as  would  entitle  him  to  make  pay- 
ment for  the  land  under  pre-emption  law  and  receive  patent,  it  is  im- 
material whether  he  shall  have  complied  with  homestead  law  in  respect 
to  time  of  making  settlement  upon  the  land,  provided  no  adverse  claim 
for  the  tract  appears  of  record,  as  it  is  expressly  provided  that  '*  nothing 
in  this  chapter  shall  be  so  construed  as  to  prevent"  him  from  making  the 
payment  and  receiving  patent. 

Upon  a  re-examination  of  the  case,  I  find  that  the  final  affidavit  is  not 
executed  in  proper  form,  the  ordinary  form  (No.  4-070)  for  homestead 
proof  having  been  used  instead  of  that  prescribed  for  commutation  proof 
(No.  4-069).  The  party  is  therefore  required  to  execute  a  new  affidavit 
upon  the  proper  blank,  and  upon  receipt  of  the  same  by  you,  with  the 
amount  of  purchase  money,  you  will  issue  the  usual  receipt  and  certificate 
in  the  case,  and  transmit  the  same  to  this  office  with  your  regular  returns 
for  the  month  in  which  issued. 


COMMUTED  HOMESTEAD. 

Pre-emption  Rights, — Where  a  party  commutes  his  homestead  entry  to  cash,  his  rights 
under  the  pre-emption  laws  are  not  affected  thereby. 

Commissioner  ViWAAKViSiOir^  to  Reg.  and  Rec,  Cheyenne ^  Wyoming  Ty.,  jfuly  15,  1 876. 

A  party  who  commutes  to  cash  an  entry  made  by  him  under  the  home- 
stead laws  exhausts  his  rights  under  the  homestead  laws,  except  in  case  he 
was  an  honorably  discharged  Union  soldier,  sailor  or  officer  of  the  late 
war,  had  made  said  entry  prior  to  June  22,  1874,  and  the  area  thereof 
was  less  than  160  acres,  in  which  event  he  would  be  entitled  to  make  an 
"  additional  '*  homestead  entry  of  such  quantity  of  land  as  added, to  the 
original  entry  would  aggregate  160  acres. 

Said  party's  rights,  under  the  pre-emption  laws,  would  not  in  any  event 
be  affected  by  said  commutation. 


AMOS  R.  HOWARD. 

Settlement. — The  act  of  March  3,  1877,  allowing  the  computation  of  a  homesteader's 
time  from  the  date  of  original  settlement  in  case  of  change  from  pre-emption  to  home- 
stead filing,  applies  only  to  those  parties  who  make  the  change  subsequent  to  the  pas- 
sage of  said  act. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.,  Sioux  Falls,  Dakota^  May  21,  1877. 

It  appears  from  the  records  of  this  office  that  the  above  tracts  were  filed 
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upon  under  the  pre-emption  law  by  John  Howard,  Dec.  20,  1871,  per 
filing  No.  5658,  alleging  settlement  Oct.  21, 1871,  and  on  April  19,  1875, 
said  tracts  were  entered  as  a  homestead  by  Amos  R.  Howard. 

The  affidavit  of  Mr.  Howard  sent  up  with  the  proof  sets  forth  that  his 
true  and  correct  name  is  Amos  R.  Howard,  and  not  John  Howard ;  that 
a  mistake  was  made  in  his  name  by  the  attorney  who  made  said  filing  for 
him. 

The  proof  submitted  shows  that  Mr.  Howard  resided  upon  and  culti- 
vated the  land  as  a  pre-emptor  from  the  date  of  his  filing,  October  21, 
1871,  until  the  date  of  transmuting  said  filing  to  a  homestead  entry, 
April  19,  1875,  ^^^  *^^^  ^^  ^^  ^^^^y  complied  with  the  homestead  law 
since  that  time.  The  act  of  Congress  approved  March  3,  1877,  pro- 
vides: "That  when  any  person  who  has  made  a  settlement  on  the  public 
lands  under  the  pre-emption  laws  shall  change  his  filing  to  that  for  a 
homestead  entry,  the  time  required  to  perfect  his  title  under  the  home- 
stead laws  shall  be  computed  from  the  date  of  his  original  settlement 
made  under  the  pre-emption  laws.'* 

From  the  language  of  this  statute  it  appears  that  the  benefits  of  the  act 
were  contemplated  for  those  who  should  make  the  change  subsequent  to 
the  passage  of  said  act,  and  not  for  those  who  made  the  change  prior  to 
its  passage. 

You  will  advise  Mr.  Howard  that  his  application  to  make  proof  with 
credit  for  the  time  of  settlement  under  his  pre-emption  filing  is  denied. 


G,    CONTEST  AND  ABANDONMENT. 


RIMMER  vs.  DOTY. 

Published  Notice. — The  notice  of  hearing  being  in  several  particulars  defective,  the  con- 
test is  dismissed  in  consequence. 

Secretary  ScHURZ  to  Commissioner  \WiLhiAMSO^,  Jan,  29,  1 88 1. 

.This  notice  was  by  publication,  and  describes  A.  Daty  as  A.  Daty,  the 
tract  as  being  on  section  7  instead  of  section  8,  and  the  date  of  entry  by 
being  on  October  8,  instead  of  October  7,  1878.  There  was  no  appear- 
ance for  Doty,  in  person  or  by  counsel,  at  the  hearing,  He  was  not  re- 
quired to  take  notice  of  a  publication  so  manifestly  incorrect. 

Your  decision  dismissing  the  contest  is  affirmed. 


CHARLES  L.  TRUMAN. 

Notice  of  Continuance — Publication. — Where  a  contest  for  abandonment  of  homestead  is 
continued,  notice  of  such  continuance  need  not  be  given  by  publication. 

Commissioner  Williamson  /<?  Charles  L.  Truman,  Atwood,  Kansas ^  May  16,  1881. 

I  am  in  receipt  of  your  letter  of  the  23d  inst.,  stating  that  the  contest 
initiated  by  you  against  Alfred  H.  Hubbs,  for  abandoning  his  Kirwin, 
Kansas,  homestead  entry,  No.  12357,  has  been  continued  to  the  7th  prox- 
imo, and  asking  whether  it  will  be  necessary  to  serve  notice  of  such  ad- 
journment upon  the  defendant  by  publication,  in  the  same  manner  in 
which  the  original  notice  of  contest  was  served. 
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In  reply,  I  have  to  say  that  the  Rules  of  Practice  prescribe  that  notice 
of  interlocutory  motions,  proceedings,  orders,  and  decisions,  shall  be  in 
writing,  and  may  be  served  personally,  or  by  registered  letter  through  the 
mail ;  and  that  proof  of  service  by  mail  shall  be  the  affidavit  of  the  pver- 
son  who  mailed  me  notice,  attached  to  the  post-office  receipt  for  the  reg- 
istered letter. 

Hence  the  publication  of  notice  of  continuance  is  not  required. 


VINSON  vs.  KEITH. 

Notice, — ^What  must  be  stated  by  the  local  officers  in  the  notice  of  their  decision  in  a 
contested  case. 

Commissioner  McFarland  to  Keg.  and  Rec.^  Norfolk,  Nebraska,  August  15,  1 88 1. 

By  your  letter  of  January  27,  1881,  you  reported  **  that  the  parties  in 
interest  were  notified  of  the  decision  of  this  office,  on  the  24th  day  of 
December,  i88o,  and  that  no  appeal  has  been  filed  therefrom.'*  This  is 
not  a  sufficiently  full  report  to  enable  this  office  to  act  in  the  matter,  and 
you  are  directed  to  report  whether  you  notified  the  parties  in  interest  that 
your  decision  would  become  final  as  to  all  questions  of  fact  unless  appealed 
from  within  thirty  days  from  notice. 

In  all  contest  cases  such  notice  must  be  given,  and  in  your  report  of 
the' cases  to  this  office  it  is  important  that  you  state  in  full,  as  to  whether 
you  so  stated  to  the  interested  parties. 

This  is  rendered  necessary  by  reason  of  the  fact  that  the  public  may 
not  have  been  fully  advised  as  to  the  change  in  practice  in  this  particular, 
and  it  may  be  supposed  by  many  that  your  decisions  are  not  find,  whether 
an  appeal  be  taken  or  not. 

In  the  case  in  hand,  if  you  did  not  notify  the  parties  as  herein  indi- 
cated, you  will  give  new  notice,  and  at  the  proper  time  report  the  action 
taken,  and  if  you  did  give  the  proper  notice  you  will  so  state. 


INSTRUCTIONS. 

Affidavits  may  be  received  in  cases  of  homesteads  actually  abandoned. 
Commissioner  WILLIAMSON  to  Heg.  and  Rec.,  Eau  Claire,  Wis.,  fune  7,  1 879. 

The  conditions  under  which  depositions  may  be  taken  by  either  party 
to  a  contest  are  given  in  the  Rules  of  Practice.  If  depositions  are  taken 
without  observing  the  regulations  therein  prescribed,  they  must  be  thrown 
out  on  objections  by  the  opposite  party ;  but  if  so  taken  by  the  consent 
and  understanding  of  both  parties,  with  opportunity  of  cross-examination 
allowed,  neither  party  can  thereafter  be  heard  to  object  to  them,  and  if 
no  interest  of  the  United  States  is  prejudiced  thereby,  they  will  be  sub- 
mitted and  allowed  their  proper  weight  in  deciding  the  case.  If  a  timber 
culture  or  homestead  entry  is  regularly  contested,  on  the  alleged  ground 
of  an  abandonment,  due  notice  of  the  hearing  given,  and  the  defendant 
makes  default,  the  contestant  may  submit  affidavits  to  show  the  abandon- 
ment alleged,  and  they  would  be  considered  in  passing  upon  the  case. 


AFFIDAVIT. 

Acting  Commissioner  Armstrong  to  Reg.  and  Rec,  Crookston,  Minn.,  Dec.  3,  1879. 

It  is  proper  to  order  a  contest  based  upon  an  affidavit  taken  outside  the 
land  district,  if  the  official  character  of  the  officer  administering  the  oath 
be  duly  authenticated. 
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WEBER  vs.  GOURLEY. 

Investigatt&n. — Residence  for  the  period  of  five  years  from  date  of  entry  on  the  .tract 
claimed  is  a  compliance  with  the  homestead  law ;  but  the  question  of  such  residence 
may  under  proper  restriction  be  investigated  at  any  time  Before  issuance  of  patent. 

Good  Faith. — Where  the  evidence  in  a  contest  for  abandonment  diows,  as  in  this  case, 
that  the  homestead  claimant  is  a  poor  man,  that  h^  was  residing  upon  the  land  at  date 
of  trial,  but  had  been  unable  to  make  his  residence  thereon  within  six  months  after 
entry  at  the  land  office,  or  to  improve  the  land  to  any  great  extent,  such  contest  will  be 
dismissed  in  view  of  the  good  faith  of  the  claimant,  and  when  final  proof  is  made  it 
will  be  submitted  to  the  Board  of  Equitable  Adjudication. 

Secretary  CHANDLER  to  Commissioner  BURDETT,  April  II,  1 876. 

I  have  considered  the  case  of  Christian  Weber  vs,  Alexander  Gourley, 
on  the  charge  of  abandonment  by  the  latter  of  his  homestead,  made  Feb- 
ruary 27,  1874,  on  the  S.  E.  ^  of  Sec.  8,  Township.  19,  Range  14  W., 
Larned,  Kansas,  on  appeal  from  your  decision  of  July  27,  1875,  dismiss- 
ing the  contest  on  the  ground  that  the  same  was  not  instituted  within  a 
period  of  five  years  from  date  of  entry,  including  the  four  years  of  mili- 
tary service  credited  to  the  defendant.  I  do  not  think  the  reason  as- 
signed for  the  action  taken,  a  valid  one.  A  residence  for  the  period  of 
five  years  from  date  of  entry  on  the  tract  claimed  is  a  compliance  with  the 
law ;  but  the  question  of  such  residence  may  under  proper  restriction  be 
investigated  at  any  time  before  the  title  is  perfected  by  the  issuing  of 
patent. 

The  evidence  in  this  case  shows  that  Gourley  was  a  poor  man,  that  he 
was  residing  on  the  land  at  the  date  of  trial,  but  had  been  unable  to  make 
his  residence  thereon  within  a  period  of  six  months  from  date  of  eptry, 
or  to  improve  the  same  to  any  great  extent.  It  is  considered,  however, 
that  his  good  faith  is  shown  by  his  present  residence,  his  continued  claim 
to  the  land,  and  refusal  to  sell  the  same,,  and  by  making  the  slight  im- 
provements mentioned.  When  final  proof  is  made,  it  will  be  a  case  for 
the  consideration  of  the  Board  of  Equitable  Adjudication. 

Your  decision  dismissing  the  contest  is  affirmed. 


WILLIAM  H.  HARRIS. 

Six  Months. — Contest  for  abandonment  may  be  ipstituted  against  the  entry  of  a  de- 
ceased homestead  claimant,  if  the  abandonment  and  change  of  residence  occurred 
more  than  six  months  prior  to  decease. 

Acting  Commissioner  Lippincott  to  Register ^  PueblOf  Colorado ^  February  7,  1876, 

I  am  in  receipt  of  the  proceedings  and  testimony  had  in  the  contest 
instituted  by  B.  N.  McShane  against  the  honaesteaid  entry  of  William  H. 
Harris. 

It  appears  by  the  testimony  that  Mr.  Harris  died  in  July,  1875,  before 
the  commencement  of  the  contest,  that  he  abandoned  his  entry  for  more 
than  six  months  previous  to  his  death,  and  that  no  one  has  resided  upon 
or  cultivated  the  land  since  his  death,  claiming  under  the  entry.  By 
reference  to  the  homestead  affidavit  of  Harris  and  the  testimony,  it  ap- 
pears that  he  was  a  single  man.  Notice  of  contest  was  given  to  the  legal 
representatives  of  Harris  by  publication  in  the  usual  manner.  Although 
it  was  decided  by  the  Hon.  Secretary  of  the  Interior,  December  4,  1875, 
in  the  case  of  Dorame  vs.  Towers,  homestead  entry  1678,  San  Francisco 
Land  District,  California,  that  no  action  to  enforce  a  forfeiture  for 
abandonment  can  be  directed  against  the  widow,  heir  or  devisee  of  a  de- 
ceased homestead  party,  I  do  not  construe  this  decision  as  forbidding 
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contests  in  case  of  such  decease,  if  instituted  within  the  statutory  period 
of  five  years  to  prove  forfeiture  on  account  of  abandonment  and  change 
of  residence  upon  the  part  of  the  party  to  the  entry  prior  to  defease.  In 
this  case  no  one  appeared  after  due  notice  to  defend  the  entry.  The 
entry  is  therefore  held  for  cancellation,  subject  to  appeal  to  the  Hon. 
Secretary  of  the  Interior,  within  sixty  days  from  service  of  notice. 


ALEXANDER  McKIVER. 

Notice. — Where  a  homestead  claimant  whose  entry  is  sought  to  be  canceled  for  abandon- 
ment, is  in  the  penitentiary  under  sentence  of  imprisonment  for  a  term  of  years,  notice 
of  contest  must  be  served  personally  upon  the  claimant  if  possible ;  if  not  possible, 
then  by  publication  for  thirty  days. 

Commissioner  BuRDETT  to  Reg.  and  Rec,  Eureka,  Nevadd,  Dec.  8,  1875. 

It  does  not  appear  from  the  papers  sent  up,  that  the  usual  notice  of 
contest  was  given  to  the  homestead  party,  who  is  now  and  has  been  for 
eighteen  months  in  prison  under  sentence  of  ten  years*  imprisonment  for 
manslaughter.  It  is  necessary  that  this  be  done,  that  the  trial  take  place 
as  specified  in  the  notice,  and  that  the  proceedings,  when  forwarded  to 
this  office,  be  accompanied  by  the  joint  opinion  of  the  Register  and  Re- 
ceiver. It  may  be  possible. to  serve  personal  notice  upon  the  party  at  the 
prison,  but  if  not,  you  will  give  thirty  days'  published  notice,  at  the  ex- 
pense of  the  contestant,  in  a  newspaper  having  the  largest  circulation  in 
the  vicinity  of  the  land,  in  order  that  any  person  who  may  be  appointed 
by  the  Court  having  jurisdiction  to  act  for  the  party,  or  who  may  wish  to 
appear  in  his  behalf,  may  receive  notice  of  the  contest,  in  which  case  a 
certificate  of  publication  by  the  publisher,  under  oath,  should  be  for- 
warded with  a  copy  of  the  printed  notice. 


STEWART  vs.  JACOBS. 

Abandonment. — Deceased  Claimant. — In  case  of  a  deceased  claimant  who  had  not  resided 
upon  or  cultivated  the  land  embraced  in  his  entry,  the  heir  or  devisee,  though  not  re- 
quired to  reside  upon,  must  cultivate  and  improve  the  tract,  or  the  entry  may  be  con- 
tested for  abandonment. 

Decision  in  Dorame  vs.  Towers  affirmed. 

Secretary  SCHURZ  to  Commissioner  Williamson,  May  14,  1 878. 

I  have  considered  the  appeal  from  your  decision  of  December  31, 1877, 
dismissing  the  contest  initiated  by  Joseph  C.  Stewart  against  the  heirs 
and  administrators  of  the  estate  of  Henry  R.  Jacobs,  deceased,  for  aban- 
'  donment  of  his  entry  of  March  24,  1874,  upon  the  S.  E.  }(,  Sec.  25,  T. 
7,  R.  5  W.,  Concordia,  Kansas.  The  contest  was  held  Nov.  7,  1877, 
notice  thereof  was  personally  served"  on  the  admifiistrator,  and  also  pub- 
lished in  a  newspaper,  as  required  by  law.  The  heirs  are  non-residents 
of  the  State  of  Kansas.  Neither  the  administrator  nor  the  heirs  appeared 
at  the  hearing. 

The  affidavit  initiating  the  contest,  and  the  testimony  at  the  hearing, 
November  10,  1877,  show  that  Jacobs  died  June  25,  1874,  not  having 
entered  upon  or  cultivated  the  land,  and  that  neither  his  heirs  nor  admin- 
istrators have  since  resided  upon  or  cultivated  it. 

You  dismissed  the  contest  for  the.  reason  that  a  homestead  entry  cannot 
be  contested  for  an  abandonment  subsequent  to  the  deith  of  the  party 
making  the  entry,  but  must  remain  subject  to  final  proof,  within  the  time 
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prescribed  by  law,  unless  relinquished  at  an  earlier  day  by  the  legal  repre- 
sentatives of  the  deceased,  as  held  in  the  case  of  Dorame  vs.  Towers,  de- 
cided by^ny  predecessor  December  4,  1875. 

In  that  case,  Towers  died  eleven  days  after  making  his  homestead  entry, 
without  entering  on  the  land  ;  and  six  months  thereafter  a  contest  was  in- 
itiated for  abandonment  of  the  land,  entered  under  section  2297  of  the 
Revised  Statutes,  and  the  question  presented  was  whether  the  failure  of 
the  heirs  or  devisees  to  take  up  a  residence  on  the  land  within  six  months 
from  the  date  of  entry,  rendered  it  liable  to  such  proceedings.  In  his 
discussion  of  Sections  2290,  2291,  and  2297,  Revised  Statutes,  my  prede- 
cessor held  that  Section  2291  does  not  require  the  heir  or  devisee  to  re- 
side in  person  upon  the  land,  but  that  its  provisions  are  substantially 
complied  with  by  continued  cultivation  of  the  tract,  for  the  prescribed 
period — in  other  words,  that,  while  in  such  a  case  residence  on  the  land 
is  not  necessary,  cultivation  is  necessary ;  and  decided  that  the  entry  of 
Towers  could  not  be  vacated  within  the  statutory  period  of  five  years,  ex- 
cept by  direct  relinquishment  of  the  party  or  parties  succeeding  to  his 
interest,  he  having  died  without  changing  his  residence  or  abandoning 
the  land. 

I  concur  in  the  views  expressed  in  said  decision  upon  the  state  of  facts 
upon  which  it  was  made ;  but  the  heirs  or  devisees,  though  not  required 
to  reside  upon,  must,  nevertheless,  show  continued  cultivation  of  the 
land,  otherwise  the  death  of  the  party,  the  day  after  his  entry,  may  with- 
hold the  land  from  further  entry  for  five  years,  without  either  residence 
or  cultivation,  without  subjection  to  a  charge  of  abandonment. 

Applying  this  decision  in  Dorame  vs.  Towers,  as  thus  modified,  to  the 
case  under  consideration,  the  testimony  showing  that,  from  the  date  of 
entry,  March  24,  1874,  to  the  date  of  hearing,  Nov.  10,  1877,  there  had 
been  neither  residence  upon  nor  cultivation  of  the  land  by  any  party  in 
interest,  I  think  the  charge  of  abandonment  sustained,  and,  therefore, 
reverse  your  decision,  and  hold  the  entry  of  Jacobs  for  cancellation. 


H.  C.  DODGE. 


Devisee. — The  devisee  of  a  homestead  claimant  is  entitled  to  all  the  privileges  that  would 
descend  to  t^e  heirs. 

Commissioner  McFarland  to  Reg.- and  Rec.^  San  Francisco ,  Cal.^  Feb.  10,  1882.  ^ 

Referring  to  my  letter  of  November  nth  last,  relative  to  homestead 
entry  No.  2762,  covering  the  N.  W.  ^,  section  6,  Township  23  S.,  Range 
8  E.,  requiring  H.  C.  Dodge  (devisee  of  N.  E.  Adams,  the  homestead 
claimant),  to  furnish  an  affidavit  explaining  his  connection  with  the  case, 
and  also  evidence  establishing  the  date  of  Adams*  death,  I  am  in  re- 
ceipt of  your  letter  of  the  26th  ult.,  transmitting  certain  papers  bearing 
on  the  case. 

From  all  the  papers  in  the  case,  it  would  appear  that  on  May  7,  1877, 
Mr.  Adams  made  the  entry  in  question,  the  affidavit  in  which  was  made 
before  the  clerk  of  the  court  for  the  county  in  which  the  land  is  situated. 
May  3,  1877.  Adams  died  May  24,  1877,  devising  his  homestead  entry 
to  Dodge,  the  will  was  filed  for  probate  April  28,  1879,  ^^^  letters  testa- 
mentary were  issued  May  17,  /<?7p,  instead  of  /<?77,  as  stated  in  my 
former  letter.     Mr.  Dodge  fully  explains  his  connection  with  the  case. 

May  24,  1881,  Escolastka  Freeman  initiated  a  contest  for  abandon- 
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ment  against  said  entry,  notice  of  which  was  served  on  the  devisee,  who 
appeared  before  you  at  the  time  fixed  for  the  hearing. 

From  the  testimony  submitted  at  the  hearing,  it  appears  that  Mrs. 
Freeman  has  resided  upon  and  cultivated  the  W.  ^,  N.  E.  ^,  and  E. 
J4,  N.  W.  ^,  of  said  section  6,  since  1873,  ^^^  desires  to  enter  the 
same  under  the  provisions  of  the  act  of  March  3,  1879,  ^^^  May  14, 
1880.  It  also  appears  that  Mr.  Dodge  entered  into  possession  of  the 
W.  ^,  N.  W.  j^,  of  same  section,  and  cultivated  and  improved  the 
same  by  tenant,  for  over  two  years  next  preceding  Adams*  death;  that 
Adams  was  entitled  to  a  credit  of  three  years  for  service  in  the  army 
during  the  war  of  the  rebellion.  The  devisee  relinquishes  all  claim  to 
the  E.  ^,  N.  W.  }(,  of  said  section  6,  and  desires  to  perfect  title  to 
the  residue  of  Adams'  entry. 

I  am  of  the  opinion  that  the  devisee  of  a  homestead  claimant  is  en- 
titled to  all  the  privileges  that  would  descend  to  the  heirs,  and  in 
view  of  the  decisions  of  the  Honorable  Secretary  of  the  Interior  in  the 
cases  of  Dorame  vs.  Towers,  and  Stewart  vs.  The  Heirs  of  Jacobs  (see 
Copp's  Land  Owner,  Vol.  2,  p.  131,  and  Vol.  7,  page  135),  the  charac- 
ter of  the  proof  submitted  and  of  your  recommendation,  you  will,  after 
Mr.  Dodge  shall  have  given  due  notice  that  on  a  certain  day,  to  be 
fixed  by  you,  he  will  apply  for  final  papers  covering  the  W.  J^,  N.  W. 
j(,  of  said  section  6,  upon  the  proof  already  submitted,  if  no  objection 
IS  made,  issue  final  papers  in  the  case. 

Homestead  entry  No.  2762  is  this  day  cancelled  on  the  records  of 
this  office,  so  far  as  it  relates  to  the  E.  )4  of  N.  W.  ^,  Sec.  6,  T.  23 
S.,  R.  8  E.,  and  you  will  so  note  on  your  records.  The  application, 
affidavit,  etc.,  of  Mrs.  Freeman  are  herewith  returned  for  completion, 
and  to  be  regularly  numbered  and  transmitted  to  this  office  with  your 
regular  returns. 


BEASORE  vs.  WHITEHEAD. 

A  party,  subsequent  to  entry,  contracted  to  convey  the  tract  to  another  after  receiving 
patent. 

I/f/df  That  as  the  contract  was  verbal  and  no  possession  was  taken  under  it,  it  cannot, 
under  the  statute  of  frauds,  be  enforced  against  the  claimant ;  that  the  facts  do  not 
show  an  alienation  of  the  land ;  and  as  the  fifth  section  of  the  act  provides  that  an 
entry  cannot  be  attacked  by  a  stranger  in  interest  except  upon  a  charge  of  abandon- 
ment  or  change  of  residence ^  the  party  should  be  allowed  to  perfect  his  claim. 

Acting  Secretary  Co  WEN  to  Commissioner  Burdett,  Aug.  5,  1875. 

I  have  examined  the  case  of  J.  J.  Beasore  vs.  W.  T.  Whitehead,  in- 
volving title  to  lots  7,  10,  15,  section  18,  and  lot  2,  section  19,  township 
4,  range  9  W.,  Kirwin,  Kansas,  on  appeal  from  your  decision  of  Jan,  4, 

1875- 
The  case  purports  to  be  one  of  contest  under  the  fifth  section  of  the 

homestead  act,  but  the  substance  of  the  charge  is,  that  subsequent  to  his 

entry  the  claimant  contracted  to  convey  the  land  to  one  Cromwell  after 

he  had  received  a  patent.     You  found  as  matter  of  fact  that  the  claimant 

had  so  contracted,  and  you  held,  as  matter  of  law,  that  his  entry  should 

be  cancelled. 

The  contract  in  question  was  verbal,  and   no  possession  was   taken 

under  it.     It  is  not,  therefore,  being  within  the  operation  of  the  statute 

of  frauds,  an  agreement  that  can  be  enforced  against  the  claimant,  even 

if  the  rule  in  pre-emption  cases  be  applied.     But  the  homestead  differs 

very  materially  from  the  pre-emption  act  in  its  requirements  intended  to 
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prevent  alienation.  It  provides  that  the  affidavit  by  claimant  shall  be 
filed  before  entry ;  that  this  affidavit  shall,  among  other  things,  show  that 
the  entry  is  not  made  either  directly  or  indirectly  for  the  use  or  benefit 
of  any  other  person  than  the  claimant,  and  that  upon  final  proof  the 
claimant  shall  file  an  affidavit  that  no  part  of  the  land  has  been  alienated.^ 
In  the  case  under  consideration,  the  first  two  requirements  of  the  act  have' 
been  complied  with,  and  there  is* no  legal  reason,  so  far  as  I  can  see,  why 
the  third  may  not  be  also  complied  with  at  the  proper  time.  The  facts 
recited  do  not  show  an  alienation  of  the  land ;  the  contract  of  sale  is 
not  one  that  can  be  enforced,  and  it  is  now  repudiated  by  the  claimant. 
Under  these  circumstances,  I  think  he  can  lawfully  take  the  final  affidavit, 
in  which  event  he  will  have  fully  complied  with  all  the  requirements  of 
the  stct. 

There  seems  to  be  but  one  way  provided  by  the  act  in  which  an  en- 
try may  be  attacked  by  a  stranger  in  interest,  viz.:  that  pointed  out 
by  the  5  th  section — upon  a  charge  of  abandonment  or  change  of  residence. 
It  is  entirely  clear  that  forfeiture  has  not  been  incurred  in  this  case  for 
either  of  these  causes,  for  the  contract  itself  necessarily  negatives  any 
idea  that  either  abandonment  or  change  of  residence  was  contemplated 
or  intended. 

In  my  opinion  the  charge  as  preferred  was  improperly  tried  under 
the  5th  section.  I  am  also  of  opinion  that  the  facts  shown,  even  if 
presented  regularly  upon  final  proof,  would  not  justify  a  cancellation  of 
the  entry. 

I  therefore  reverse  your  decision,  and  affirm  that  of  the  local  officers. 


BENNETT  vs.  COLLINS. 

Second  Contest. — Preference  Right, — Where  a  second  contest  W&s  initiated  prior  to  the 
determination  of  a  prior  contest,  and  the  homestead  entry  in  question  was  cancelled  as 
a  result  of  the  first  contest,  the  second  contestant  has  no  preference  right  of  entry 
should  the  first  contestant  fail  to  make  entry.  The  preference  right  cannot  be  trans- 
fen-ed  or  assigned. 

Commissioner  McFarland  to  Reg.  and  Rec.^  Grand  Forks ^  Dakota^  Jan,  13,  1882. 

I  am  in  .receipt  of  your  letter  of  2 2d  oi  November  last,  transmitting 
testimony  and  proceedings  in  the  case  of  Richard  Bennett  vs,  Lizzie 
Collins,  and  Edmund  Demers  vs,  Lizzie  Collins,  both  cases  involving 
homestead  entry  No.  1337,  S.  E.  J^,  4-1 50-51. 

Bennett  filed  his  affidavit  of  contest  on  the  26th  of  May,  and  Demers 
on  the  same  day,  but  at  a  later  hour.  The  case  of  Bennett  is,  therefore, 
entitled  to  be  first  considered. 

The  proceedings  appear  to  be  regular,  and  upon  the  testimony  pre- 
sented, you  decided  that  the  entry  should  be  cancelled.  No  appeal  from 
such  decision  has  been  filed,  and  as  it  appears  to  be  in  accordance  with 
the  law  and  the  facts  as  shown  by  the  testimony,  it  is  approved,  and  the 
entry  this  day  cancelled. 

The  cancellation  of  the  entry  resulting  from  the  first  contest,  the  sub- 
sequent one  by  Demers  necessarily  falls,  and  the  testimony  therein  is  not 
considered. 

You  ask  in  connection  with  these  cases,  should  Bennett  fail  to  make 
entry  of  the  land  within  the  period  allowed  him  for  that  purpose  by  the 
act  of  May  14,  1880,  or  should  he  waive  his  right  as  contestant,  would 
the  tract  be  subject  to  entry  by  the  first  legal  applicant,  or  should  Demers 
have  the  preference? 
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The  right  allowed  a  contestant  by  the  act  of  May  14,  1880,  is  a  per- 
sonal one,  and  cannot  be  transferred  or  assigned,  i  Neither  is  it  a  bar  to 
an  entry  of  the  land  by  another  party  at  any  time  subsequent  to  the  can- 
cellation of  the  contested  entry. 

^  An  entry  allowed  within  the  period  during  which  the  contestant's  right 
attaches,  would,  however,  be  forfeited,  should  he  present  his  application 
within  the  time  allowed  him  for  that  purpose. 

In  the  case  in  question,  the  first  legal  application  for  the  land  should 
be  received  and  made  of  record ;  and  should  Bennett  fail  to  exercise  his 
right  of  entry  under  the  law,  it  would  be  allowed  to  stand. 

Demers  could  claim  nothing  by  virtue  of  the  contest  instituted  by  him. 


ANDREW  J.  OSBURN. 

Perjury, — ^Any  person  having  knowledge  thereof  may,  on  proper  showing,  cause  the 
arrest  of  perjurers  in  land  cases. 

Commissioner  WILLIAMSON  to  Andrew  J.  Osburn,  Thayer,  Kansas^  Jan,  22,  188 1. 

A  person  guilty  of  perjury  in  proving  up  claims  to  public  lands  may  be 
proceeded  against  by  any  one  having  knowledge  of  the  facts  making  oath 
thereto  before  any  United  States  Commissioner,  who  would  have  the  ac- 
cused arrested,  and  on  proper  showing  held  for  examination,  as  in  other 
criminal  cases  under  the  statutes  of  the  United  States. 


CHARLES  CONNER. 

Belling  Timber. — What  timber  may  be  sold  by  a  homestead  claimant  prior  to  patent. 
Commissioner  McFarland  to  Charles  Conner,  St,  Ignace,  Michigan^  Jan.  27,  1882. 

You  make  the  following  statement  and  inquiry : 

*'A"  locates  a  homestead.  Previously  to  the  location  by  "A,"  a  large 
amount  of  valuable  timber  had  been  cut,  and  is  now  going  to  waste.  Can 
"A"  remove  and  dispose  of  this  timber,  which  is  cut  and  wasting,  or 
must  he  wait  until  he  has  acquired  title  to  the  land  ? 

In  reply,  you  are  informed  that  if  a  person  locates  a  homestead  with  the 
honest  intent  of  actually  residing  upon  and  cultivating  the  same,  he  may 
remove  and  dispose  of  so  much  of  the  timber  thereon  as  is  needful  for 
clearing  the  portion  he  wishes  to  cultivate,  and  for  building,  fencing  and 
otherwise  improving  land  entered. 

Furthermore,  if,  upon  the  portion  to  be  cleared  and  cultivated,  there 
should  be  more  timber  than  would  be  required  for  improvements  upon 
the  land  in  the  way  of  building,  fencing,  etc. ,  the  homesteader  would  be 
permitted  to  sell  that  excess  of  timber ;  and,  if  there  be  such  an  excess, 
he  has  no  right  to  cut,  or  cause  to  be  cut,  the  timber,  or  to  sell  any  tim- 
ber, standing  or  fallen,  that  may  be  found  elsewhere  upon  the  lands  entered, 
until  he  shall  have  obtained  final  proof  papers.  If  he  does  so  cut,  cause 
to  be  cut,  or  sells  the- timber  found  anywhere  else  than  upon  the  portion 
to  be  cleared — provided  there  be  upon  that  portion  a  sufficiency  of  tim- 
ber for  all  thp  purposes  of  improvement  and  cultivation — he  will  be  held 
liable  for  timber  trespass,  and  subject  to  the  penalty  therefor  under  the 
law,  the  same  as  if  the  lands  had  not  been  entered  by  him. 


464  HOMESTEADS. 

JAMES  C.  TREMPER. 

Local  Officers. — Personal  fnquiry. — In  case  a  hearing  ordered  in  the  usual  manner  will 
not  develop  the  truth  where  perjury  of  witnesses  in  making  final  homestead  proof  has 
been  alleged,  the  local  officers  may  make  personal  inquiry. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  Nov,  25,  1879. 

It  is  alleged  that  on  making  final  proof  perjury  was  committed  by  the 
witnesses  for  Tremper. 

It  appears  from  your  letter  that  on  complaint  being  made  you  ordered 
a  hearing,  and  the  19th  of  February,  1878,  was  fixed  by  the  local  officers 
to  hear  testimony  in  support  of  the  allegations  made  against  the  entry. 
On  that  day  the  parties  making  complaint  did  not  appear,  and  no  hear- 
ing was  had.  The  case  is  now.  submitted  for  instructions  as  to  what 
further  proceedings  shall  be  taken  therein.  It  appears  from  the  foregoing 
that  a  hearing  ordered  in  the  ordinary  manner  will  not  develop  the  truth 
in  this  case,  and  hence  you  are  hereby  instructed  to  direct  the  local 
officers  to  make  personal  inquiry  into  the  facts  alleged,  and  to  report  the 
facts  ascertained  at  an  early  day.  This  inquiry  should  embrace  the 
settlement  and  residence  of  Tremper  upon  the  land  described,  as  well  as 
the  cultivation  and  improvements  thereon,  when  and  by  whom  made, 
and  all  of  the  facts  necessary  to  develop  whether  there  has  been  any  bona 
fide  settlefnent  and  residence  on  the  part  of  Tremper  or  not. 


ANOTHER  ENTRY  IN  HIS  OWN  NAME. 
Commissioner  Williamson  to  Charles  Lee,  Otsego  Lake^  Mick.,  Dec.  5,  1878. 

A  party  may  make  a  homestead  entry  in  his.  own  name  and  receive 
patent  for  the  land,  and  as  "one  of  the  heirs,*'  may  perfect  an  entry 
made  by  his  mother  (soldier's  widow),  and  he  may  apply  his  father's  term 
of  military  service  upon  the  settlement  required,  if  his  mother  had  not 
remarried  at  the  date  of  entry.  Patent  will  issue  "for  the  benefit  of  the 
heirs." 


II.   SOLDIERS'  AND  SAILORS*  HOMESTEADS. 


A.    ORIGINAL. 


WILLIAM  LINDENMEIR. 

Citizenship. — An  honorable  discharge  from  the  United  States  military  service  is  a  substi- 
tute for  and  answers  all  the  purposes  of  a  declaration  of  intention  to  become  a  citizen. 

Commissioner  Wilson  to  Reg.  and  Rec.^  Denver y  Colorado ^  June  23,  1870. 

Your  letter  has  been  received,  inclosing  a  duly  certified .  copy  of  Mr. 
Lindenmeir's  honorable  discharge  from  the  volunteer  military  service  of 
the  United  States,  wherein  he  served  for  the  term  of  three  years.  Such 
certificate  is  by  the  act  of  Congress  of  July  17th,  18^2,  made  a  substitute 
for  and  answers  all  the  purposes  of  a  declaration  of  intention  to  become 
a  citizen. 
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WILSON  MILLER  et  al. 

The  "  Home  Guards*'  of  the  State  of  Missouri  are  not  entitled  to  make  additional  home- 
stead entries  under  Section  2306  R.  S. 

Secretary  ScHURZ  to  Commissioner  ^WAAMASO^^  January  3,  1880. 

I  have  considered  the  appeal  of  Wilson  Miller  et  al.  from  your  decision 
rejecting  the  application  of  the  appellants  to  make  additional  homestead 
entries  under  Section  2306  Revised  Statutes,  for  the  reason  that  the  par- 
ties, as  members  of  the  "Home  Guards*'  of  the  State  of  Missouri,  are 
not  entitled  to  the  benefits  of  said  section.     Your  decision  is  affirmed. 


GEORGE  W.  BENTON. 

A  contract  surgeon  is  not  entitled  to  the  benefits  of  the  soldiers'  homestead  \k9i%. 
Secretary  CHANDLER  to  Commissioner  of  the  General  Land  Office ^  May  27,  1876. 

Benton  claims  to  be  entitled  to  this  quantity  of  double  minimum  land, 
under  the  act  of  June  8,  1872  (17  Stat.  333,  R.  S.  Sec.  2304)  by  reason 
of  having  served  as  a  *'  contract  surgeon." 

The  relevant  portion  of  the  description  of  persons  entitled  under  the 
act  is  "  every  private  soldier  and  officer  who  has  served  in  the  army  of 
the  United  States  during  the  recent  rebellion,  and  who  was  honorably 
discharged." 

I  am  very  clearly  of  the  opinion  that  Mr.  Benton  does  not  come  within 
this  description ;  he  was , neither  "officer"  npr  soldier,  and  did  not  ** serve 
in  the  army;  "  he  was  a  civilian,  not  a  soldier,  never  having  been  mus- 
tered into  the  service,  nor  enlisted,  nor  commissioned. 

Your  decision  rejecting  his  application  is  approved. 


FRANK  S.  JONES. 

C(mnty  Lands. — There  is  no  law  granting  county  lands  to  parties  who  served  in  the  army 
or  na\'y  during  the  late  war.  Paymasters'  stewards  are  not  entitled  to  the  benefits  of 
the  Soldiers'  Homestead  Acts. 

Acting  Commissioner  BAXTER  to  FRANK  S.  Jones,  Garden  Plains,  JCas.,  May  27,  1 876. 

There  is  no  law  granting  '*  county  lands"  to  parties  who  served  in  the 
U.  S.  Army  or  Navy  during  the  late  war.  The  rights  and  privileges  con- 
ferred on  beneficiaries  under  sections  2304  to  2309,  inclusive,  of  the  Re- 
vised Statutes  of  the  United  States  are  confined  exclusively  to  Union  sol- 
diers, sailors,  and  officers  (their  widows  and  minor  orphan  children)  who 
were  regularly  mustered  in,  served  ninety  days  or  more,  and  were  hon- 
orably discharged. 

''Paymasters'  stewards"  who  served  during  the  war  of  the  rebellion 
were  not  regularly  mustered  into  and  discharged  from  the  U.  S.  Navy, 
and  did  not  perform  the  duties  of  "officers"  or  "sailors,"  consequently 
they  are  not  entitled  to  the  rights  and  privileges  enumerated  in  the  sec- 
tions referred  to. 


PRELIMINARY  ACTS. 

Regular  Army. — Soldiers  now  in  the  regular  army  may,  under  Section  2293  of  the  Re- 
vised Statutes,  perform  the  preliminary  acts  relating  lo  homestead  entries  therein  men- 
tioned. 

Commissioner  BuRDETT  to  Reg.  and  Rec,  Cheyenne ,  Wyoming  Ty.,  Nov.  6,  1875. 

Honorably  discharged  Union  officers  and  privates  of  the  war  of  the 
•    30 
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rebellion  now  in  actual  sen'ice  in  the  regular  army  of  the  United  States 
may  perform  the  personal  preliminary  acts  relating  to  homestead  entries 
as  therein  mentioned.  They  may  also  file  homestead  declarations,  either 
in  person  or  through  an  agent,  and  initiate  the  entry  in  the  manner  de- 
scribed in  said  section  2293. 

The  provisions  of  section  2308  do  not  repeal  the  provisions  of  section 
2305,  which  in  all  cases  requires  personal  residence  of  the  party  entering 
land  '*  for  a  period  of  at  least  one  year  after  he  shall  have  commenced 
his  improvements.'* 


MAJOR  W.  A.  M.  DUDLEY. 

Residence. — Regular  army  officers,  who  have  served  during  the  rebellion,  etc.,  may  in- 
itiate a  homestead  entry  while  in  the  army,  but  on  making  final  proof  must  show  at 
least  one  year's  residence  on  the  land  entered  ifthey  served  four  years  during  the  late 
war. 

Acting  Commissioner  Baxter  to  Reg.  and  Rec.^  North  Platte j  Neb.^  July  3,  1876. 

It  appears  that  at  the  commencement  of  the  late  war,  Major  Dudley 
was  an  officer  in  the  regular  army,  but  was  detailed  and  commissioned  as 
Colonel  and  Brevet  Brigadier-General  of  volunteers,  drawing  his  pay  as 
such,  and  at  the  close  of  the  war  was  **  ordered  to  take  command  of  his 
company  as  captain  in  the  regular  army,"  in  which  service  he  now 
remains.     ***** 

It  will  be  seen  from  the  foregoing  official  evidence  that  Major  Dudley 
was  duly  mustered  in  and  mustered  out  of  the  volunteer  forces  of  the 
United  States  Army  during  the  war  of  the  rebellion.  As  said  "muster 
out'*  is  considered  equivalent  to  an  "honorable  discharge,"  his  case  comes 
within  the  purview  of  section  2304,  Revised  Statutes  of  United  States. 
You  are  therefore  advised  that  upon  proper  application  Major  Dudley 
will  be  allowed  to  make  a  homestead  entry  of  any  public  lands  subject  to 
the  same,  and  will  be  required  to  establish  his  residence  on  the  lands  so 
entered  within  six  months  from  the  date  of  the  entry.  When  making  final 
proof  on  said  entry  he  must  prove  by  the  testimony  of  two  witnesses  cog- 
nizant of  the  facts,  in  addition  to  his  owti  affidavit,  that  he  has  "  resided 
upon,  improved  and  cultivated  the  homestead  for  a  period  of  at  least  one 
year  after  he  shall  have  commenced  his  improvements"  (see  the  last  clause 
of  section  2305,  Revised  Statutes,  U.  S.),  and  such  other  period  added 
to  the  term  of  his  military  service  in  the  United  States  Army  during  the 
war  of  the  rebellion  as  will  aggregate  the  five  years  required  by  section 
2291. 

Major  Dudley  will  be  entitled  to  credit  for  the  period  of  his  actual  mil- 
itary service  during  the  war  of  the  rebellion  (not  in  excess  oi  four  years) 
in  making  final  proof. 


CHARLES  HARRIS. 

Term  of  Service. — A  soldier  while  serving  in  the  army  cannot  acquire  title  to  land  as  a 
homestead  until  his  term  of  service  expires. 

Acting  Commissioner  Armstrong  to  CiiAS.  Harris,  Fort  Logan ,  Alont,^  Feb,  3,  1880. 

A  party  cannot  comply  with  the  requirements  ©f  the  law  with  regard 
to  residence  and  cultivation  of  the  land  in  a  homestead  entry  of  public 
land  while  he  continues  to  be  a  soldier  in  the  United  States  army,  for  the 
reason  that  the  service  to  render  which  he  has  bound  himself  for  the 
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period  of  his  enlistment,  is  in  its  nature  not  compatible  with  the  resi- 
dence and  cultivation  required.  Therefore,  a  soldier  cannot  acquire  title 
to  his  land  as  a  homestead  until  his  term  of  service  expires. 


JUSTIS  E.  CASEY. 

Ninety  Days, — Notwithstanding  a  soldier  did  not  live  to  serve  ninety  days,  his  widow 
will  be  allowed  to  apply  the  term  of  his  enlistment  under  section  2307  R.  S. 

Commissioner  Williamson  to  Reg.  and  Hec,  Eau  Claire^  IVis.,  yan.  29,  1877. 

In  reply  to  the  Register's  letter,  Justis  E.  Casey  during  the  late  war 
enlisted  in  the  army  of  the  United  States  for  the  term  of  three  years,  and 
died  in  less  than  ninety  days  by  reason  of  wounds  received  in  action. 
His  widow  applies  for  a  homestead  entry.  The  fact  that  Casey  did  not 
live  to  serve  the  period  of  ninety  days  is  no  objection  to  the  widow  hav- 
ing the  benefit  of  Section  2307  R.  S.,  and  her  application  should  be  al- 
lowed if  in  other  respects  satisfactory. 


H.  M.  CHACE. 


Widow. — Where  a  single  woman  has  made  a  homestead  entry,  she  cannot  thereafter 
as  the  widow  of  a  soldier  make  a  second  homestead  entry. 

Acting  Commissioner  Baxter  to  H.  M.  Chace,  Kirwin^  Kansas ^  yune  12,  1876. 

Relative  to  the  rights  under  the  homestead  laws  of  the  widow  of  an 
honorably  discharged  Union  soldier  of  the  late  war,  she  having  prior  to 
marriage  made  a  homestead  entry  in  her  own  right  as  a  single  woman, 
while  he  had  failed  to  avail  himself  of  his  rights  and  privileges  under  said 
law,  I  have  to  state  that  as  said  party  had  exhausted  her  individual  home- 
stead rights  prior  to  marriage,  she  cannot  as  the  widow  of  a  beneficiary 
under  section  2304  of  the  Revised  Statutes  of  the  United  States  initiate  a 
j^r(7«// homestead  entry  under  the  provisions  of  section  2307  of  said  stat- 
utes. 


SAMUEL  P.  GAMBLE. 

Widow  or  Orphans. — No  person  except  the  widow  or  minor  orphan  children  of  a  de- 
ceased soldier  is  entitled  to  the  benefits  of  Section  2305  Revised  Statutes. 

Deceased  Soldier. — The  father  of  a  soldier  supposed  to  be  dead  must  continue  residence 
and  cultivation  upon  his  son's  homestead  claim  until  the  expiration  of  five  years  from 
the  date  thereof.  Then,  upon  presenting  positive  proof  of  his  son's  death,  he  will  be 
allowed  to  make  final  proof  and  the  patent  will  issue  to  the  heirs. 

Commissioner  Williamson  to  Reg.  and  Rec,  Concordia^  Kansas ^  Dec.  4,  1877. 

You  transmit  the  final  proof  made  by  Samuel  P.  Gamble  on  the  home- 
stead entry  of  his  son.  Reason  Gamble  (supposed  to  be  deceased.) 

The  final  proof  is  rejected,  for  the  reason  that  under  the  statute  no  per- 
son except  the  widow  or  minor  orphan  children  of  a  deceased  soldier  are 
entitled  to  the  benefits  of  section  2305  Revised  Statutes,  and  for  the  fur- 
ther reason  that  there  is  no  positive  proof  of  his  son's  death. 

You  will  inform  Samuel  P.  Gamble  that  it  will  be  necessary  for  him  to 
continue  his  residence. and  cultivation  upon  his  son's  entry  until  the  ex- 
piration of  five  years  from  the  date  thereof.  Then,  upon  presenting  posi- 
tive proof  of  his  son's  death,  he  will  be  allowed  to  make  final  proof,  and 
patent  will  issue  to  the  heirs. 
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E.  B.  ROBINSON. 

Guardian. — Residence. — The  duly  appointed  guardian  of  the  minor  orphan  children  of 
a  United  States  soldier  who  served  for  not  less  than  ninety  days  in  the  army  during  the 
rebellion  may  enter  a  homestead  of  i6o  acres  for  the  benefit  of  said  minors,  and  the 
time  of  the  father's  service,  or  the  whole  time  of  enlistment  if  he  was  discharged  for 
disability  incurred  in  the  line  of  duty  (not  to  exceed  four  years),  shall  be  deducted 
from  the  period  of  residence.  The  guardian  or  minors  must  cultivate  the  entered  tract 
for  at  least  one  year. 

Commissioner  Williamson  to  E.  B.  Robinson,  Smith  Centre^  Kansas^  Nov.  9,  1878. 

A  duly  appointed  guardian  of  the  minor  orphan  children  of  an  honor- 
ably discharged  United  States  soldier  who  served  for  not  less  than  ninety 
days  in  the  army  of  the  United  States  during  the  late  war  of  the  rebellion, 
may  enter  under  the  provisions  of  the  homestead  laws  160  acres  of  the  pub- 
lic land,  for  the  benefit  of  said  minors,  and  the  time  of  the  said  soldier's 
service,  or  the  whole  term  of  his  enlistment,  if  the  party  was  discharged  on 
account  of  disability  incurred  in  the  line  of  duty,  but  not  to  exceed  four 
years,  shall  be  deducted  from  the  period  of  five  years  required  to  perfect 
title.  The  guardian  or  minor  orphan  children  must,  however,  cultivate 
the  entered  tract  for  a  period  not  less  than  one  year  as  added  to  the  term 
of  the  soldier's  military  service  during  the  late  rebellion,  will  aggregate 
fiVQ,  years  from  date  of  entry. 


MARIA  J.  STUART. 

Minor  Orphan  Child. — A  married  woman  under  the  age  of  twenty -one  years,  who  is  the 
child  of  a  deceased  person,  qualified  if  living  to  make  "  a  soldier's  homestead,"  is  a 
minor  orphan  child  within  the  meaning  of  Section  2307  R.  S. 

Secretary  ScHURZ  to  Commissioner  Williamson,  December  8,  1880. 

The  question  submitted  for  my  consideration  and  opinion  is  intended 
to  be  general  in  its  purport  rather  than  limited  to  the  particular  case  re- 
ported, and  may  be  thus  stated  :  Is  a  married  woman,  under  the  age  of 
twenty-one  years,  who  is  the  child  of  a  deceased  person  that  would  if 
living  be  entitled  to  enter  land  under  section  2307  Revised  Statutes,  a 
minor  orphan  child  within  the  meaning  of  said  section  2307,  and  entitled 
to  the  privilege  therein  extended  to  **  minor  orphan  children?" 

This  question  I  answer  in  the  affirmative.  In  my  opinion  a  negative 
answer  cannot  be  deduced  from  the  language  of  section  2307  under  any 
rules  of  construction  known  to  the  law. 

I  agree  with  you  that  Mrs.  Stuart,  admitting  the  allegations  of  her  affi- 
davit to  be  true,  is  qualified  to  enter  land  under  the  homestead  law,  and 
that  she  should  he  allowed  to  do  so  upon  making  proper  application  sup- 
ported by  due  proof. 


E.  H.  COUSE. 


Minor  Child. — A  minor  child,  a  daughter  of  a  deceased  soldier,  cannot  make  a  home- 
stead entry  under  Section  2307  R.  S.  after  marrying. 

Commissioner  WILLIAMSON  to  E.  H.  CouSE,  Kasson,  Atinnesota,  April  8,  1880. 

The  minor  child,  daughter  of  a  deceased  soldier,  who  marries  cannot, 
after  her  marriage,  make  homestead  entry  under  section  2307  of  the  Re- 
vised Statutes  of  the  United  States. 


HOMESTEADS.  469 

WILKES  AND  FARNSWORTH. 

Simultaneous  Filing, — Where  two  parties  apply  simultaneously  to  file  under  Section 
2309,  R.  S.,  both  applications  should  be  received.  Should  either  thereafter  apply  to 
enter,  notice  should  be  given  the  other  party  to  show  why  such  entry  should  not  be 
allow^ed.  Instructions  will  be  issued  by  the  General  X^nd  Office,  if  an  appearance  is 
made  at  the  time  allowed. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec,  Hays  City^  Kan. ^  July  25,  1877. 

It  appears  that  on  the  morning  of  the  27th  ultimo,  R.  K.  Farnsworth 
and  John  Wilkes  by  their  attorneys,  appeared  at  your  office  and  made 
simultaneous  applications  to  file  on  the  above  described  tract  under  the 
provisions  of  the  section  named.  Upon  statements  made  by  the  attorney 
of  said  Wilkes,  to  the  effect  that  he  had  procured  the  relinquishment  of 
a  homestead  entry  on  the  tract  in  question,  which  had  been  canceled,  you 
allowed  his  filing,  and  rejected  that  of  Farnsworth. 

I  am  of  the  opinion  that  you  erred  in  your  action,  as  the  applications 
to  file  were  simply  a  notice  of  intention  to  make  entry  at  some  future 
time.  You  will  therefore  allow  the  application  of  Mr.  Farnsworth  tp  be 
placed  on  record,  provided  it,  in  all  respects,  conforms  to  the  require- 
ments of  the  statute,  as  of  date  when  the  same  was  first  presented,  and 
so  report  it  to  this  office.  If  either  party  applies  to  make  entry  within 
the  time  allowed  by  law,  you  will  cause  the  notice  to  be  given  to  the  other 
that  such  application  has  been  made,  and  give  opportunity  to  show  why 
such  entry  should  not  be  allowed.  If  an  appearance  is  made  within  the 
time  allowed  by  you,  report  to  this  office  the  proceedings  had,  and  wait 
for  further  instructions.  If  the  party  does  not  respond  to  the  notice 
given  within  the  time  allowed,  you  will  allow  the  entry  applied  for,  and 
report  it  to  this  office  in  your  current  returns. 


HANNIBAL  G.  JOHNSON. 

Homestead  Declaratory  Statemefits. — ^The  claimant's  affidavit  that  he  has  not  made  a  prior 
homestead  filing  or  homestead  entry  should  accompany  his  declaratory  statenient. 

Acting  Commissioner  Holcomb  to  Reg.  and  Rec,  Watertown,  Dakota,  April  7,  1 88 1. 

I  have  considered  the  case  of  Hannibal  G.  Johnson,  on  appeal  from 
your  decision  rejecting  his  application  to  file  a  hoi^nestead  declaratory 
statement,  for  the  reason  that  *' there  is  no  evidence  that  the  applicant 
has  not  heretofore  made  a  homestead  entry  or  filed  a  homestead  declara- 
tory statement." 

The  ground  of  appeal  is*  in  substance  that  neither  the  act  of  June  8, 
1872,  nor  the  instructions  of  this  office,  require  such  evidence  to  be  filed 
when  making  a  homestead  declaratory  statement. 

The  law  prohibits  a  claimant  from  making  more  than  one  legal  home- 
stead entry  or  filing,  and  it  is  competent  for  this  office  to  require  evidence 
that  a  claimant  is  acting  within  the  provisions  of  such  law.  It  may  be 
true,  as  stated  by  appellant,  that  no  specific  instructions  on  the  point  in- 
volved have  been  given  to  district  officers.  Your  action  was,  however, 
clearly  within  the  spirit  and  intent  of  the  law,  is  affirmed,  and  you  are 
now  instructed  to  require  that  in  this  and  all  future  cases  of  homestead 
declaratory  statements,  claimant's  application  be  accompanied  by  his  affi- 
davit that  he  has  not  made  a  prior  homestead  filing  or  homestead  entry. 
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PHILIP  BETZ. 


Attorney. — A  party  appointed  by  the  applicant  as  his  attorney  to  select  land  under  the 
soldiers'  homestead  law,  may  substitute  and  appoint  another  person  to  act  for  him  and 
^     make  such  selection. 

Acting  Commissioner  ARMSTRONG  to  Reg.  and  Rec.y  Bloomington,  Neb.^  Aug.  6, 1 876. 

The  attorney  for  the  party,  one  John  Booth,  of  Phillips  t:ounty.  Neb., 
substituted  and  appointed  Charles  Walker,  of  Franklin  county,  to  act  for 
him  and  make  the  selection.  In  the  power  of  attorney  given  by  the  prin- 
cipal, full  power  of  substitution  was  given,  and  as  such  power  of  substitu- 
tion is  recognized  in  general  practice,  I  can  see  no  reason  why  the  substi- 
tute in  this  case  should  not  be  recognized  as  the  agent  of  Betz,  and  as 
fully  meeting  the  requirements  of  the  law,  notwithstanding  my  predeces- 
sor held  that  substitution  should  not  be  recognized. 


JOHN  H.  ROE. 

Fort  Kearney — Soldiers'  declaratory  statements  for  land  in  the  Fort  Kearney  Military 
Reservation  are  allowed  underact  of  July  21,  1876. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Nov.  5,  1878. 

I  have  considered  the  application  of  John  H.  Roe  to  file  a  soldier's  de- 
claratory statement  for  land  in  the  Fort  Kearney  military  reservation, 
under  the  act  of  July  21,  1876. 

The  general  provision  of  this  act  (Stat.  19,  p.  95)  clearly  opens  these 
lands  to  the  operations  of  the  existing  homestead  laws,  and  only  provides 
for  pre-existing  settlement  by  prescribing  special  enactments  in  favor  of 
those  who,  prior  to  a  certain  date,  were  actual  settlers  thereon.  All  other 
claimants  were  and  are  required  to  make  compliance,  as  actual  settlers, 
with  the  terms  and  conditions  of  the  homestead  laws,  and  entitled  to  the 
same  time  within  which  to  settle  and  establish  their  residence  as  claimants 
upon  other  public  lands. 

I  reverse  your  decision. 


CIRCULAR  INSTRUCTIONS  OF  SEPTEMBER  14,  1876.    ■ 

Homestead  Declaratory  Filing. 

Referring  to  circular  of  instructions  from  this  office  dated  May  17, 
1873,  in  regard  to  homestead  declaratory  filings  by  soldiers  or  sailors 
under  the  act  of  June  8,  1872,  sections  2304  and  2309  Revised  Statutes, 
I  am  directed  by  the  Secretary  of  the  Interior,  under  date  of  August  8, 
1876,  in  his  decision  of  the  appeal  of  Enoch  J.  Mathis  and  Nicholas  Lahy 
from  the  decision  of  this  office,  to  so  modify  said  circular  as  to  dispense 
with  the  oath  required  where  the  party  has  failed  to  make  entry  within 
six  months  from  the  date  of  filing,  in  all  cases  where  no  adverse  right  has 
intervened  to  the  land  filed  upon,  and  allow  direct  entry  to  be  made, 
either  of  the  tract  filed  on  or  other  unappropriated  lands,  without  refer- 
ring the  case  to  this  office,  as  required  by  said  circular.  You  will  there- 
fore conform  your  action  in  future  to  the  above  ruling. 

U.  J.  BAXTER,  Acting  Commissioner, 


HOMESTEADS.  471 

EUGENE  MITCHELL. 

Pre-emption  Claim. — The  Bling  of  a  soldier's  declaratory  statement  is  not  necessarily  an 
abandonment  of  a  pre-emption  claim. 

Secretary  CHANDLER  to  Commissioner  Williamson,  January  9,  1877. 

You  hold  that  when  Mitchell  filed  his  Soldier's  Declaratory  Statement, 
he  practically  abandoned  his  pre-emption  claim  and  initiated  a  new  one. 
I  do  not  think  that  such  a  conclusion  necessarily  follows  from  that  act. 
From  his  declarations  we  must  conclude  that  it  was  not  his  intention  to 
abandon  his  pre-emption  right ;  his  good  faith  is  shown  by  his  continued 
residence  on  and  improvement  of  the  land,  from  the  date  of  his  filing. 
His  Soldier's  Declaratory  was  evidently  intended  as  an  additional  pre- 
caution, and  not  as  an  initiation  of  a  new  claim,  or  an  abandonment  of 
the  old  one.  In  the  case  of  Joseph  W.  Fitzgerald  vs.  Western  Pacific 
Railroad  Company,  decided  by  your  office  June  11, 1874,  and  affirmed  by 
my  predecessor  March  23,  1875  (Copp's  Land  Owner  for  July,  1875)  ^^ 
was  held  that  the  homestead  entry  of  Fitzgerald,  made  in  1866,  and  aban- 
doned in  1870,  was  not  an  abandonment  of  his  pre-emption  claim  to  the 
same  tract,  initiated  May  30,  1862.  Following  the  doctrine  in  that  case, 
I  think  your  decision  that  Mitchell  abandoned  his  pre-emption  right  was 
erroneous.  His  filing  would  have  expired  by  limitation  March  26,  1876, 
but  at  the  date  of  his  application,  April  5,  1876,  there  was  no  adverse 
claim  to  the  N.  J^  of  N.  E.  ]^  of  Section  4,  and  the  same  should  be  re- 
ceived. Mitchell  asserts  that  his  crops  were  destroyed  by  the  grasshop- 
pers in  1874  and  1875  ;  ^^  such  was  the  fact,  the  time  for  making  pay- 
ment for  the  land  including  the  N.  J^  of  N.  W.  \^  of  Section  4,  covered 
by  the  entry  of  Donovan,  was  extended  to  March  26,  1877,  and  his 
entry  for  that  portion  of  the  tract  should  be  allowed. 

In  view  of  the  adverse  claim  of  Donovan,  you  will  call  upon  Mitchell 
to  furnish  proof  of  the  destruction  of  his  crops,  and  this  evidence  should 
be  submitted  with  notice  to  Donovan,  and  when  the  same  is  received  the 
case  should  be  decided  upon  its  merits. 

Your  decision  is  modified  accordingly. 


NATHANIEL  ROBERTS  et  al. 

Expired  Piling. — Where  claimants  under  the  soldiers'  homestead  laws  do  not,  in  the  ab- 
sence of  adverse  claims,  make  entries  within  sixty  days  after  notice,  their  filings  will 
be  treated  as  expired  and  of  ijo  legal  effect. 

Commissioner  BuRDETT  to  Reg.  and  Rec.^  Kirwin,  Kansas^  April  8,  1875. 

These  parties  having  failed  to  make  a  direct  homestead  entry  of  the 
tracts  filed  upon  by  them  within  the  time  allowed  by  law,  and  having  sub- 
mitted to  this  office,  through  you,  their  affidavits,  pursuant  to  office  cir- 
cular of  May  17,  1873,  showing  why  they  had  so  failed,  you  were 
instructed  to  allow  them  to  make  direct  homestead  entries  of  the  tracts  so 
filed  upon,  provided  no  adverse  claim  thereto  had  intervened  prior  to  the 
date  when  they  submitted  their  affidavits  as  aforesaid. 

It  now  appears  that  no  adverse  claim  had  intervened  in  these  cases, 
and  that  more  than  six  months  has  elapsed  since  you  notified  said  parties 
of  the  action  of  this  office  in  the  premises,  and  that  up  to  this  time  they 
have  failed  to  make  said  homestead  entries. 

I  have  to  say  that  in  such  cases  where  parties,  after  notice  from  you,  do 
not  within  a  reasonable  time — not  to  exceed  60  days — make  their  home- 
stead entries,  you  will  treat  their  homestead  filings  as  having  expired,  and 
no  longer  of  any  legal  force  or  effect. 
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P.  W.  HITCHCOCK. 

Discharge  Papers. — Proceedings  where  a  soldier  has  lost  his  discharge  papers. 
Acting  Commissioner  BAXTER  to  P.  W.  HiTCHCOCK,  y««^  22,  1 876. 

You  inquire  ."  How  is  a  soldier  to  proceed  who  has  lost  his  discharge, 
who  wishes  to  file  upon  and  enter  a  soldier's  homestead?  *'  I  have  the 
honor  to  inform  you  that  he  may  file  with  the  proper  district  land  officers 
his  affidavit  detailing  said  service,  the  same  to  be  corroborated  by  the 
testimony  of  two  witnesses  cognizant  of  the  facts ;  which  evidence  will 
be  accepted  as  satisfactory  proof  of  said  service.  If  he  is  unable  to 
obtain  said  corroborative  testimony,  he  may  file  his  own  affidavit  as  to  ser- 
vice, with  his  application  to  make  a  homestead  entry ;  and  upon  receipt 
at  this  office  of  said  affidavit  and  application,  official  information  regard- 
ing alleged  service  will  be  obtained  from  the  War  Department,  compared 
with  the  party's  affidavit,  and  if  found  satisfactory  the  entry  will  be  al- 
lowed. 


THOMAS  GRAHAM. 

Proof  of  Service. — In  soldiers'  homesteads  where  a  discrepancy  occurs  between  the  proof 
of  service  and  the  records  of  the  War  Department,  the  applicant  is  allowed  sixty  days 
in  which  to  furnish  satisfactory  proof  of  service',  in  which  case  he  should  be  clearly 
informed  as  to  what  he  is  required  to  furnish. 

Secretary  CHANDLER  to  Commissioner  WILLIAMSON,  Nov.  27,  1 876. 

You  held  Graham's  additional  homestead  entry  for  cancellation  for  the 
reason  that  the  name  of  the  applicant  did  not  appear  on  the  rolls  on 
file  in  the  office  of  the  Adjutant-General  of  the  United  States  Army,  and 
allowed  sixty  days  for  appeal,  or  '*to  show  cause  why  the  entry  should 
not  be  cancelled."  I  understand  that  where  a  discrepancy  appears  be- 
tween the  proof  of  service  submitted  and  the  records  of  the  War  Depart- 
ment, it  is  the  practice  of  your  office  to  allow  the  applicant  sixty  days  in 
which  to  furnish  satisfactory  proof  of  service.  In  the  case  under  con- 
sideration, no  attempt  appears  to  have  been  made  to  furnish  such  proof. 

The  grounds  of  appeal  are  not  sustained,  and  your  decision  must  be 
carried  into  effect,  unless  the  applicant  shall,  within  a  reasonable  time, 
satisfactorily  show  that  he  was  entitled  to  make  the  entry. 

In  cases  of  this  character  the  applicant  should  be  clearly  informed  as 
to  what  he  is  required  to  furnish. 

Your  decision  is  affirmed,  with  the  modification  above  indicated. 


HIRAM  BONEE. 


Mortgage  in  California. — In  view  of  the  laws  of  California  on  the  subject,  there  is  no 
good  reason  for  requiring  the  release  of  mortgages  on  land  embraced  under  the  act  of 
June  8,  1872,  as  a  condition  precedent  to  paying  therefor. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.^  San  Francisco^  Cal.,July  27,  1877. 

Relative  to  the  application  of  Hiram  Bonee  to  enter  the  following 
lands  under  act  of  June  8,  1872,  entitled  '*An  act  to  perfect  certain  land 
titles  therein  described,  to  wit  *  *  *•*  you  were  advised  by  my  letter  of 
the  15th  of 'May  last,  that  the  abstract  of  title  to  said  lands  submitted  by 
Mr.  Bonee,  showed  that  the  same  were  encumbered  by  certain  mortgages, 
and  that  under  instructions  of  this  office  bearing  date  May  5,  1875,  Per- 
sons entering  lands  under  said  act  are  requested  to  show  that  the  same  are 
free  from  encumbrance.  In  connection  with  this  matter  my  attention 
has  been  called  to  the  civil  code  of  California.     I  find  that  by  Sec.  2930 
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thereof  it  is  provided  that  '*  Title  acquired  by  the  mortgagor  subsequent 
to  the  execution  of  the  mortgage,  inures  to  the  mortgagee  as  security  for 
the  debt  in  like  manner  as  if  acquired  before  the  execution.'* 

It  is  further  provided  by  Sec.  1106  of  said  code  that  *'  where  a  person 
purports  by  proper  instrument  to  grant  real  property  in  fee  simple,  and 
subsequently  acquires  any  title  thereto,  the  same  passes  by  operation  of 
law  to  the  grantee  or  his  successors.*' 

In  view  of  these  provisions  of  the  laws  of  California,  I  see  no  good 
reason  for  requiring  the  release  of  said  mortgages  as  a  condition  prece- 
dent to  paying  for  said  lands  under  act  of  June  8,  1872. 

Therefore  I  hereby  approve  Mr.  Bonee*s  applications  to  purchase  these 
lands. 

You  will  issue  the  proper  certificates  on  receipt  of  the  purchase  money 
required  by  law. 

OWEN  CALTON. 

Deceased  Soldier. — Evidence. — Proof  required  in  case  of  homestead  entry  by  qualified 
soldier,  who  has  died  since  making  entry. 

Commissioner  McFarland  to  Francis  Howard,  Magnolia ^  Wis.,  Feb.  28,  1882. 

You  state  that  **some  mistake  has  occurred,  as  the  mother  of  said  heirs 
is  still  living.'*  The  deceased  party  was  a  soldier  during  the  war  of  the 
rebellion,  and  his  right  to  make  a  homestead  entry  descended  upon  his 
death  to  his  widow,  if  living  and  not  re-married.  In  the  event  of  the 
death  or  re-mafriage  of  the  widow^  then  the  infant  orphan  children,  by 
duly  appointed  guardian,  might  initiate  an  entry.  In  the  papers  relating 
to  the  case  under  consideration,  there  is  no  evidence  of  the  death  or  re- 
marriage of  the  widow,  and  none  of  the  appointment  of  a  guardian  for 
the  infant  orphan  children,  nor  do  the  names  or  ages  of  the  children  ap- 
pear. Before  patent  can  issue  upon  this  entry,  evidence  must  be  filed  in 
this  office  showing: 

1.  The  appointment  of  the  guardian. 

2.  The  names  and  ages  of  all  children  surviving  the  demise  of  the 
soldier. 

3.  The  death  or  re-marriage  of  the  widow,  with  date  when  either  oc- 
curred. 

This  evidence  must  be  transmitted  through  the  district  land  office  at 
Worthington,  Minnesota,  and  so  far  as  practicable  should  consist  of  cer- 
tified copies  from  official  records,  and  of  instruments  in  writing,  relating 
to  the  facts  to  be  established. 


DAWSON  vs.  BROWN. 

Residence. — In  this  case,  defendant  had  allowed  nine  months  to  elapse  without  establish- 
ing his  residence  on  the  land  embraced  in  his  soldier's  homestead  entry,  and  as  no 
equities  are  claimed  in  his  behalf,  his  failure  cannot  be  cured  by  the  Board  organized 
under  Revised  Statutes,  section  2450. 

Acting  Commissioner  Baxter  to  Reg.  and  Rec.y  Lamed,  Kansas,  July  6,  1877. 

I  am  in  receipt  of  your  letter  of  the  19th  April  last,  with  Testimony  in 
case  of  John  W.  Dawson  vs.  James  W.  Brown,  homestead  entry  No.  682, 
made  May  16,  1876,  on  the  N.  W.  ^,  Sec.  22,  Twp.  18,  R.  14  W. 

The  contest  was  instituted  November  16,  1876,  hearing  set  for  January 
4,  1877,  but  upon  motion  of  Mr.  Brown,  a  continuance  was  granted  un- 
til February  8  following. 
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The  case  was  called  on  the  day  to  which  the  continuance  was  granted, 
and  both  parties  responded. 

It  appears  from  the  testimony  that  defendant  in  the  early  part  of  the 
summer  of  1876,  broke  about  50  acres  of  the  land  in  question,  and  during 
the  fall  of  the  same  year  built  a  sod  house  14  by  18  feet,  and  that  said 
improvements  cost  about  J 185. 00. 

It  further  appears  that  Mr.  Brown  lives  at  Great  Bend,  about  ten  miles 
distant  from  the  land  in  question,  and  that  his  business  is  speculating  in 
land  claims. 

The  prosecution  introduced  evidence  to  prove  that  J.  W.  Brown,  who, 
on  the  i8th  of  April,  1874,  made  soldier's  homestead  filing  No.  1074,  on 
the  N.  W.  yl  Sec.  8,  Township  19,  R.  12,  is  the  identical  person  whose 
entry  is  now  being  contested,  and  who,  prior  to  the  date  of  the  same,  filed 
his  soldier's  declaratory  No.  223,  for  the  tract  in  question.  A  receipt 
filed  with  the  testimony  issued  to  Alonzo  Beckwith,  November  16,  1874, 
for  claim  on  N.  W.  ^  8-19-12,  for  the  consideration  of  1^75,  signed  by 
J.  W.  Brown,  appears  on  examination  to  be  in  the  same  handwriting  as 
the  signature  of  J.  W.  Brown  on  the  homestead  affidavit  and  application 
in  the  entry  now  under  consideration.  The  defence  claim  that  the  sale, 
as  above,  was  the  interest  of  some  other  party  to  the  described  land.  The 
records  of  this  office  show  only  two  filings  on  the  N.  W.  i^  Sec.  8, 
Township  19,  R.  12,  viz.,  No.  1074  by  J.  W.  Brown,  dated  April  18, 
1874,  and  No.  147 12,  by  Alonzo  Beckwith,  made  November  16  and  17, 
1874,  under  pre-emption  act.  The  failure  of  a  party  to  actually  establish 
his  residence  on  a  tract,  entered  under  the  provisions  of  the  homestead 
act  within  a  period  of  six  months  subsequent  to  date  of  entry,  works  a 
forfeiture  of  his  claim.  Under  the  provisions  of  Section  2450  Revised 
Statutes,  a  Board  was  organized  for  the  relief  of  certain  parties  who  are 
shown  to  possess  equitable  rights  not  accorded  by  the  statutes.  Under 
date  of  May  18  last,  the  Department  approved  certain  rules  to  govern  this 
office  in  the  disposal  of  suspended  entries.  Rule  25th  states  that  '*  all 
homestead  entries,  in  which  the  party  failed  to  settle  on  the  land  within 
the  time  required  by  law  (six  months)  by  reason  of  physical  disability, 
and  where  good  faith  is  shown,''  may  be  submitted  to  said  Board. 

In  the  case  under  consideration,  defendant  had  allowed  nine  months  to 
elapse  without  establishing  his  residence  on  the  land  in  dispute,  and  no 
reason  whatever  is  assigned  for  said  failure.  As  Mr.  Brown  claims  no 
equities  in  the  matter  of  residence,  his  failure  in  this  respect  cannot  be 
cured  by  said  Board.  I  must,  therefore,  under  the  Statutes,  adjudge  his 
entry  forfeited. 


B.    ADDITIONAL. 


JOSEPH  ALSIP. 

Less  than  160  Acres. — A  soldier  who  elects  to  make  an  additional  homestead  entry  of  a 
less  number  of  acres  than  he  is  entitled  to,  cannot  make  another  entry  for  the  balance. 

Secretary  SCHURZ  to  Commissioner  Williamson,  Feb,  6,  1878. 

I  have  considered  the  appeal  of  Joseph  Alsip,  from  your  decision  of 
October  13,  1877,  refusing  to  allow  him  to  make  a  second  additional 
homestead  entry. 
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The  records  of  your  office  show  that  Joseph  Alsip  made  homestead  en- 
try (original)  at  Topeka,  Kansas,  on  June  ii,  1870,  for  the  N.  E.  ]^  of 
N.  W.  3^,  and  N.  W.  ^  of  N.  E.  j^,  section  30,  twp.  7,  range  11. 

On  August  18,  1874,  he  made  an  additional  homestead  entry  at  the 
same  office,  for  the  N.  W.  ]^  of  N.  W.  y^  of  Sec.  30,  Twp.  7,  range  10, 
both  entries  containing  ii9tV&  acres.  You  rejected  Mr.  Alsip's  applica- 
tion on  the  ground  that  he  had  already  exhausted  his  right  by  his  addi- 
tional entry  of  August  18,  1874;  basing  your  decision  upon  the  ruling  of 
my  predecessor  in  the  case  of  August  Block,  Copfs  Land  Owner  for  May, 
1876,  page  21.  Mr.  Alsip  has  appealed  from  your  decision,  and  requested 
a  modification  of  my  predecessor's  rulings  on  this  point. 

I  can  see  no  good  reason  why  the  ruling  of  my  predecessor  in  the 
Block  case  should  be  modified.  The  person  who  has  previously  made  an 
original  homestead  entry  of  less  than  160  acres,  has  the  right  to  enter  so 
much  land  as,  when  added  to  the  quantity  previously  entered,  will  not 
exceed  160  acres,  and  if  he  elects  to  take  less  than  the  law  allows,  such 
election  must  be  considered  a  waiver  of  his  right  to  enter  the  greater 
quantity.' 

Your  decision  is  affirmed. 


SUBSEQUENT  TO  JUNE  22,  1874. 
Commissioner  Williamson  to  J.  J.  Thomas,  ParkersvilU,  Kansas,  Dec.  2,  1878. 

A  soldier  is  entitled  to  make  an  entry  of  160  acres,  of  either  minimum 
or  double-minimum  land,  under  section  2304  U.  S.  Revised  Statutes,  but 
having  once  made  an  entry,  subsequent  to  June  22,  1874,  his  rights  under 
the  homestead  laws  are  exhausted,  notwithstanding  he  may  have  entered 
less  than  160  acres.  Under  section  2306,  which  applies  only  to  original 
entries,  made  prior  to  June  22,  1874,  he  may  make  an  additional  entry, 
if  original  entry  was  less  than  160  acres. 


NOTARY  PUBLIC  OR  JUSTICE  OF  THE  PEACE. 

Commissioner  Williamson  to  Reg.  and  Rec,  Sioux  Falls,  Dakota,  Dec.  5,  1878. 

The  claimant's  affidavit  in  soldier's  additional  homestead  entries  under 
section  2306  U.  S.  Revised  Statutes  may  be  made  before  a  Notary  Pub- 
lic or  Justice  of  the  Peace,  where  the  claim  has  been  certified  to  by  the 
General  Land-Office — as  this  office  requires  the  necessary  proof  from  the 
clerk  of  the  court  of  the  official  capacity  of  such  persons. 


MILES  SCHOOLCRAFT. 

Excess. — A  qualified  soldier  under  section  2306  of  the  Revised  Statutes  may  enter 
enough  more  land  than  his  original  entry  to  make  up  160  acres,  and  pay  cash  for  a 
small  excess. 

Deficiency j^M^mX.  where  he  applies  to  enter  a  tract  or  tracts  the  area  of  which,  added  to 
that  of  his  original  entry,  shall  exceed  the  160  acres  by  a  greater  excess  than  the  area 
it  would  require  to  make  up  the  deficiency,  such  application  should  be  rejected. 

Commissioner  Burdett  to  Register,  Eau  Claire,  Wis.,  Sept.  27,  1875. 

I  am  in  receipt  of  your  letter  of  the  9th  inst.,  in  which  you  state  that 
Miles  Schoolcraft,  who  made  homestead  entry  September  14,  1872,  of 
1461%  acres,  having  furnished  evidence  of  service  in  the  United  States 
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Army  during  the  late  rebellion  for  ninety  days,  applies  to  make  an  addi- 
tional entry  under  section  2306  Revised  Statutes,  of  40  acres,  paying  for 
the  excess  of  261*0^  acres  at  the  government  price  per  acre,  and  you  ask  if 
such  application  should  be  accepted. 

In  reply,  I  have  to  state  that  under  said  section  2306,  a  party  is  enti- 
tled to  enter  so  much  land  as  added  to  his  original  entry  shall  not  exceed 
160  acres.  But  where  a  party  (as  in  the  case  above)  applies  to  enter  a 
tract  or  tracts  of  land,  the  area  of  which  added  to  that  of  his  original  en- 
try shall  exceed  the  160  acres  by  a  greater  excess  than  the  area  it  would 
require  to  make  up  the  deficiency,  the  application  should  be  rejected. 


AUGUST  BLOCK. 


Heretofore  Entered. — The  expression  "  heretofore  entered*'  in  section  2306  of  the  Re- 
vised Statutes  (re-enactment  of  the  soldiers'  homestead  law  of  June  8,  1872)  is  held 
to  refer  to  the  date  of  passage  of  the  Revised  Statutes,  June  22,  1874,  instead  of  June 
8,  1872.     Only  one  additional  entry  can  be  allowed  after  June  22,  1874. 

Commissioner  Burdett  to  Reg.  and  Rec.y  Eau  Claire^  Wis.,,  July  17,  1875. 

Additional  entry  No.  3658,  certificate  No.  1092,  of  August  Block, 
dated  May  11,  1875,  ^^r  E.  ^  S.  E.  ^,  Sec.  2,  Twp.  27,  R.  6  W,  is 
held  for  cancellation  for  the  reason  that  this  Office  holds  that  a  party  en- 
titled under  section  2304,  Revised  Statutes,  who  entered  a  less  quantity 
than  160  acres  prior  to  June  22,  1874,  has  the  right  to  make  one  addi- 
tional entry  of  so  much  land  as  when  added  to  the  quantity  previously 
entered  shall  not  exceed  160  acres.  Two  additional  entries,  however,  to 
make  up  the  deficiency,  as  in  this  (Mr.  Block  having  made  additional 
entry  No.  3223,  July  28,  1874)  are  not  admissible;  hence  the  second 
additional  entry  (No.  3658)  made  by  Mr.  Block,  is  held  for  cancellation 
as  stated. 


.     SAME  ON  APPEAL. 

Only  One  Additional. — A  qualified  soldier  can  make  only  one  additional  homestead 
entry  under  the  act  of  June  8th,  1872.     Revised  Statutes  sections  2304  and  2306. 

Secretary  Chandler  to  Commissioner  Burdett,  April  ^y  1876. 

I  have  considered  the  appeal  taken  by  August  Block  from  your  decision 
of  July  17,  1875,  ordering  the  cancellation  of  his  second  additional  sol- 
dier's homestead  entry  under  sections  2304  and  2306  R.  S.,  and  holding 
that  he  was  entitled  to  but  one  such  additional  entry. 

It  appears  that  October  26,  1867,  he  made  his  original  entry  of  40 
acres  at  Eau  Claire,  Wisconsin,  and  July  28,  1874,  made  additional  entry 
under  the  sections  of  R.  S.  quoted,  of  another  40  acres,  same  office.  April 
26,  1875,  ^^  applied  to  make  his  additional  entry  of  the  E.  yi  ot  S.  E. 
^,  Section  2,  T.  27,  R.  6  W.  same  land  office.  You  have  rejected  the 
latter  entry. 

The  same  rule  should  apply  in  regard  to  quantity  under  the  soldier's 
additional  homestead  law  as  under  the  original  homestead  act,  that  while 
a  qualified  party  cannot  take  more  than  the  maximum  to  which  he  is  en- 
titled, he  may  take  less,  and  his  election  to  take  less  is  to  be  considered 
a  waiver  of  his  claim  to  a  larger  quantity. 

This  rule  I  think  can  work  no  hardship,  will  save  much  unnecessary 
labor  and  complication,  and  may  be  restraining  in  cases  of  attempted 
speculation. 

I  affirm  your  decision. 
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WILLIAM  BODDY. 


June  22,  1874. — Honorably-discharged  Union   soldiers,  sailors,  and  officers,  who  had 
prior  to  June  22,  1874,  made  homestead  entries,  of  less  than  i6o  acres,  will  be  allowed 
-    to  make  additional  entries  to  make  up  160  acres. 

Commissioner  BuRDETT  to  William  Boddy,  Emmetsburgh^  lowa^July  2,  1875. 

The  privilege  of  making  **  additionar'  entries  under  the  provisions  of 
section  2306  of  the  Revised  Statutes  of  the  United  States  is  confined  to 
honorably-discharged  Union  soldiers,  sailors,  and  officers  of  the  war  of 
the  rebellion,  who  had  prior  to  June.  22,  1874  (the  date  of  approval  of 
said  Revised  Statutes),  made  homestead  entries  of  less  than  160  acres, 
and  have  not  relinquished  or  abandoned  the  same.  Said  duly-qualified 
claimant  will  be  permitted  to  enter  additional  land  (which  added  to  the 
area  of  his  original  homestead  entry  shall  not  exceed  160  acres')  when- 
ever and  wherever  he  may  desire,  without  reference  to  the  contiguity  of  the 
tracts  entered  with  each  other,  but  they  must  all  be  situated  within  the 
jurisdiction  of  the«  district  land  office  at  which  the  application  is  made, 
and  be  subject  to  entry. 


D.  H.  TALBOT. 


Legal  Subdivisions. — A  duly-qualified  soldier  who  has  taken  a  fractional  quarter- section 
containing  less  than  160  acres  may  make  an  additional  £ntry  under  act  of  June  8, 
1872,  as  amended  by  the  act  of  March  3,  1873,  on  a  legal  subdivision  of  the  required 
area,  or  where  there  is  only  an  immaterial  excess  alx>ve  the  quantity  required  to  make 
160  acres. 

Commissioner  Burdett  to  D.  H.  Talbot,  Sioux  Fails,  D,  T.,  June  4,  1875. 

You  ask  whether  or  not  soldiers  of  the  late  civil  war  who  made  home- 
stead entries  of  fractional  quarter-sections  of  land  containing  less  than 
160  acres,  for  instance,  in  one  case  1361*0^,  and  in  another  105  acres,  are 
entitled  to  an  additional  entry  under  act  of  June  8,  1872,  as  amended 
Marth  3,  1873,  such  soldiers  being  in  other  respects  duly  qualified  to 
make  an  additional  homestead  entry. 

In  such  cases  soldiers  may  make  an  additional  homestead  entry,  pro- 
vided the  same  be  upon  a  legal  subdivision  of  public  land  containing  the 
required  number  of  acres. 

In  case  of  any  immaterial  excess  in  the  tract  so  entered  above  the 
quantity  of  land  required  to  make  160  acres,  such  excess  must  be  paid  for 
in  cash  at  the  legal  price  thereof  per  acre. 


JOHN  W.  HAYS. 

Abandonment. — The  abandonment  of  an  original  hoitiestead  entry  of  less  than  160 
acres  will  not  disqualify  a  soldier  or  sailor  from  making  an  additional  entry  under 
section  2306  Revised  Statutes. 

Entry  Defined. — The  term  entry  means  that  act  by  which  an  individual  acquires  an  in- 
ceptive right  to  a  portion  of  the  unappropriated  soil  of  the  country,  by  filing  his  claim 
thereto  with  the  proper  land  officef  of  the  United  States. 

Secretary  Chandler  to  Commissioner  Burdett,  May  8,  1876. 

I  have  considered  the  appeal  of  John*W.  Hays,  of  Newark,  N.  J., 
from  your  decision  contained  in  your  letter  to  him  of  the  2  2d  of  May, 

•1875- 

It  seems  that  Mr.  Hays,  under  date  of  the  17th  of  May,  1875,  ^^" 

dressed  a  letter  to  Hon.  C.  Delano,  then  Secretary  of  the  Interior,  stat- 
ing that  in  the  year  1867  he  entered  80  acres  within  railroad  limits  as  a 
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homestead ;  for  reasons  stated  by  him  he  afterward  abandoned  his  home- 
stead and  sold  his  improvements  for  ^25;  that  he  was  a  soldier,  and 
served  three  years  in  the  United  States  volunteer  service,  and  has  re- 
ceived an  honorable  discharge,  and  inquires  whether  he  will  now  be  per- 
mitted to  make  an  additional  entry  of  80  acres  under  section  2306  Re- 
vised Statutes. 

The  letter  was  referred  to  you  by  the  Hon.  Secretary,  and  you  replied 
thereto  under  the  date  first  above  mentioned,  that  the  privilege  of  mak- 
ing additional  entries  under  the  act  above  cited  is  confined  to  honorably- 
discharged  Union  soldiers,  sailors  and  officers  of  the  War  of  the  Rebel- 
lion who  have  made  entries  of  less  than  160  acres  and  have  not  abandoned 
or  relinquished  the  same;  and  in  view  of  the  abandonment  by  Mr.  Hays 
of  his  original  entry,  it  was  held  by  you  that  he  had  exhausted  his  rights 
under  the  homestead  law.  Mr.  Hays  not  being  satisfied  with  your  opin- 
ion, appealed  therefrom  under  date  of  June  14,  1875. 

As  Mr.  Hays  had  not  made  application  to  enter  ai>y  specific  tract  of 
land,  there  was  no  question  pending  before  you,  and  your  letter  can  only 
be  understood  as  an  indication  of  what  your  official  action  would  be  in  a 
proper  case  calling  for  your  determination.  In  my  judgment,  no  appeal 
can  be  taken  from  a  mere  expression  of  opinion  as  in  this  case,  and  Mr. 
Hays*  appeal  should  therefore  be  dismissed.  As  the  question  presented 
by  your,  letter  is  one*of  importance,  it  is  proper  for  me  to  state  that  I 
cannot  concur  in  your  construction  of  the  law.  The  section  under  con- 
sideration provides  that  every  person  entitled,  etc.,  to  enter  a  homestead 
who  may  have  heretofore  entered  under  the  homestead  laws  a  quantity  of 
land  less  than  one  hundred  and  sixty  acres ^  shall  be  permitted  to  enter  so 
much  land  as- when  added  to  the  quantity  previously  entered  shall  not  ex- 
ceed one  hundred  and  sixty  acres. 

The  term  entry  has  a  well-established  legal  signification.  It  means 
that  act  by  which  an  individual  acquires  an  ipceptive  right  to  a  portion 
of  the  unappropriated  soil  of  the  country,  by  filing  his  claim  thereto  with 
the  proper  land  officer  of  the  United  States.  Chotard  vs.  Pope,  12 
Wheat.  586. 

If  then  the  soldier  or  sailor  who  is  entitled  under  the  law  to  enter  as  a 
hoiliestead  one  hundred  and  sixty  acres,  has  made  an  entry  of  less  than 
that  quantity,  his  right  to  make  an  additional  entry  of  the  residue  is  not 
made  by  the  law  to  depend  on  his  continued  residence  and  cultivation  of 
the  land  covered  by  the  original  entry. 

The  abandonment  of  an  original  homestead  entry  will  not  disqualify 
the  soldier  from  making  an  additional  one ;  but  to  perfect  title  to  the  ad- 
ditional entry  he  must  comply  with  the  law  by  actual  residence  thereon 
and  cultivation  thereof  for  the  full  required  period. 


CIRCULAR  INSTRUCTIONS  OF  MAY  17,  1877. 

The  Honorable  Secretary  of  the  Interior,  under  date  of  loth  March, 
1877,  authorizes  the  modification  of  the  circular  instructions  of  2  2d  May, 
1876,  respecting  soldiers*  additional  homesteads,  his  decision  being  as 
follows : 

Department  of  the  Interior,  Office  of  the  Secretary, 

Washington,  D.  C,  March  10,  1877. 
I  have  considered  your  report  of  the  17th  ultimo,  in  relation  to  sol- 
diers' additional  homestead  entries,  and  in  view  of  the  facts  therein 
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stated,  I  have  determined  to  modify  my  decision  of  May  17th,  1876,  so 
as  to  permit  entries  to  be  made  in  the  following  cases,  viz.  : 

ist.  Those  presented  prior  to  the  order  of  March  20,  1876,  suspending 
all  entries  of  this  kind,  and  rejected  for  reasons  insufficient  in  law  to  bar 
their  reception,  but  kept  alive  by  appeal,  which  by  such  rejection  were 
postponed  beyond  the  date  of  the  order,  and  so  lost. 

2d.  Those  actually  in  file  hands  of  agents  or  attorneys  at  the  date  of 
th^  promulgation  of  your  instructions  of  May  2 2d  last,  in  execution  of  my 
decision  of  the  1 7th  of  the  same  month,  which,  under  said  instructions, 
have  not  been  recognized,  arid  which  still  remain  in  the  hands  of  such 
agents  or  attorneys ;  and 

3d.  To  allow  entries  to  be  made  by  the  agents  or  attorneys  of  the 
party  originally  entitled  to  the  entry,  but  only  after  the  claim  has  been 
presented  to  you  and  certified  as  valid,  and  that  the  party  is  entitled  to 
the  amount  of  land  claimed,  under  such  instructions  and  regulations  as 
you  may  prescribe. 

I  herewith  return  the  paper  accompanying  your  report. 

Z.  CHANDLER,  Secretary. 
The  Commissioner  of  the  General  Land- Office, 


Respecting  the  first  of  these  classes,  I  have  to  advise  you  that  they  may 
be  admitted  without  further  formality  when  again  presented  at  the  dis- 
trict office  after  the  settlement  of  the  question  upon  which  they  were 
originally  refused.  The  right  of  the  applicant  to  mak6  the  entry  will  be 
fully  inquired  into  by  this  office  in  adjudicating  the  claim,  and  proper 
action  ^  ill  be  taken  in  its  final  disposition. 

To  secure,  recognition  of  claims  of  the  second  class,  the  papers  held  by 
agents  or  attorneys  must  be  forwarded  to  this  office  in  order  that  a  criti- 
cal examination  of  the  same  may  be  made,  upon  which,  if  found  admissi- 
ble, they  will  be  returned  to  the  proper  parties  duly  certified  as  to  their 
sufficiency,  and  may  thereafter  be  accepted  by  Registers  and  'Receivers 
when  presented  for  location. 

If  it  shall  appear  that  the  party  has  already  used  his  additional  home- 
stead privilege,  or  if  from  any  other  cause  the  right  cannot  be  admitted, 
the  parties  will  be  promptly  advised  of  the  facts  in  each  case. 

The  third  class  embraces  those  rights  yet  remaining  in  the  hands  of  the 
parties  originally  interested,  which  have  never  been  presented  for  satis- 
faction, or  made  the  subject  of  transfer  or  ^ency.  To  secure  these  rights, 
it  is  required  that  a  full  recital  of  military  service  be  presented  to  this 
office,  with  due  proof  of  the  identity  of  the  party  making  the  claim,  and 
with  proper  reference  to  his  original  homestead  entry,  giving  the  name 
of  the  district  office,  date  and  number  of  entry,  and  description  of  the 
land.  In  addition,  a  detailed  statement  under  oath  must  be  filed  by  the 
party  in  interest,  setting  forth  the  facts  respecting  his  right  to  make  the 
entry,  and  containing  his  declaration  that  he  has  not  in  any  manner  ex- 
ercised his  right,  either  by  previous  entry  or  application,  or  by  sale,  trans- 
fer or  power  of  attorney ;  but  that  the  same  remains  in  him  unimpaired. 
He  must  also  declare,  under  oath,  that  he  has  made  full  compliance  with 
the  homestead  law  in  the  matter  of  residence  upon,  cultivation  and  im- 
provement of  his  original  homestead  entry ;  and  should  further  recite 
whether  or  not  he  has  proved  up  his  claim  and  received  a  patent  of  the 
land.  » 

When  these  papers  are  filed  and  examined,  they  will,  if  found  satisfac- 
tory, be  returned  with  a  certificate  attached,  recognizing  the  right  of  the 
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party  to  make  additional  entry,  under  the  law;  and  when  presented  with 
a  proper  application,  at  any  district  land-office,  either  by  the  party  enti- 
tled, or  his  agent  or  attorney,  they  will  be  accepted  by  the  Register  and 
Receiver,  and  forwarded  with  the  entry  papers  to  this  office,  in  the  usual 
manner. 

The  fee  for  examination  and  certificate  under  seal  of  the  office,  will  be 
one  dollar,  which  must  in  all  cases  accompany  the  papers  presented  for 
approval.  J.  A.  WILLIAMSON,   Commissioner, 


MODIFICATION  OF  THE  SECRETARY'S  ORDER  OF  MAY  17, 
.    1876,  RELATIVE  TO  SOLDIERS'  ADDITIONAL 

HOMESTEAD  ENTRIES. 

Secretary  Chandler  to  Commissioner  WiiA.iAMSOif,  July  10,  1876. 

Referring  to  my  communication  of  the  17th  of  May,  1876,  upon  the 
subject  of  soldiers'  additional  homestead  entries,  it  now  appears,  that  ow- 
ing to  the  death  or  change  of  residence  of  the  soldier,  it  is  often  diffi- 
cult, and  in  many  cases  impossible,  to  procure  his  attendance  at  the  local 
land  office  for  the  purpose  of  making  the  required  affidavit :  and  in  other 
cases  where  the  entry  has  been  made  at  a  land  office  remote  from  the  resi- 
dence of  the  soldier  and  the  land  subsequently  sold,  the  soldier  has  no 
longer  any  inducement  to  comply  with  the  order  of  May  17th,  above  re- 
ferred to.  I  have  therefore  determined  to  modify  my  order  of  the  date 
above  mentioned,  so  far  as  the  same  relates  to  applications  for  entry 
which  were  pending  at  its  date,  and  to  allow  all  such  entries  as  appear  to 
have  been  made  by  a  duly  qualified  person  in  accordance  with  the  regula- 
tions of  the  department  then  in  force. 

Each  entry  should  be  closely  scrutinized,  and  if  any  doubt  shall  appear 
as  to  the  identity  of  the  person  making  the  same  with  the  soldier  he  rep- 
resents himself  to  be,  additional  and  full  proof  on  the  subject  should  be 
required.  All  entries  made  subsequent  to  May  17,  1876,  will  be  governed 
by  the  regulations  now  in  force. 


REPORT  OF  THE  COMMISSIONER  OF  THE  GENERAL  LAND 
OFFICE  TO  THE  SECRETARY  OF  THE  INTERIOR. 

■ 

Commissioner  Williamson  to  Secretary  Chandler,  Feb,  17,  1877, 

I  have  given  careful  attention  and  consideration  to  the  application  dated 
January  2 2d,  of  H.  O.  McDaid,  Esq.,  on  behalf  of  Robert  Clark  and 
others,  for  a  modification  of  the  order  of  this  office  of  March  20,  1876, 
suspending  the  receipt  of  applications  for  additional  homestead  entry 
under  section  2306  of  the  Revised  Statutes,  referred  to  me  for  report  on 
the  23d  ultimo. 

The  facts  of  this  particular  case,  as  shown  by  the  records  of  this  office, 
are  briefly  these  ; 

That  on  account  of  the  discovery  of  gross  frauds  and  irregularities  in 
the  presentation  of  applications  for  additional  entry,  and  after  having 
entered  upon  the  investigation  of  such  frauds,  my  predecessor^  Mr.  Com- 
missioner Burdett,  issued  on  March  20,  1876,  the  telegraphic  order  re- 
ferred to,  the  better  to  enable  him  in  the  proper  conduct  of  his  official 
duties  to  enquire  into  and  effect  an  efficient  remedy  for  the  irregularities 
practiced. 
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While  this  order  was  in  force,  on  the  30th  and  31st  of  March  last, 
Robert  B.  Clark  and  others  ostensibly  made  application  to  the  Register 
and  Receiver  at  Springfield,  Illinois,  for  additional  homestead  entry  upon 
certain  lands  covering  a  recent  survey  of  a  former  lake-bed,  the  plat  of 
which  was  approved  by  this  office  on  the  23d  of  the  same  month.  Their 
applications  were  rejected  by  the  district  officers  on  account  of  the  pre- 
vious order,  and  appeal  was  taken  to  this  office.  The  Acting  Commis- 
sioner, under  date  of  May  8th,  1876,  confirmed  the  rejection,  and  fur- 
ther appeal  was  taken  to  your  department,  which  was  duly  transmitted  on 
May  27,  and  decided  by  you  on  June  ist  last,  affirming  and  approving 
the  previous  action. 

Pending  these  proceedings,  the  plat  of  survey  of  the  lands  in  question 
was  suspended  by  telegram  of  April  8,  1876,  on  account  of  alleged  errors 
of  fact  connected  with  the  survey,  and  suggestions  of  irregularities  in  its 
procurement.  This  susp)ension  has  never  been  removed — the  closing  of 
the  district  office  at  Springfield  having  rendered  difficult  a  proper  investi- 
gation up  to  this  time  of  the  questions  alleged,  and  a  bill  affecting  the 
lands  being  under  consideration  by  Congress,  and  having  passed  one 
house  at  the  last  session. 

The  attorney  for  the  parties  now  asks  a  modification  of  the  order  of 
March  20,  1876,  to  the  extent  of  admitting  all  claims  made  during  the 
period  of  its  enforcement,  in  the  names  of  parties  entitled  under  section 
2306  of  the  Revised  Statutes,  and  recognizing  them  as  having  been  prop- 
erly presented,  although  rejected  by  the  district  officers  in  compliance 
with  their  instructions.  -* 

The  alleged  reason  for  this  request  is  based  upon  the  supplemental 
order  of  July  10,  modifying  the  previous  decision  of  May  17,  1876,  to 
the  effect  that  no  assignment  or  location  by  attorney  can  be  properly 
recognized  under  the  law,  the  modification  permitting  the  approval  of  all 
such  entries  as  had  been  allowed  previous  to  May  17,  1876,  under  the 
rules  in  force  at  the  date  of  presentation. 

It  is  urged  that  the  applications  in  question  having  been  presented 
prior  to  that  date,  and  rejected  solely  on  account  of  the  order  of  suspen- 
sion, and  not  for  want  of  compliance  with  the  regulations  in  force,  are  in 
equity  equally  entitled  to  consideration  with  those  actually  allowed  to 
pass  into  entry  and  duly  reported  to  this  office. 

This  is  plausible  upon  its  face,  and  by  a  mere  comparison  of  dates 
would  seem  to  be  conclusive,  sq  far  as  it  asserts  the  equity  of  the  claim- 
ants. But  an  examination  of  the  entire  subject  will,  perhaps,  present  the 
claii#  in  a  manner  showing  less  inconsistency  in  the  present  ruling  of  the 
department  than  is  set  up  in  the  allegations. 

The  order  was  issued  on  March  20,  as  before  recited.  Subsequent  to 
its  promulgation  no  additional  entries  were  allowed  up  to  May  6,  when 
applicants  appearing  in  person  at  the  district  office  were  authorized  by 
the  Acting  Commissioner  to  make  entry  of  their  claims.  No  other  modi- 
fication was  made  until  your  decison  of  May  17,  which  declared  all  other 
applications  illegal,  and  directed  a  revocation  of  the  circular  instructions 
of  August  5,  1874.  Consequently  no  entries  of  later  date  than  March 
ao,  1876,  were  affected  by  your  decision  or  by  its  subsequent  modifica- 
tion on  July  10;  and  there  is  no  case  approved  by  the  latter  of  later 
date  than  March  20,  ten  days  prior  to  the  application  of  these  parties, 
whose  attorney  insisted  in  presenting  their  claims,  well  knowing  of  the 
existence  of  the  order. 

Denying  the  power  to  issue  it,  he  appealed  to  the  department  upon  that 

31 
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question,  and  was  concluded  by  the  decision  of  June  i,  1876,  heretofore 
cited. 

It  is  fair  to  presume  that  hundreds  of  claims  were  in  the  hands  of  attor- 
neys and  assignees,  in  precisely  the  same  condition  as  those  in  question, 
in  which  the  order  was  duly  respected  and  no  attempt  was  made  to  com- 
pel the  department  to  violate  its  own  instructions,  the  holders  of  which  are 
just  as  much  entitled  to  locate  nunc  pro  tunc  as  the  parties  here  represented. 

If  there  be  any  force  in  your  decision  of  May  17,  that  applications  of 
this  clsiss  were  illegal,  and  that  entries  should  not  have  been  allowed,  I 
can  see  no  propriety  in  now  ruling  that  an  order  which  prevented  their 
allowance  should  after  the  lapse  of  many  months  be  nullified  and  the  en- 
tries admitted  for  the  purpose  of  being  cured  by  a  subsequent  order, 
intended  to  relieve  the  department  as  well  as  the  applicants  of  great  in- 
convenience and  expense  on  account  of  their  claims  having  been  actually 
allowed  to  attain  the  status  of  entries  and  to  secure  a  real  appropriation 
of  the  lands  applied  for,  so  far  as  they  could  themselves  proceed  under  the 
orders  of  the  department.  The  order  resulted  in  reducing  the  number 
of  these  claims,  and  therefore  conduced  to  secure  the  minimum  of  mis- 
chief under  the  recognized  system  of  illegal  appropriation,  if  it  was  in 
fact  illegal  as  held  by  the  department. 

In  this  view  of  the  matter  I  cannot  without  manifest  inconsistency 
recommend  a  recognition  of  these  claims.  In  another  view  touching  this 
particular  case  alone,  such  recommendation  is  in  my  judgment  impossible. 

These  lands  at  the  date  of  the  order  of  suspension  were  not  subject  to 
homestead  entry,  as  they -were  unsurveyed.  Three  days  after  the  order- 
took  effect  the  plat  was  approved,  and  on  March  25th  was  transmitted 
from  this  office.  It  could  not  have  reached  Springfield  for  several  days 
thereafter,  and  on  April  8th,  long  before  the  revocation  of  the  order,  the 
survey  was  suspended  as  recited  heretofore. 

The  lands  in  question  have  not,  therefore,  been  at  any  time,  and  are 
not  now,  subject  to  the  right  of  entry  under  this  law.  Yoti  having  de- 
cided on  June  ist,  1876,  that  the  order  of  suspension  was  proper ;  and 
the  order  of  suspension  of  the  survey  being  equally  within  the  power  of 
this  office,  and  Congress  having  subsequently  closed  and  abolished  the 
district  office,  there  remains  no  foundation  for  a  recommendation  in 
this  fcase  for  a  modification,  even  if  the  power  to  now  change  the  terrps 
of  a  positive  order  which  has  long  since  served  its  purpose  and  expired, 
be  conceded,  upon  which  point  I  should  most  certainly  entertain  very 
grave  doubts. 

I  am  urged,  however,  by  other  parties  representing  various  clasfes  of 
these  additional  homestead  claims,  to  submit  for  your  further  considera- 
tion some  recommendation  respecting  them,  which  shall  secure  with  the 
least  disadvantage  to  the  claimants  and  to  the  Government  a  fair,  equi- 
table, reasonable  and  legal  mode  of  acquiring  title  to  the  lands  intended 
by  the  statute  to  inure  to  their  benefit ;  and  I  am  informally  advised  that 
such  report,  in  connection  with  the  case  now  in  hand,  or  otherwise,  will 
not  be  deemed  by  you  intrusive. 

With  this  understanding,  and  with  a  sincere  desire  to  reach  a  proper 
solution  of  the  whole  complicated  question,  I  have  the  honor  to  submit 
the  following  further  suggestions : 

The  present  rulings  respecting  additional  homestead  entries  under  sec- 
tion 2306,  Revised  Statutes,  are  undoubtedly  the  occasion  of  great  hard- 
ship, amounting  in  many  cases  to  absolute  prohibition  of  the  enjoyment 
of  the  privilege  granted  by  the  act. 
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In  the  older  states,  where  the  lands  were  subject  to  private  entry  long 
prior  to  the  passage  of  the  .original  homestead  act,  and  had  even  been 
subject  for  years  to  the  operations  of  the  graduation  law,  fixing  the  price 
at  from  twelve  and  one-half  cents  to  one  dollar  per  acre,  it  is  simply  im- 
possible to  find  lands  from  which  to  satisfy  the  donation  to  the  soldier. 
He  must  of  necessity  find  it  in  the  remote  localities  of  the  newly  sur- 
veyed regions.  The  requirement  of  personal  attendance  at  the  district 
office  would  subject  him  to  costs  many  times  in  excess  of  the  value  of  the 
land  to  be  obtained.  He  is  thereby  precluded  from  the  enjoyment  of  his 
right.     And  in  fact  this  result  will  be  found  true  in  a  majority  of  cases. 

It  seems  to  me,  therefore,  that  this  requirement  should  be  waived,  unless 
the  statute  itself  positively  prohibits  the  application  by  mail  or  by  attor- 
ney, and  requires  the  personal  attendance  of  the  applicant. 

The  right  of  original  entry  is  granted  by  Section  2289,  enlarged  by 
Section  2304,  and  the  mode  of  entry  and  proof  is  prescribed  by  Sections 
2290  to  2294  inclusive,  modified  as  to  requirements  respecting  residence 
by  Sections  2305  and  2309.  These  statutes  require  formal  application 
and  affidavit  of  a  particular  import,  and  proof  of  certain  specific  contin- 
uing acts  of  settlement  and  improvement,  as  a  pre-requisite  to  the  obtain- 
ing of  a  patent. 

Section  2306  stands  alone,  and  confers  a  naked,  unrestricted  right  of 
entry  limited  only  to  the  person  who  has  already  done  the  preliminary 
acts  of  entry  required  by  the  previous  sections,  and  to  the  quantity  of 
land  to  be  obtained.  It  imposes  no  additional  conditions,  requires  no 
further  affidavits,  and  is  entirely  silent  respecting  the  manner  of  making 
the  formal  entry  or  of  the  application  therefor. 

All  the  rules  which  have  been  prescribed  by  the  Department  are  in 
effect  purely  arbitrary  and  constructive — simply  enabling  acts  to  bring 
the  party  to  the  enjoyment  of  his  right,  left  unclothed  by  the  law,  to  be 
carried  into  effect  by  the  Departmental  instructions,  in  the  manner  most 
in  harmony  with  current  practice  under  the  general  system. 

If  no  further  conditions  are  imposed  with  respect  to  this,  it  would  seem 
naturally  to  follow  that  it  became  a  vested  right  the  moment  the  act  was 
approved,  and  whatever  of  interest  it  contained  was  absolute,  and  subject 
to  be  enjoyed  in  any  manner  not  repugnant  to  law. 

If  the  party  living  for  instance  in  Ohio  and  Michigan,  where  the  home- 
stead privilege  was  nearly  exhausted  for  want  of  lands,  desired  to  enter  a 
tract  in  California,  he  should  not  be  prevented  by  stringent  regulations 
from  so  doing.  It  is  not  in  the  nature  of  things  that  his  new  entry  could 
be  attached  as  an  appendage  to  his  home  farm,  and  there  could  be  no 
purpose  in  the  statute  to  prevent  its  alienation  to  some  party  in  its  local- 
ity who  might  want  it  for  an  actual  residence  or  for  other  purposes,  the 
moment  it  was  acquired.  The  whole  doctrine  and  theory  of  American 
law  tend  to  discourage  and  remove  restrictions  upon  the  alienation  of 
property,  and  every  judicial  decision  with  which  I  am  acquainted  goes  to 
the  extremest  point  allowed  by  statutory  construction  in  the  same  direc- 
tion. To  this  miport  is  the  familiar  case  of  Myers  vs.  Croft  in  13th  Wal- 
lace, so  often  cited  in  your  department,  and  referred  to  in  my  prede- 
cessor's report  to  you  of  May  9th  last. 

In  brief  then,  I  am  of  opinion  that  disconnecting  the  provisions  of  sec- 
tion 2306  from  the  machinery  provided  by  the  sections  relating  to  the  orig- 
inal entry,  and  thereby  relieving  them  from  matters  entirely  incompatible, 
there  is  nothing  enacted  which  denies  either  the  power  to  locate  by  agent 
or  by  actual  assignment  of  the  right  itself  at  the  option  of  the  donee. 
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Nothing  is  needed  but  a  carefully  considered  manual  of  instructions  in 
aid  of  the  right,  to  give  it  full  effect,  with  ample  protection  to  the  gov- 
ernment and  the  individual.  The  method  is  sufficiently  indicated  in  my 
predecessor's  report  already  cited. 

The  cases  affected  are  limited  in  number  to  those  persons  named  in  the 
law  who,  having  performed  the  requisite  military  service  had,  prior  to  its 
enactment,  entered  less  than  i6o  acres.  There  must  necessarily  come  a 
time  when  all  such  claims  will  be  satisfied,  and  those  regulations  will  be 
most  beneficial  which  shall  secure  such  satisfaction  at  the  earliest  practi- 
cable period.  The  best  lands  are  being  rapidly  absorbed.  The  soldiers 
are  daily  falling  away  by  death.  The  benefits  of  the  law  will  not  be  fairly 
distributed  by  delaying  the  period  of  their  enjoyment.  The  equities  of 
heirs  are  likely  to  come  up  for  recognition  by  new  legislation,  if  they 
have  no  rights  under  this  law,  and  greater  difficulties  in  the  adjustment 
of  claims  will  constantly  arise.  Every  consideration,  therefore,  of  jus- 
tice as  well  as  expediency,  moves  for  an  early  absorption  of  these  rights 
by  an  easy  method  of  adjustment. 

The  peculiar  condition  of  these  claims  under  conflicting  decisions  pre- 
sents a  feature  calling  for  the  most  equitable  construction  of  the  act. 
From  August  5,  1874,  till  May  17,  1876,  the  applicant  was  excused  by 
direct  circular  instructions  from  personal  attendance  at  the  district  office, 
and  a  large  number  of  applications  were  thus  legitimately  thrown  into 
the*hands  of  attorneys  and  agents — many  of  them  were  in  effect  assigned 
by  means  of  a  power  to  sell  additional  to  a  power  to  locate,  and  thus 
become  marketable  property  under  cover  of  an  assumed  agency.  Large 
sums  of  money  have  been  paid  for  these  claims  under  this  system  or 
transfer,  ^nd  the  soldier  has  received  a  money  consideration  deemed  by 
him  of  greater  value  than  the  right  of  entry  he  possessed. 

Very  few  if  any  complaints  have  reached  this  office  alleging  imposition 
upon  the  assignors,  or  want  of  sufficient  consideration  for  the  sale  or 
power  granted.  On  the  contrary,  all  parties  have  joined  in  the  request 
that  the  transactions  might  receive  the  sanction  of  the  Department.  But 
under  the  decision  of  May  last  they  are  compelled  to  stand  in  the  position 
of  repudiators  of  the  contracts  recognized,  permissively  at  Least,  previous 
to  that  time,  and  conforming  in  all  essential  particulars  to  the  published 
regulations.  • 

These  are  serious  results,  and  affect  injuriously  not  merely  the  individ- 
uals concerned,  but  great  business  interests  which  are  made  to  suffer  by 
tying  up  capital  invested  in  these  claims,  and  locking  the  wheels  of  en- 
terprise in  whole  neighborhoods. 

By  the  order  of  July  loth,  1876,  this  office  was  authorized  to  carry  into 
patent  all  entries  not  found  tainted  with  actual  fraud,  found  correctly  re- 
ported on  its  books  prior  to  the  decision  in  May.  This  was  in  some  de- 
gree at  least  a  concession  of  the  right  of  assignment ;  for  if  these  entries 
were  actually  illegal  and  vested  solely  in  equity,  they  should  have  been 
reported  to  the  Board  for  equitable  confirihation  before  patent  could 
properly  issue.  But  this  essential  formality  was  not  required;  conse- 
quently it  may  reasonably  be  assumed  that  the  legal  status  of  the  entries 
was  deemed  sufficient  without  that  action  to  support  a  patent. 

If  this  be  conceded,  I  see  no  further  reason  for  rejecting  applications 
resting  upon  the  same  rules,  and  actually  transferred  under  the  same  in- 
structions prior  to  their  revocation,  whatever  may  be  said  respecting  the 
propriety  of  restoring  the  rule  so  as  to  allow  further  transfers  hereafter. 
The  equities  are  precisely  equal  in  substance,  and  differ  in  degree  only  in 
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this,  that  in  the  one  case  the  final  step  has  not  been  taken  which  binds 
the  Government  to  the  transaction.  Between  the  parties  the  action  has 
been  fully  consummated,  and  the  consideration  passed,  and  this  was  done 
while  the  circular  of  the  Government  was  still  operative  to  give  it  official 
sanction. 

There  remain  then  these  three  classes  of  claims  resting  in  the  statute 
under  consideration,  concerning  which  a  solution  of  some  sort  less  oner- 
ous than  the  present  regulation  seems  desirable. 

First,  Those  presented  prior  to  the  order  of  March  20th,  suspending 
all  entries  of  this  kind,  and  rejected  for  reasons  insufficient  in  law  to  bar 
their  reception,  but  which,  by  such  rejection,  were  postponed  beyond  the 
date  of  the  order  and  so  lost. 

Upon  this  class  I  have  no  hesitation  in  ruling  that  they,  having  been 
actually  presented  at  a  proper  time  and  wrongfully  rejected,  may  still  be 
admitted  under  the  order  of  July,  as  pending  applications,  and  if  no 
other  objection  appears,  may  pass  into  patent  in  due  course. 

Second,  Those  actually  in  the  hands  of  agents  or  attorneys  at  the  date 
of  the  promulgation  of  the  instructions  of  May  2  2d  last  in  execution  of 
your  decision  of  the  1 7th  of  the  same  month,  which  under  said  instruc- 
tions have  not  been  recognized,  and  which  still  remain  in  the  hands  of 
such  agents  or  attorneys. 

This  class  I  am  not  at  liberty  to  admit  under  your  orders,  yet  it  will  be 
apparent  from  the  foregoing  that  it  presents  for  your  consideration  pecu- 
liar equities,  and  that  until  some  relief  is  afforded,  either  by  Depart- 
mental action  or  by  new  legislation,  there  must  be  in  the  case  of  these 
claimants  a  continual  denial  of  justice.  I  shall  be  glad  if  your  opinion 
respecting  the  construction  of  the  statute  shall  so  far  coincide  with  mine 
as  to  admit  this  class  also  to  recognition  under  its  provisions. 

Third,  Those  rights  which  have  never  been  exercised  by  the  individ- 
uals or  transferred  to  an  agent  or  attorney  for  presentation. 

Upon  the  hardship  of  compelling  these  parties  to  attend  in  person  at 
the  district  offices  to  secure  entry  of  the  lands  to  which  they  are  entitled, 
I  have  already  commented  in  this  report,  and  have  only  to  add  that  some 
means  should  be  devised,  if  the  right  of  assignment  be  denied,  to  enable 
them  to  forward  their  respective  applications  to  other  districts  and  States, 
and  thus  obtain  the  benefits  of  the  law  without  vexatious  costs  in  the  at- 
tempt to  secure  them.  Otherwise,  and  while  the  present  rules  are  en- 
forced, the  statute  is  practically  a  dead  letter  to  those  most  in  need,  and 
only  beneficial  to  a  favored  few,  who  by  their  proximity  to  desirable 
tracts,  or  through  other  favorable  circumstances,  are  enabled  to  reap  its 
advantages. 

With  these  general  views,  perhaps  too  circumstantially  indulged,  I 
submit  the  whole  matter  for  the  consideration  of  the  Department. 


CIRCULAR  INSTRUCTIONS  OF  SEPTEMBER  i,  1879. 

Soldiers'  Additional  Homestead  Claims. 

In  the  preparation  of  claims  for  right  of  additional  homestead  entry 
under  Section  2306,  U.  S.  Revised  Statutes,  the  following  requirements 
will  be  observed : 

In  addition  to  the  usual  homestead  affidavit,  the  claimant  shall  furnish 
a  special  affidavit  as  to  military  or  naval  service,  identity,  post-office 
address,  etc.,  the  same  to  be  corroborated   by  two  persons  who   are 
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acquainted  with  the  claimant  and  have  reason  to  know  that  his  statements 
therein  are  true,  as  per  fonn  herewith.  Both  of  the  affidavits  mentioned 
must  be  acknowledged  before  one  of  the  following  officers,  viz. :  A  dis- 
trict land  officer,  or  a  judge  or  clerk  of  the  court  of  the  county  in  which 
the  claimant  resides. 

The  signature  of  the  claimant  must  be  witnessed  by  two  persons. 

The  proper  blanks  will  be  furnished  by  this  office  on  application. 
Additional  homestead  affidavits  not  in  accordance  with  these  instructions 
will  not  be  accepted. 

J.  M.  ARMSTRONG,  Acting  Commissioner. 


Additional  Homesteads. — Special  Affidavit  as  to  Military  Service, 

Identity,  etc 

Land  Office  at , 

. .  i8— . 


I, ,  of ,  do  solemnly  swear  that  I  am  the  identical  person  who  was 

mustered  into  the  military  service  of  the  United  States  under  the  name  of , 

in  Co.. , Reg*t  of Volunteers,  on  the day  of ,  186-,  and  was 

honorably  discharged  from  such  service  on  the day  of ,  186-. 

I  furthermore  solemnly  swear  that  I  am  the  identical  person  who  made  original  home< 
stead  entry  No. ,  at ;  that  I  now  make  application  for  an  additional  home- 
stead entry,  having  fully  met  all  the  requirements  of  the  homestead  law  as  to  said  original 
entry ;  that  I  have  not  sold  my  additional  homestead  claim,  and  that  I  have  not  made 
any  prior  application  for  an  additional  homestead  certificate. 

My  post-office  address  is . 

[Two  witnesses  to  signature.]  


Claimant, 


Sworn  to  and  subscribed  this day  of ,  18 — ,  before 


The  undersigned  do  solemnly  swear  that  we  have  been  well  acquainted  with  said 


-,  who  made  the  above  affidavit,  for  about  years,  and  that  we  have  reason  to 


know  that  his  statements  in  said  affidavit  are  true. 


Two  corroborating  witnesses. 
Sworn  to  and  subscribed  this day  of ,  18 — . 


SOLDIERS'  ADDITIONAL  HOMESTEAD  ENTRIES. 

Not  assignable. — The  right  to  make  a  soldier's  additional  homestead  entry  is  not  assign- 
able, and  in  every  case  the  applicant  should  be  required  to  make  oath  that  he  has  not 
made  or  agreed  to  make  any  sale,  transfer,  pledge  or  other  disposition  of  his  right  to 
make  the  entry,  or  the  land  which  he  applies  to  enter. 

Investigation. — An  investigation  of  all  pending  entries  is  ordered  and  the  evidence  indi- 
cated above  must  be  supplied.  Only  entries  made  in  person  before  the  local  officers 
will  be  received  in  future. 

Secretary  Chandler  to  Commissioner  of  the  General  Land  Office^  May  17,  1876. 

I  have  considered  your  report  of  the  9th  inst.,  upon  the  subject  of 
frauds  in  soldiers*  additional  homestead  entries — by  which  it  appears  that 
large  numbers  of  entries  have  been  made  upon  forged  ajjplications,  and 
genuine  applications  by  parties  not  entitled,  and  that  the  right  to  make 
such  entries  is  the  subject  of  sale  and  transfer,  effected  by  means  of  two 
powers  of  attorney — one  to  make  the  entry,  and  the  other  to  sell  the  land 
when  entered. 

Your  instructions  of  August  5,  1874,  approved  by  the  Department,  pro- 
vided that  the  requisite  affidavit  in  this  class  of  cases  might  be  made  be- 
fore the  clerk  of  any  court  of  record  for  the  county  in  which  the  applicant 
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resided,  and  transmitted  with  the  application  and  fees  hy  mail  or  through 
an  attorney  to  the  land  office  of  the  district  in  which  the  land  applied  for 
should  be  situated. 

The  purpose  of  this  regulation  was  to  relieve  the  applicant  of  the 
alleged  hardship  imposed  by  the  requirement  of  personal  attendance  at 
the  land  office  of  the  district  in  which  the  entry  is  to  be  made. 

While  it  is  doubtless  true  that  the  requirement  of  personal  attendance 
in  many  cases  must  cause  inconvenience  and  expense  to  the  applicant,  ex- 
perience has  demonstrated  that  to  dispense  with  it  will  open  the  door  to 
frauds  of  serious  magnitude,  and  that  under  existing  laws,  the  require- 
ment is  essential  to  the  protection  of  the  interests  of  the  Government. 

I  have  therefore  to  direct  that  the  instructions  embodied  in  your  circu- 
lar of  August  5,  1874,  be  revoked,  and  that  in  future  all  persons  entitled 
to  enter  additional  homesteads,  be  required  to  make  their  applications  in 
person,  with  due  proof  of  identity,  at  the  land  office  of  the  district  in 
which  the  desired  land  is  situated,  and  that  the  affidavit  required  by  the 
regulations  of  this  department  upon  such  application  be  made  before  the 
Register  or  Receiver  of  such  office,  and  further,  that  no  entry  of  such 
homestead  be  permitted  by  attorney. 

The  foregoing  requirements  are  believed  by  me,  after  a  careful  examin- 
ation of  the  subject,  to  be  necessary  for  the  protection  of  the  Government 
against  fraudulent  entries,  and  I  am  also  satisfied  that  they  are  fully  sus- 
tained by  the  statute  regulating  homesteads. 

The  supposed  authority  for  permitting  the  affidavit  of  the  applicant  to 
be  made  before  a  county  <:lerk,  is  found  in  section  2294  Revised  Statutes, 
which  provides  that  in  any  case  where  the  family  of  the  applicant,  or 
some  member  thereof,  is  residing  on  the  land  which  he  desires  to  enter, 
and  a  dona ^de  improvement  and  settlement  has  been  made  thereon,  and 
the  applicant  is  prevented  by  reason  of  distance,  bodily  infirmity,  or  other 
good  cause  from  personal  attendance  at  the  said  office,  he  may  make  the 
affidavit  before  the  clerk  of  the  county  in  which  he  resides. 

This  section  clearly  refers  to  an  original  homestead  application,  and 
the  right  to  make  such  affidavit  only  exists  where  there  is  actual  residence, 
improvement,  and  settlement  upon  the  land  at  the  time.  It  has  no  ap- 
plication to  an  additional  homestead,  on  which  no  residence  is  required. 

The  only  authority  for  making  a  homestead  entry  by  agent  or  attorney 
is  to  be  found  in  section  2309  Revised  Statutes,  which  applies  only  to  orig- 
inal entries,  which  are  to  be  followed  by  actual  settlement  and  cultivation. 

You  will  therefore,  without  delay,  embody  the  foregoing  directions  in 
the  form  of  instructions  to  the  Registers  and  Receivers  of  the  Land 
Offices  of  the  United  States,  and  transmit  them  to  this  department  for 
approval. 

You  will  also  cause  all  pending  applications  to  be  carefully  examined, 
and  in  all  cases  where  the  affidavit  of  the  applicant  is  made  before  an 
official  other  than  the  Register  or  Receiver  of  the  land  office  in  which 
the  entry  is  made,  or  the  entry  does  not  appear  to  be  made  by  the  appli- 
cant in  person^-  you  will  return  the  papers  to  the  proper  local  land  office 
in  order  that  the  proper  affidavit  may  be  supplied  and  application  made. 
The  right  to  make  the  entry  is  not  assignable,  and  in  all  cases  the  appli- 
cant should  be  required  to  make  oath  that  he  has  not  made  or  agreed  to 
make  any  sale,  transfer,  pledge,  or  other  disposition  of  his  right  to  make 
the  entry,  or  the  land  which  he  applies  to  enter. 

'  Sixty  days  after  notice  is  deemed  a  reasonable  time  to  allow  parties  to 
supply  the  proof  above  required  and  make  the  personal  application. 
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CIRCULAR  INSTRUCTIONS  OF  MAY  22,  1876. 

Frauds  in  Soldiers'  Additionaj.  Homesteads. 

This  office  has  had  under  consideration  the  subject  of  frauds  in  soldiers' 
additional  homestead  entries  under  Section  2306  of  the  Revised  Statutes 
of  the  United  States.  It  appears  that  large  numbers  of  entries  have  been 
made  upon  forged  applications,  and  upon  genuine  applications  by  parties 
not  entitled,  and  that  the  right  to  make  such  entries  is  the  subject  of  sale 
and  transfer,  effected  by  means  of  two  powers  of  attorney,  one  to  make 
the  entry  and  the  other  to  sell  the  land  when  entered. 

The  circular  of  instructions  from  this  office,  of  August  5,  1874,  pro- 
vided that  the  requisite  affidavit  in  this  class  of  cases  might  be  made  be- 
fore the  clerk  of  any  court  of  record  for  the  county  in  which  the  appli- 
cant resided,  and  transmitted  with  the  application  and  fees  by  mail,  or 
through  an  attorney,  to  the  land  office  of  the  district  in  which  the  land 
applied  for  should  be  situated.  The  purpose  of  this  regulation  was  to 
relieve  the  applicant  of  the  requirement  ^f  personal  attendance  at  the 
land -office  of  the  district  in  which  the  entry  is  to  be  made. 

While  it  is  doubtless  true  that  the  requirement  of  personal  attendance, 
in  many  cases,  must  cause  inconvenience  and  expense  to  the  applicant, 
experience  has  now  demonstrated  that  to  dispense  with  it  will  open  the 
door  to  frauds  of  serious  magnitude,  and  that  under  existing  laws  the 
requirement  is  essential  to  the  protection  of  the  interests  of  the  Govern- 
ment. 

The  instructions  embodied  in  the  circular  before  mentioned  are,  there- 
fore, hereby  revoked.  In  future,  all  persons  entitled  to  enter  additional 
homesteads  are  required  to  make  their  applications  in  person — not  by  at- 
torney— ^with  due  proof  of  identity,  at  the  land-office  of  the  district  in 
which  the  desired  land  is  situated,  and  the  affidavit  required  must  be 
made  before  the  Register  or  Receiver  of  such  office. 

The  necessary  forms  for  the  affidavit  and  application  are  given  in  cir- 
cular of  June  17,  1875,  forms  No.  16  and  17  j  but  at  the  close  of  the 
affidavit,  form  No.  17,  after  the  word  ''whomsoever,*'  are  to  be  added, 
in  future,  the  following  words,  viz.:  "And,  further,  that  I  have  not 
made,  nor  agreed  to  make,  arry  sale,  transfer,  pledge  or  other  disposition 
of  my  right  to  make  the  entry  for  which  I  now  apply,  or  of  the  land 
which  I  apply  to  enter.'* 

To  show  his  identity,  the  party  will  be  required  to  produce  the  dupli- 
cate receipt  issued  for  his  original  homestead  entry,  or  the  patent  there- 
for, if  the  patent  is  issued  and  the  duplicate  no  longer  in  his  possession, 
in  addition  to  making  the  affidavit  required  as  aforesaid.  In  any  case 
where  the  jfarty  entitled  has  filed  hi^  duplicate  receipt  in  this  office  to 
obtain  the  patent,  and  before  issuing  thereof  desires  to  make  an  addi- 
tional entry,  he  should  apply  to  this  office,  when  a  letter  would  be  ad- 
dressed to  him,  acknowledging  his  right  to  make  the  entry,  on  the  pre- 
sentation of  which  you  would  allow  it  to  be  made  accordingly. 

In  regard  to  pending  applications  allowed  by  the  district  land  officers, 
and  returned  by  them  to  this  office,  a  careful  examination  thereof  will  be 
had.  Lists  will  be  made  up,  and  sent  to  the  proper  district  land  officers, 
to  embrace  all  cases  where  the  affidavit  of  the  applicant  is  made  before 
an  official  other  than  the  Register  or  Receiver  of  the  land  office  in  which 
the  entry  was  allowed,  or  where  the  entry  does  not  appear  to  be  made  by 
the  applicant  in  person,  with  instructions  in  each  case  to  call  on  the 
party  to  come  forward  and  inake  the  prescribed  application  and  affidavit. 
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according  to  the  foregoing  requirements,  allowing  the  party  sixty  days 
after  notice  as  a  reasonable  time  within  which  to  do  so.  In  all  cases 
where  the  parties  make  default,  the  entries  will  be  canceled  by  this  office. 

U.  J.  BAXTER,  Acting  Commissioner. 
Approved :  Z.  Chandler,  Secretary. 


RULE  FOR  LOCATION  OF  ADDITIONAL  HOMESTEAD 

CERTIFICATES. 

Acting  Commissioner  Akustkosg  to  Reg.  and  Rec.^  Boise  City,  Idaho,  Aug.  l8»  1879* 
A  party  applying  for  an  additional  homestead  entry  under  section  2306 
of  the  Revised  Statutes  of  a  certificate  calling  for  an  area  not  equal  to 
•that  contained  in  any  of  the  regular  subdivisions  of  public  land,  will  not, 
in  all  cases,  be  restricted  to  a  tract  equal  in  area,  because  in  fractional 
and  irregular  subdivisions,  or  inferior  in  area;  but  may  be  permitted  to 
enter  a  regular  subdivision  or  subdivisions,  although  containing  a  small 
excess/in  area  over  what  is  authorized  in  the  certificate,  on  his  paying  for 
such  small  excess  in  money  at  the  price  established  by  law  in  case  of  cash 
sales.  It  is  an  established  rule,  however,  that  the  entry  allowed  should 
not  call  for  a  quantity  above  the  amount  specified  in  the  certificate,  which 
shall  be  greater  than  the  difference  between  the  amount  so  specified  and 
the  next  smaller  regular  subdivision.  Thus,  a  party  having  a  certificate 
for  53  acres,  as  in  the  case  stated  by  the  Register,  cannot  enter  there- 
imder  an  80-acre  subdivision,  because  by  so  doing  he  would  gain  27  acres 
in  excess  of  the  amount  authorized  in  the  certificate,  which  is  greater  than 
the  amount,  13  acres,  which  he  would  lose  by  entering  the  next  smaller 
regular  subdivision,  which  contains  40  acres.  This  rule  applies  without 
regard  to  the  party's  willingness  to  pay  for  the  excessive  area  in  money. 


DOUBLE  MINIMUM  LANDS. 

Acting  Com'r  ARMSTRONG  to  Reg.  and  Rec,  Redwood  Falls,  Minn.,  July  30,  1879. 

Where  persons  who  did  not  serve  in  the  army  or  navy  of  the  United 
States  during  the  war  of  the  rebellion,  have  been  permitted,  through  in- 
advertence, to  make  homestead  entries  for  160  acres  of  double  minimum 
land  prior  to  the  passage  of  the  act  of  March  3,  1879,  granting  additional 
homestead  rights  to  settlers  on  public  lands  within  railroad  limits,  the  en- 
tries will  be  permitted  to  stand,  and  considered  as  valid  as  though  they 
had  been  initiated  subsequent  to  the  date  of  said  act ;  but  the  parties  will 
be  required  to  pay,  at  the  time  of  making  final  proof,  such  amount  as  may 
be  necessary,  in  addition  to  the  commissions  already  paid,  to  aggregate 
the  amount  prescribed  by  law  as  commissions  upon  an  entry  of  160  acres 
of  the  class  of  lands  mentioned  above. 


WILLIAM  C.  GLEASON. 

Excess  in  Area. — A*  soldier's  additional  homestead  certificate  cannot  be  located  on  a 
tract  where  the  excess  in  area  is  more  than  the  number  of  acres  called  for  in  the  cer- 
tificate. 

Acting  Secretary  Bell  to  Commissioner  WILLIAMSON,  Sept.  18,  1 8 79. 

I  have  received  your  letter  of  the  2  2d  ult.,  transmitting  the  appeal  of 
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William  C.  Gleason,  by  his  attorney,  J.  Vance  Lewis,  from  your  action 
in  endorsing  upon  a  certificate  dated  January  21,  1879,  entitling  said 
Gleason  to  locate  iS^^  acres  of  land  as  an  addition  to  his  original  home- 
stead, the  following  words:  **This  certificate  cannot  be.used  in  the -entry 
of  any  subdivision  of  land  except  where  the  excess  shall  be  less  than  the 
area  herei-n  certified.*' 

Mr.  Gleason  claims  that  by  thus  restricting  him,  the  value  of  his  right 
.is  very  much  lessened. 

By  Section  22,89  ^^  ^^^  Revised  Statutes,  Mr.  Gleason  was  entitled  to 
take  160  acres  of  land  as  a  homestead.  By  Section  2306,  if  in  his  original 
homestead  h6  failed  to  get  160  acres,  he  is  authorized  to  take  an  addi- 
tional quantity  which,  together  with  the  quantity  originally  taken,  will 
make  up  the  160  acr.es. 

Your  certificate  of  January  21,  1879,  specifies  the  deficiency  in  hi^ 
former  entry,  and  authorizes  him  to  locate  an  equal  amount  elsewhere. 
This  is  all  the  law,  with  the  most  liberal  construction,  ever  contemplated, 
and  all  that  he  is  now  entitled  to  receive  from  the  government.  A  strict 
construction  of  the  law  would  require  Mr.  Gleason  to  locate  this  ^rip,  if 
it  is  ever  located,  upon  a  tract  not  exceeding  by  actual  survey  the  quan- 
tity specified  in  the  certificate.  By  a  regulation  of  your  office,  where  the 
quantity  of  land  in  the  certificate,  is  more  than  20  acres  and  less  than  40, 
the  smallest  legal  subdivision,  you  permit  parties  to  locate  the  certificate 
and  pay  in  money  the  price  of  the  land  for  the  excess,  but  you  never 
allow  them  to  take  by  purchase  with  money  more  than  the  quiintity  spec- 
ified in  the  certificate. 

This,  I  think,  is  the  utmost  liberality  which  should  be  allowed  in  such 
cases ;  there  is  no  statute  authorizing  nor  forbidding  such  practice,  and  it 
has  been  adopted,  as  I  understand,  from  necessity  in  adjusting  claims 
arising  from  fractional  surveys. 

Mr.  Gleason *s  right  to  locate  this  piece  of  scrip  is  not  denied,  either 
in  fact  or  in  law. 

The  records  of  your  office  will  show  that  in  the  prosecution  of  the 
public  surveys  numerous  tracts  are  reported  upon  which  a  certificate  of 
this  size  may  be  located. 

To  permit  him  to  locate  this  certificate  upon  40  acres  of  land  and  pay 
for  the  excess,  would  not  only  not  be  authorized  by  law,  but  would  be  in 
violation  of  the  practice  of  your  office  which  has  prevailed  for  many 
years.  If  permitted  in  this  case,  a  party  holding  a  certificate  for  one 
acre  of  land  would  be  entitled  to  .the  same  privilege. 

I  find  no  error  in  your  action. 


CALVIN  A.  ALLISON. 

Agent. — ^Where  a  soldier's  additional  homestead  claim  was  filed,  with  all  the  papers  then 
required,  by  an  agent,  who  also  filed  a  power  from  the  homesteader,  authorizing  the 
agent  to  prosecute  the  claim  and  receive  the  certified  papers,  they  should  be  delivered 
to  the  agent,  if  he  has  done  all  within  his  power  to  discharge  his  duties,  although 
later  papers  were  filed  by  another  agent  with  a  power  of  attorney  revoking  the  elder 
power.  Secretary's  decision  of  December  10,  1879,  and  September  27,  1880,  in  Mille 
Lac  case,  of  September  25,  1880,  in  Patterson  case,  and  of  November  24,  1880,  in 
Roemer  case,  affirmed.  (Rule  applied  to  this  case,  where  the  certified  papers  con- 
tained affidavits  filed  by  the  junior  agent  under  regulations  issued  after  the  elder  papers 
were  filed.) 

Secretary  KiRKWOOD  to  Commissioner  McFarland, /«/v  22,  1881. 

I  have  considered  the  appeal  of  T.  F.  Barnes  from  your  decision  of 
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March  12,  1881,  refusing  to  deliver  to  him  or  to  his  attorneys  (Messrs. 
Curtis,  Earle,  and  Burdett)  the  official  certification  of  the  additional 
homestead  papers,  in  the  case  of  Calvin  A.  Allison. 

It  appears  that  on  February  12,  X879,  Mr.  Barnes  filed  papers  in  your 
office  in  behalf  of  said  Allison,  for  an  additional  homestead  entry,  to- 
gether with  a  power  of  attorney  from  Allison,  authorizing  him  (Barnes) 
to  act  for  him  on  said  matter,  and  to  obtain  a  certificate.  These  papers 
appear  to  have  been  in  accordance  with  the  requirements  of  your  office 
then  in  force. 

Subsequently,  on  September  i,  1879,  7^"^  office  issued  instructions, 
requiring  from  such  claimants  a  further  special  affidavit  as  to  their  mili- 
tary or  naval  services,  identity,  etc. ,  in  addition  to  the  usual  homestead 
affidavit  of  the  party — to  be  corroborated  by  the  affidavits  of  two  persons. 
A  copy  of  these  instructions  was  sent  to  Barnes,  who  failed  to  file  such 
affidavit,  after  having  made  reasonable  effort  to  procure  the  same  from 
Allison,  as  alleged. 

On  April  28,  1880,  your  office  advised  Barnes  that  new  papers  had 
been  filed  by  Allison's  attorneys — Messrs.  Heylmun  and  Kane — on  behalf 
of  said  claim,  with  a  power  of  attorney  to  them,  revoking  all  former 
powers.  You  also  allowed  him  thirty  days  from  that  date,  within  which  to 
file  such  special  affidavit,  and  to  show  cause  why  such  certificate,  if  al- 
lowed, should  not  be  delivered  to  Messrs.  Heylmun  and  Kane.  Messrs. 
Curtis,  Earle,  and  Burdett  subsequently  appeared  in  behalf  of  Barnes,  and 
were  allowed  twenty  additional  days,  within  which  to  file  said  special 
affidavit.  They  allege  their  inability  to  do  so,  by  reason  of  Allison's 
employment  of  Messrs.  Heylmun  and  Kane,  who  had  filed  such  affidavit, 
and  his  refusal  to  make  another. 

Your  decision  that  said  certificate  should  be  delivered  to  Messrs. 
Heylmun  and  Kane,  I  think  erroneous.  So  far  as  appears,  Barnes 
properly  discharged  his  duties  as  attorney  for  Allison  ;  and  the  only  ques- 
tion submitted  is,  to  which  of  these  attorneys  shall  said  certificate  be  de- 
livered—^and  this  has  been  settled  by  the  rulings  of  this  Department  in 
like  caSes. 

In  the  case  of  Patterson  (Copp,  November,  1880),  Secretary  Schurz 
held  that,  for  the  safety  of  claimants  and  the  Department,  as  a  matter  of 
regulation  in  practice,  the  only  proper  course  with  respect  to  attorneys 
is,  to  continue  to  deal  with  the  agent  presenting  the  claim  for  your  cer- 
fication,  and  to  refuse,  except  for  good  cause  shown,  to  recognize  a  sub- 
sequent'power  of  attorney  for  the  purpose  of  delivery  of  the  certificate. 
He  also  said  in  his  decision  of  September  27,  1880,  an  application  for  re- 
consideration of  his  decision  of  December  10,  1879,  upon  the  rights  of 
certain  parties  to  additional  homestead,  that  **the  only  question  involved 
is,  whether  the  original  attorney  or  attorneys  who  file3  the  claim  shall, 
by  reason  of  such  action,  be  recognized  as  entitled  to  receive  from  the 
Commissioner  of  the  General  Land- Office  the  usual  certificate  as  to  the 
soldier's  right,  or  whether  the  same  shall  be  delivered  to  the.  holder  of  a 
subsequent  power  of  attorney  revoking  the  former  power,  under  which 
the  certificate  has  been  requested.  *  *  *  will  the  Department  permit 
an  attorney  in  fact,  who  has  done  all  that  is  required  to  be  done,  so  far 
as  any  present  action  of  the  General  Land-Office  is  concerned,  to  be  dis- 
missed from  a  case  upon  the  mere  whim  or  motion  of  his  principal,  with- 
out showing  any  cause  whatever  for  such  removal?" — ^and  while  admit- 
ting the  general  authority  of  a  principal  to  revoke  a  naked  power,  reiter- 
ated and  affirmed  his  ruling  in  the  case  of  Patterson. 
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T.he  same  ruling  was  also  held  November  24,  1880,  in  his  decision  of 
the  case  of  Roemer. 

Concurring  in  these  decisions,  yours  of  March  12,  1881,  is  reversed. 


ALEXANDER  MEAD. 

Hearing, — Where  a  party  applies  to  enter  with  a  soldier's  additional  homestead  certifi- 
cate, land  upon  which  a  settler  has  improvements,  a  hearing  may  be  had  to  determine 
the  facts  in  the  case. 

Commissioner  Williamson  to  Reg,  and  Rec.^  Denver ^  Col,^  June  4,  1880. 

I  am  in  receipt  of  a  letter  from  T.  M.  Robinson,  Esq.,  Fort  Collins, 
Colo.,  dated  the  8th  ult.,  enclosing  a  paper  consisting  of  a  letter  ad- 
dressed to  the  Register  of  your  office  by  Robinson  and  the  Register's 
reply,  in  respect  to  the  status  of  the  N.  J^  of  N.  E,  ^  of  Sec.  8,  6  N.,  6 
S.  W. 

The  homestead  entry  of  Alexander  Mead,  No.  3839,  January  30,  1879, 
for  said  tract,  was  cancelled  because  of  relinquishment  by  letter  to  you  of 
January  28,  1880,  and  the  fact  of  cancellation  was  noted  on  your  records 
February  12,  1880.  On  March  23,  1880,  the  tract  was  entered  in  the 
name  of  Eli  Warren.  The  entry  of  Warren  is  an  additional  homestead 
entry  made  as  a  soldier  under  section  2306  of  the  Revised  Statutes,  num- 
ber 4155  in  the  original  series  of  numbers,  1301  in  the  final  series.  One 
Asaph  E.  Mead  filed  the  papers  of  Warren  under  power  of  attorney. 
Robinson  states  that  at  the  date  of  Warren^s  entry  a  settlement  had.  been 
made  on  the  land  by  one  C.  S,  McNally.  Whether  McNally  settled  as  a 
pre-emptor  or  is  desirous  of  making  homestead  entry  is  not  stated.  Rob- 
inson makes  reference  to  our  circular  of  July  i,  1879,  and  requests  to  be 
informed  how  to  proceed  thereunder  to  obtain  a  cancellation  of  the  entry 
of  Warren. 

By  said  circular  the  attention  of  Registers  and  Receivers  was  directed 
to  the  decision  of  the  United  States  Supreme  Court  rendered  at  the  Octo- 
ber term,  1878,  in  the  case  of  Hosmer  vs,  Wallace,  in  which  the  court  in 
substance  reiterated  the  doctrine  previously  announced  in  the  case  of 
Atherton  vs.  Fowler  et  al,  (6  Otto  513),  holding  that  no  right  of  pre- 
emption can  be  established  by  a  settlement  and  improvement  on  a  tract 
of  public  land  where  the  claimant  forcibly  intruded  upon  the  possession 
of  one  who  had  already  settled  upon,  improved  and  enclosed  the  tract ; 
that  the  right  to  make  a  settlement  is  to  be  exercised  on  unoccupied  land, 
the  right  to  make  improvements  is  to  be  exercised  on  unimproved  land, 
and  the  right  to  erect  a  dwelling  house  is  to  be  exercised  on  vacant  land. 
In  view  of  the  principles  laid  down  by  the  court,  you  were  authorized  by 
the  circular  mentioned  to  order  hearings  not  only  in  cases  of  complaint 
by  settlers  that  their  lands  had  been  entered  under  the  pre-emption  law 
by  parties  who  had  initiated  their  claims  by  trespass  and  forcible  seizure, 
but  also  in  similar  cases  where  the  land  had  been  entered  under  the  home- 
stead or  timber-culture  laws. 

It  may  be  urged  that  the  decisions  of  the  Supreme  Court  have  reference 
only  to  cases  of  trespass  or  forcible  seizure  by  parties  desirous  of  obtain- 
ing title  under  laws  requiring  of  them  settlement  and  improvement,  and 
that  the  principles  announced  are,  therefore,  not  applicable  in  cases  of  ad- 
ditional homestead  entry  such  as  the  above,  for  a  tract  in  the  occupancy 
of  a  settler,  because  settlement  is  not  required  of  the  party,  provided  he 
has  complied  with  the  law  in  respect  to  the  original  entry.     This  point 
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is  presented  in  connection  with  the  application  of  the  settler  for  a  hear- 
ing, and  must  be  considered. 

This  office,  in  view  of  the  decisions  above  mentioned,  has  virtually  re- 
turned tp  the  rule  formerly  prevailing,  that  a  homesteader  was  not  entitled 
to  enter  land  covered  by  the  improvement  of  another  without  consent 
of  the  owner.  Under  this  rule,  in  cases  of  simultaneous  application  to 
make  homestead  entry  of  a  tract,  the  right  of  entry  was  awarded  to  the 
party  possessing  the  improvements. 

The  right  of  additional  homestead  entry  under  the  act  of  June  8, 
1872,  and  the  amendatory  act  of  March  3,  1873  (Sec.  2306,  R.  S.),  may 
be  exercised  only  to  obtain  title  to  the  class  of  lands  subject  to  entry 
under  the  original  homestead  act  of  May  20,  1862,  that  is,  surveyed  land 
for  which  the  party  has  filed  a  pre-emption  declaratory  statement,  or 
which  is  subject  to  pre-emption  (i  Sec.  Act  of  May  20,  1862,  now  Section 
2289  Revised  Statutes),  There  is  no  provision  of  law  under  which  a 
different  class  of  lands  may  be  entered  by  claimants  under  the  statutes  for 
the  benefit  of  soldiers  and  sailors.  Settlement  and  residence  are  essential 
requirements  of  the  homestead  law,  as  also  of  the  pre-emption  law,  and 
if  by  reason  of  prior  occupancy  and  improvement  a  tract  is  not  subject 
to  pre-emption  as  held  by  the  Supreme  Court,  it  follows  that  the  tract  is 
not  subject  to  entry  under  the  first  section  of  the  homestead  act  above 
quoted,  nor  the  amendatory  statute  allowing  additional  entry. 

I  have  therefore  concluded  to  authorize  you  to  order  a  hearing  under 
said  circular  to  determine  the  facts  with  notice  to  McNally  and  Asaph  E. 
Mead,  provided  McNally  shall  formally  make  application  to  you  to  con- 
test the  entry  of  Warren,  by  affidavit  corroborated  by  witnesses,  showing 
occupancy  and  improvement  of  the  land  by  him,  McNally,  prior  to  date  of 
Warren's  entry,  and  that  the  improvements  are  owned  by  the  contestant. 
Should  a  hearing  be  held,  the  testimony  should  show  the  exact  condition 
of  each  subdivision  of  the  land  in  respect  to  cultivation,  and  the  improve- 
ments, such  as  houses,  fences,  and  ditches. 


III.    INDIAN  HOMESTEADS. 


CIRCULAR  INSTRUCTIONS  OF  MARCH  25,  1875,  UNDER  ACT 

OF  MARCH  3,  1875. 

Under  the  act  of  Congress  approved  March  3,  1875,  "niaking  appro- 
priations to  supply  deficiencies  in  the  appropriations  tor  fiscal  years  end- 
ing June  30,  1875,  ^^^  prior  years,  and  for  other  purposes,*'  it  is  pro- 
vided in  the  15th  section,  "That  any  Indian  born  in  the  United  States, 
who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of  twenty-one 
years,  and  who  has  abandoned,  or  may  hereafter  abandon,  his  tribal  rela- 
tions, shall,  on  making  satisfactory  proof  of  such  abandonment  under 
rules  to  be  prescribed  by  the  Secretary  of  the  Interior,  be  entitled  to  the 
benefits  of  the  act  entitled  *An  act  to  secure  homesteads  to  actual  settlers 
on  the  public  domain,'  approved  May  20,  1862,  and  the  acts  amendatory 
thereof,  except  that  the  provisions  of  the  eighth  section  of  the  said  act 
shall  not  be  held  to  apply  to  entries  made  under  this  act :  Provided^  how- 
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ever.  That  the  title  to  lands  acquired  by  any  Indian  by  virtue  thereof  shall 
not  be  subject  to  alienation  or  incumbrance,  either  by  voluntary  convey- 
ance or  the  judgment,  de<^ee,  or  order  of  any  court,  and  shall  be  and 
remain  inalienable  for  a  period  of  five  years  from  the  date  qf  patent 
issued  therefor :  Provided,  That  any  such  Indian  shall  be  entitled  to  his 
distributive  share  of  all  annuities,  tribal  funds,  lands,  and  other  property, 
the  same  as  though  he  had  maintained  his  tribal  relations ;  and  any  trans- 
fer, alienation,  or  incumbrance  of  any  interest  he  may  hold  or  claim  by 
reason  of  his  formal  tribal  relations  shall  be  void.'* 

In  allowing  proof  of  abandonment  and  entry  to  be  made  by  Indians 
under  the  act  first  above  mentioned,  you  will  be  governed  by  the  follow- 
ing, viz :  The  Indian  must  make  affidavit  setting  forth  the  fact  of  his 
Indian  character;  that  he  was  bom  in  the  United  States;  that  he  is  the 
head  of  a  family,  or  has  arrived  at  the  age  of  twenty-one  years ;  that  he 
has  abandoned  his  tribal  relations  and  adopted  the  habits  and  pursuits  of 
civilized  life ;  and  this  must  be  corroborated  by  the  affidavits  of  two  or 
more  disinterested  witnesses.  This  done,  you  will  permit  him  to  enter 
the  tract  desired  according  to  existing  relations,  so  far  as  applicable,  under 
the  homestead  law,  note  the  entry  on  your  records,  and  make  return  thereof 
to  this  office,  with  which  you  will  send  the  affidavits  submitted.  You  will 
observe  in  the  law,  as  above  quoted,  that  the  provisions  of  the  8th  section 
of  the  act  of  May  20,  1862,  which  admits  of  the  commutation  of  home- 
stead entries  to  cash,  shall  not  be  held  to  apply  to  entries  under  this  act, 
and  hence  that  such  commutation  is  not  admissible  thereunder. 

The  i8th  section  of  the  act  of  March  3,  1875,  above  referred  to,  con- 
firms on  certain  conditions  Indian  homestead  entries  heretofore  allowed. 
It  calls  for  no  action  on  your  part,  but  is  here  quoted  for  your  informa- 
tion, viz: 

"Sec.  16.  That  in  all  crises  in  which  Indians  have  hetetofore  entered 
public  lands  under  the  homestead  law,  and  have  proceeded  in  accordance 
with  the  regulations  prescribed  by  the  Commissioner  of  the  General 
Land-Office,  or  in  which  they  may  hereafter  be  allowed  to  enter  under 
said  regulations  prior  to  the  promulgation  of  regulations  to  be  established 
by  the  Secretary  of  the  Interior  under  the  15th  section  of  this  act,  and 
in  which  the  conditions  prescribed  by  law  have  been  or  may  be  complied 
with,  the-  entries  so  allowed  are  hereby  confirmed,  and  patents  shall  be 
issued  thereon,  subject,  however,  to  the  restrictions  and  limitations  con- 
tained in  the  15th  section  of  this  act  in  regard  to  alienation  and  encum- 
brance.*' 

S.  S.  BURDETT,  Commissioner, 

Approved ;   C.  Delano,  Secretary, 


CIRCULAR  INSTRUCTIONS  OF  APRIL  28,  1881. 

DUTIES   OF   SURVEYORS   UNDER  ACT  OF   MAY    1 4,    1880,   TOUCHING    INDIAN 

HOMESTEADS. 

The  15th  section  of  the  Act  of  Congress  of  March  3,  1875,  enacts : 
**  That  any  Indian,  born  in  the  United  States,  who  is  the  head  of  a 
family,  or  who  has  arrived  at  the  age  of  twenty-one  years,  and  who  has 
abandoned,  or  may  hereafter  abandon,  his  tribal  relations,  shall,  on  mak- 
ing satisfactory  proof  of  such  abandonment,  under  the  rules  to  be  pre- 
scribed by  the  Secretary  of  the  Interior,  be  entitled  to  the  benefits  of  the 
act  entitled  'An  Act  to  secure  homesteads  to  actual  settlers  on  the  public 
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domain/  approved  May  twentieth,  eighteen  hundred  and  sixty-two,  and 
the  acts  amendatory  thereof,  except  that  the  provisions  of  the  eighth  sec- 
tion of  the  said  act  shall  not  be  held  to  apply  to  entries  made  under  this 
act :  Provided,  however^  That  the  title  to  lands  acquired  by  any  Indian 
by  virtue  hereof  shall  not  be  subject  to  alienation  or  incumbrance,  either 
by  voluntary  conveyance  or  the  judgment,  decree,  or  order  of  any  court, 
and  shall  be  and  remain  inalienable,  for  a  period  of  five  years  from  the 
date  of  the  patent  issued  therefor :  Provided ^  That  any  such  Indian  shall 
be  entitled  to  his  distributive  share  of  all  annuities,  tribal  funds,  lands, 
and  other  property,  the  same  as  though  he  had  maintained  his  tribal  rela- 
tions ;  and  any  transfer,  alienation,  or  incumbrance  of  any  interest  he 
may  hold  or  claim  by  reason  of  his  former  .tribal  relations  shall  be  void/* 

The  3d  section  of  the  Act  of  May  14,  1880,  further  enacts: 

*'  That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any 
of  the  public  lands  of  the  United  States,  whether  surveyed  or  unsurveyed, 
with  the  intention  of  claiming  the  same,  under  the  homestead  laws,  shall 
be  allowed  the  same  time  to  file  his  homestead  application  and  perfect 
his  original  entry  in  the  United  States  Land  Office  as  is  now  allowed  to 
settlers  under  the  pre-emption  laws  to  put  their  claims  on  record ;  and 
his  right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he 
settled  under  the  pre-emption  laws.'* 

The  enactments  referred  to  place  it  in  the  power  of  Indians  living  on 
the  public  lands  to  acquire  title  thereto  in  tracts  not  exceeding  160  acres, 
according  to  the  provisions  of  the  homestead  laws,  as  set  forth  in  detail 
in  officii  circular  of  October  i,  1880,  particularly  on  page  23  of  the 
same. 

It  has  been  officially  reported  to  the  Hon.  Secretary  of  the  Interior, 
that  many  Indians  become  settlers  on  public  lands  before  survey  thereof, 
who  fail  to  take  the  necessary  steps  to  secure  title  to  the  tracts  so  settled 
upon  by  them,  through  ignorance  of  their  legal  rights,  and  in  conse- 
quence of  such  failure  their  homes  and  improvements  are  appropriated 
by  other  persons  who  comply  with  the  prescribed  conditions  for  acquir- 
ing title.  This  report  was  accompanied  with'the  suggestion,  "that  it  be 
made  the  duty  of  surveyors  in  making  surveys  of  the  public  lands,  to 
note  the  location  of  Indian  improvements,  and  to  designate  tracts  occu- 
pied by  Indians ;  that  the  plats  be  made  to  show  the  same,  and  that  the 
lands  .returned  as  improved  or  occupied  by  Indians  be  withheld  from 
entry." 

In  presenting  the  matter  for  my  consideration,  under  date  of  the  21st 
instant,  the  Secretary  says:  ** There  is  no  authority  to  withhold  lands, 
returned  as  above  mentioned,  from  disposal ;  but  I  think  that  Indian  set- 
tlers found  upon  unsurveyed  lands  might  easily  be  advised  of  the  privi- 
leges extended  by  the  15th  section  of  the  Act  of  March  3,  1875  (^^ 
Stats.,  420),  and  the  3d  section  of  the  Act  of  May  14,  1880,  entitled  'An 
act  for  the  relief  of  settlers  on  public  lands,*  by  means  of  a  circular  to 
be  delivered  to  them  by  deputy  surveyors  as  the  surveys  progress. ' ' 

My  purpose  in  this  is  to  communicate  the  views  above  expressed,  and 
to  direct  that  you  cause  the  same  to  be  carried  into  practice  by  furnishing 
your  deputies  with  copies  of  this  circular,  as  also  of  the  general  circular 
of  October  i,  1880,  with  which  you  will  be  supplied,  and  instructing 
them  to  deliver  the  same  to  Indian  settlers  found  upon  unsurveyed  lands, 
as  the  surveys  progress.  You  will  further  direct  your  deputies  that  when- 
ever they  find  Indian  settlements  on  the  lands  being  surveyed  by  them, 
they  make  proper  note  thereof,  so  that  the  legal  subdivisions  covered  by 
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their  respective  settlements  and  improvements  may  be  indicated  on  the 
township  plats. 

C.  W.  HOLCOMB,  Acting  Commissioner, 
Approved  :  S.  J.  Kirkwood,  Secretary, 


iV.  SPECIAL  RELIEF. 


A.    ACT  OF  JUNE  15,  1880. 


CIRCULAR  INSTRUCTIONS  OF  JULY  17,  1880. 

I  have  to  direct  your  attention  to  the  provisions  of  an  act  of  Congn 
approved  June  15,  1880,  entitled  "  An  act  relating  to  the  public  lands  of 
the  United  States." 

Section  i  provides  that  when  any  lands  of  the  United  States  shall  have 
been  entered,  and  the  Government  price  paid  therefor,  neither  criminal 
nor  civil  suits  or  proceeding  shall  be  had  or  further  maintained,  for  or 
on  account  of  certain  trespasses  therein  specified. 

The  first  proviso  to  this  section  restricts  its  application  to  trespasses, 
etc.,  of  date  prior  to  March  i,  1879. 

This  section  extends  to  such  trespassers  the  privilege  of  paying  for  the 
land  upon  which  the  offences  were  so  committed,  at  the  price  per  acre  for 
which,  under  the  law  in  force  at  the  date  of  payment,  the  lands  could 
be  sold.  This  privilege  of  purchase  is  not  confined  to  lands  subject  to 
private  entry,  but  extends  to  any  lands — not  mineral — subject  to  disposi- 
tion under  general  existing^  laws.  This  section  cannot  be  construed  to 
permit  a  party  who  falls  within  the  class  of  offenders  named  to  enter  the 
land,  if  the  valid  claim  of  another  person  shall  have  attached  prior  to  his 
application  to  purchase,  and  is  still  subsisting. 

Whenever  application  shall  be  made  to  purchase  under  this  section, 
you  will  require  the  same  to  be  presented  under  oath  of  the  applicant, 
giving  a  full  and  detailed  statement  of  all  the  facts  upon  which  he  bases 
his  claim  to  purchase.  Such  sworn  statement  should  be  corroborated  by 
the  affidavits  of  credible  witnesses,  and  you  will  thereupon  forward  all  the 
papers  in  a  special  letter  to  this  office,  allowing  no  entry  until  so  directed 
by  me. 

Under  section  2,  duly  qualified  persons  who,  prior  to  June  15,  1880, 
entered,  under  any  of  the  homestead  laws,  lands  properly  subject  to  such 
entry,  are  permitted  to  obtain  title  by  paying  the  Government  -price,  less 
the  fee  and  commissions  paid  at  date  of  original  entry. 

When  homestead  entries  made  prior  to  June  15,  1880,  have  been  at- 
tempted to  be  transferred  by  bona  fide  instrument  in  writing,  the  persons 
to  whom  such  transfers  were  made  are  likewise  authorized  to  obtain  title 
by  like  payments  and  with  like  deductions  of  fees  and  commissions.  In 
allowing  entries  of  the  first-named  class,  you  will  require  proof  that  the 
party  was  twenty-one  years  of  age ;  had  declared  his  intention  to  become 
a  citizen  of  the  United  States,  and  was  in  other  respects  entitled  to  make 
the  entry. 
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In  permitting  entries  by  transferees,  you  will  require  the  instrument  in 
writing,  by  which  it  was  sought  to  transfer  such  homestead  right,  to  be 
filed,  together  with  the  best  evidence  attainable  of  the  bona  fide  character 
of  the  transfer,  including  the  affidavit  of  the  party  who  seeks  to  purchaise. 
You  will  exercise  all  possible  care  in  this  matter,  as  it  is  not  improbable 
that  fraudulent  entries  will  be  attempted,  and  the  proper  execution  of  the 
law  will  largely  depend  upon  your  vigilance  and  discretion.  In  cases 
wherein  you  entertain  a  doubt  of  the  propriety  of  allowing  the  application 
to  purchase,  you  should  refer  all  the  papers  to  this  office,  with  a  full  state- 
ment of  facts  and  your  opinion. 

Under  the  proviso  to  this  section,  you  are  specifically  instructed  to  allow 
no  entry  which  interferes  with  an  entry  of  the  land  under  the  homestead 
laws  made  subsequent  to  the  original  entry  on  which  application  is  made, 
to  enter  under  section  2;  and  if  the  land  was  embraced  in  a  prior  entry 
at  date  of  such  homestead,  the  section  is  inoperative,  inasmuch  as  in  that 
case  the  land  was  not  properly  subject  to  entry.  The  application  to  pur- 
chase must  likewise  b^  rejected,  if  at  date  of  the  original  homestead 
entry  a  prior  claim  which  has  not  been  abandoned  or  forfeited  existed 
under  any  law. 

I  do  not  construe  this  section  as  intending  to  permit  the  parties  named 
as  conditional  purchasers  to  make  entry  of  tracts  to  which  adverse  legal 
rights  have  attached  prior  to  date  of  the  act. 

The  third  section  reduces  to  one  dollar  and  twenty-five  cents  per  acre 
the  price  of  any  lands  which  were  subject  to  ordinary  private  entry  at 
two  dollars  and  fifty  cents  per  acre  at  date  of  the  approval  of  the  act, 
having  been  doubled  in  price  by  reason  of  the  grant  of  alternate  sections 
for  railroad  purposes,  and  which  were  put  in  market  at  that  price  prior 
to  the  ist  of  January,  186 1.  Lands  which  have  not  been  put  in  market 
for  sale  at  ordinary  private  entry  at  two  dollars  and  fifty  cents  per  acre, 
or  which  were  so  put  in  market  subsequent  to  the  ist  of  January,  1861, 
and  not  changed  in  price  by  this  section.  You  will  carefully  observe  the 
rule,  as  to  price,  thus  introduced.  By  reference  to  your  official  records, 
it  will  be  in  your  power  to  ascertain  the  facts  with  regard  to  any  lanfls 
from  which  to  decide  as  to  its  applicability  to  them.  In  case  of  doubt, 
you  may  correct  your  records,  to  exhibit  the  facts,  by  correspondence  with 
this  office. 

You  will  further  observe  that,  under  section  4,  none  of  the  provisions 
of  this  act  apply  to  mineral  lands,  and  that  no  person  is  entitled  to  the 
benefit  of  any  provision  of  the  entire  act  who  falls  within  the  inhibition 
named  in  this  section.  J.  A.  WILLIAMSON,  Commissioner, 


CIRCULAR  INSTRUCTIONS  OF  OCTOBER  9,  1880. 

In  carrying  out  the  provisions  of  the  Act  of  Congress  of  June  15, 
1880,  entitled  *'An  act  relating  to  the  public  lands  of  the  United  States,'* 
you  will  Be  governed  by  the  following  instructions  supplemental  to,  and 
in  lieu  of,  the  circular  of  this  office  of  July  17,  1880,  which  is  hereby 
rescinded. 

1.  The  first  section  of  said  act  provides  that  when  any  lands  of  the 
United  States  shall  have  been  entered,  and  the  Government  price  paid 
therefor,  no  suits  or  proceedings  on  account  of  trespasses  committed 
thereon  prior  to  March  i,  1879,  shall  be  had  or  maintained. 

2.  This  section  extends  to  such  trespassers  the  privilege  of  paying  for 
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the  land  upon  which  the  trespass  was  committed,  at  the  legal  price  per 
acre  at  date  of  entry. 

3.  The  privilege  of  purchase  under  said  section  is  not  confined  to  lands 
subject  to  ordinary  private  entry,  but  extends  to  any  lands,  not  mineral, 
subject  to  disposal  under  existing  general  laws. 

4.  No  entry  can  be  allowed  under  this  section,  if  the  valid  subsisting 
claim  of  another  person  shall  have  attached  prior  to  the  application  to 
purchase. 

5.  Where  lands  are  plainly  subject  to  ordinary  private  entry,  no  special 
application  to  purchase,  other  than  the  usual  application  in  cases  of  pri- 
vate entry,  is  required  in  order  to  enable  the  purchaser  to  avail  himself 
of  the  benefits  of  the  act. 

6.  When  lands  are  not  plainly  subject  to  ordinary  private  entry,  and 
application  to  purchase  the  same  shall  be  made  with  a  view  to  secur- 
ing the  immunity  contemplated  by  said  section,  you  will  require  the 
application  to  be  presented  under  oath  of  the  applicant,  giving  a  full  and 
detailed  statement  of  all  the  facts  upon  which  he  bases  his  claim  to  pur- 
chase. Such  sworn  statement  should  be  corroborated  by  the  affidavits 
of  credible  witnesses,  and  you  will  thereupon  forward  all  the  papers  in  a 
special  letter  to  this  office,  allowing  no  entry  until  so  directed. 

ENTRIES  UNDER  THE   SECOND   SECTION. 

7.  Under  the  second  section,  duly  qualified  persons  who,  prior  to  June 
15,  1880,  entered  under  any  of  the  homestead  laws  lands  properly  subject 
.to  such  entry,  are  permitted  to  obtain  title  by  paying  the  Government 
price,  less  the  fee  and  commissions  paid  at  date  of  origmal  entry. 

8.  In  allowing  entries  of  this  class,  you  will  require  proof  that  the  party 
was  twenty-one  years  of  age,  was  a  citizen  or  had  declared  his  intention 
to  become  a  citizen  of  the  United  States,  and  was  in  other  respects  enti- 
tled to  make  the  entry. 

9.  When  homestesui  entries,  made  prior  to  June  15,  1880,  have  been 
attempted  to  be  transferred  by  bona  fide  instrument  in  writing,  the  i>er- 
80ns  to  whom  such  transfers  were  made  are  authorized  to  obtain  title  by 
like  payments,  and  with  like  deduction  of  fees  and  commissions,  as  in 
the  case. of  original  homestead  parties. 

10.  In  permitting  purchases  by  transferees  of  homestead  rights,  you 
will  first  ascertain  whether  the  original  homestead  entry  was  a  valid  entry 
under  the  homestead  laws.  You  will  then  require  the  instrument  in 
writing  by  which  it  was  sought  to  transfer  such  homestead  right  to  be 
filed,  together  with  the  best  evidence  "attainable  of  the  bona  fide  character 
of  the  transfer,  including  the  affidavit  of  the  party  who  seeks  to  purchase. 
You  will  also  require  satisfactory  proof  that  the  attempted  transfer  was 
made  prior  to  June  15,  1880. 

11.  You  will  exercise  all  possible  care  in  allowing  purchases  of  the 
above  character,  as  it  is  not  improbable  that  fraudulent  entries  will  be 
attempted,  and  the  proper  execution  of  the  law  will  largely  depend  upon 
your  vigilance  and  discretion.  In  cases  wherein  you  entertain  a  doubt 
of  the  propriety  of  allowing  the  application  to  purchase,  you  should 
refer  all  the  papers  to  this  office,  with  a  full  statement  of  facts,  and  your 
opinion. 

12.  No  entry  will  be  allowed  under  the  second  section  when  the  origi- 
nal homestead  entry  was  not  a  valid  entry ;  nor  when  an  entry  under  the 
homestead  laws  shall  have  been  made  on  the  same  land  subsequent  to  the 
original  entry ;  nor  if  the  land  was  embraced  in  a  prior  valid  entry  at 
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the  date  of  such  original  homestead   entry:   nor  where  adverse  legal 
rights  of  any  character  exist  at  the  date  of  the  application  to  purchase. 

13.  Applications  to  purchase  under  the  second  section  will  be  made  on 
Form  No  18,  as  in  the  case  of  ordinary  cash  entry,  and  must  be  accom- 
panied by  the  Receiver's  duplicate  homestead  receipt;  or,  if  that  has 
been  lost  or  destroyed,  by  an  affidavit  setting  forth  such  fact,  and  giving 
the  Register's  and  Receiver's  number,  and  the  date  of  the  original 
homestead  entry.  It  must  also  be  stated  in  the  application  that  the  same 
is  made  under  the  second  section  of  the  act  of  June  15,  1880. 

14.  Where  the  duplicate  receipt  has  been  lost  or  destroyed,  and  the 
application  to  purchase  is  made  by  the  original  homestead  party,  the 
applicant  must  make  oath  that  he  has  not  transferred  nor  attempted  to 
transfer  his  homestead  rights  under  said  entry,  nor  assigned  his  right  to 
receive  the  repayment  of  the  fees,  commissions,  and  excess  payments 
paid  thereon. 

15.  In  each  case  of  an  entry  under  the  second  section,  the  Register  will 
certify  to  the  Receiver  the  amount  to  be  allowed  as  credit  for  fees,  com- 
missions, and  excesses  already  paid ;  the  applicant  first  making  oath  that 
said  fees,  commissions,  and  excess  payments  have  not  been  rej)aid,  and 
that  no  application  for  such  repayment  has  been  made. 

16.  Entries  under  the  second  section  will  receive  current  Register's  and 
Receiver's  numbers  in  the  regular  cash  series,  and  will  be  returned  in  the 
same  manner  as  in  other  cases  of  cash  entry ;  referring,  however,  in  each 
instance,  on  your  cash  abstracts,  certificates,  and  receipts,  to  the  date  of 
the  act  authorizing  the  entry,  the  Register's  and  Receiver's  number  of  the 
original  homestead  application,  and  the  amount  allowed  as  credit  for  fees 
and  commissions,  as  follows:  **Act  June  15,  1880.  Original  homestead 
entry  No. .     Credit  for  fees  and  commissions,  $ . ' ' 

17.  The  areas  of  said  homestead  entries,  having  been  heretofore  re- 
ported, will  be  deducted  from  the  footings  of  your  cash  abstracts,  and  the 
aggregate  of  such  entries  will  be  stated  in  red  ink  in  your  recapitulations. 

18.  The  amount  received  under  said  second  section  will  be  accounted 
for  by  the  Receiver,  as  in  case  of  other  cash  sales,  except  that  in  his  quar- 
terly detailed  account  he  will  note  the  date  of  the  act  opposite  each  entry 
of  this  class,  and  will  state  the  areas  in  red  ink,  and  will  not  include  the 
same  in  his  footings.  In  his  recapitulation,  and  in  his  condensed  quar- 
terly accounts-current,  he  will  make  a  separate  entry,  as  follows :  **  Sales 
under  the  second  section.  Act  of  June  15,  1880,  $ ." 

19.  Final  homestead  proof  not  being  required  in  these  cases,  no  adver- 
tisement or  notice  of  intention  to  make  final  proof  is  necessary,  and  no 
final  homestead  fees  are  to  be  paid  or  collected. 

20.  Warrants  and  scrip  made  receivable  by  law  for  lands  subject  to  sale 
at  private  entry,  or  in  commutation  of  homestead  or  pre-emption  .  rights, 
and  certificates  of  deposit  on  account^of  surveys,  will  be  deemed  receiva- 
ble for  lands  purchased  under  the  Act  of  June  15,  1880. 

21.  The  existing  rule  must,  however,  be  observed,  that  where  the  value 
of  warrants  or  scrip  exceeds  that  of  the  land  entered  therewith,  no  repay- 
ment is  authorized,  but  the  warrant  or  scrip  applied  must  be  fully  surren- 
dered. In  such  case,  there  would  be  no  claim  for  repayment  on  account 
of  the  fees  and  commissions  paid  on  the  original  homestead  entry. 

22.  The  third  section  reduces  to  one  dollar  and  twenty-five  cents  per 
acre  the  price  of  any  lands  which  were  subject  to  ordinary  private  entry 
at  two  dollars  and  fifty  cents  per  acre  at  the  date  of  the  approval  of  the 
act,  having  been  doubled  in  price  by  reason  of  the  grant  of  alternate 
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sections  for  railroad  purposes,  and  which  were  put  in  market  at  that  price 
prior  to  the  ist  of  January,  1861.  Lands  which  have  not  been  put  in 
market  for  sale  at  ordinary  private  entry  at  two  dollars  and  fifty  cents  per 
acre,  or  which  were  so  put  in  market  subsequent  to  the  ist  of  January, 
1 86 1,  are  not  changed  in  price  by  this  section.  You  will  carefully 
observe  the  rule,  as  to  price,  thus  introduced.  By  reference  to  your 
official  records,  it  will  be  in  your  power  to  ascertain  the  facts  with  regard 
to"  any  lands  from  which  to  decide  as  to  the  applicability  of  the  rule  to 
such  lands.  In  case  of  doubt  you  may  correct  your  records  to  exhibit  the 
facts  by  correspondence  with  this  office. 

23.  You  will  further  observe  that,  under  Section  4,  none  of  the  pro- 
visions of  this  act  apply  to  mineral  lands,  and  that  no  person  is  entitled 
to  the  benefit  of  any  provision  of  the  entire  act  who  falls  within  the  inhi- 
bition named  in  this  section. 

C.  W.  HOLCOMB,  Acting  Commissioner. 

Department  of  the  Interior^  October  15,  1880. 
Approved  :   C.  Schurz,  Secretary, 


EVIDENCE  AND  PROCEEDINGS  UNDER  THE  SECOND 

SECTION. 

Acfg  Commissioner  HoLCOMB  to  Reg.  and  Rec.y  Grand  Forks ,  Dakota^  Oct.  29, 1880. 

I  have  received  your  letter  of  the  20th  and  21st  inst.,  relative  to  entries 
under  the  second  section  of  the  act  of  June  15th,  1880,  in  which  you  re- 
fer to  cases  of  parties  desiring  to  avail  themselves  of  that  section,  whose 
original  homestead  affidavits  were  made  before  the  clerk  of  a  court  under 
section  2294  United  States  Revised  Statutes,  and  not  before  the  Register 
or  Receiver,  supposing  that  neither  the  applicant  nor  any  member  of  his 
family  was  residing  upon  the  land  as  required  by  said  section  2294  as  a 
condition  for  admitting  of  the  affidavit  being  so  made.  In  regard  to  such 
cases,  I  have  to  state  that  where  the  original  affidavit  was  accepted,  by  the 
Register  and  Receiver,  and  the  entry  appears  to  be  regular  on  the  official 
records,  it  is  not  the  purpose  of  this  office  to  go  in  search  of  evidence  to 
overcome  the  presumption  thereby  established  in  its  favor,  but  the  entry 
will  be  regarded  as  regular,  and  the  party  allowed  to  purchase  under  said 
second  section,  unless  something  is  made  to  appear  in  the  particular  case 
to  establish  a  contrary  presumption.  Further,  it  is  to  be  observed  that 
mere  irregularities  in  homestead  entries,  if  consistent  with  the  good  faith 
of  the  parties  and  such  as  would  not  prevent  their  perfecting  titles  there- 
under, according  to  existing  laws  and  official  rulings,  would  not  prevent 
the  parties  from  availing  themselves  of  said  second  section.  By  so  doing 
they  would  entitle  themselves  to  the  land,  notwithstanding  any  such  irreg- 
ularities characterizing  the  origin^  homestead  entries.  This  rule  applies 
as  well  to  cases  of  entries  allowed  on  affidavits  taken  before  clerks  of  courts 
under  section  2294  Revised  Statutes,  as  in  other  cases.  But  where  good 
reason  exists  to  suspect  fraud  in  the  particular  case,  it  will  be  proper  for 
you  to  institute  an  investigation  to  decide  the  question,  the  application  to 
purchase  being  suspended,  and  the  decision  arrived  at  by  you  being  sub- 
ject to  appeal  as  usual. 

With  regard  to  the  proof  required  in  applications  to  enter  under  said 
second  section,  as  indicated  in  official  letter  of  the  9th  inst.,  the  law  itself 
contains  no  express  provisions,  and  the  requirement  is  a  matter  of  official 
reputation.     In  view  of  this,  and  of  the  trouble  and  expense  which  it 
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would  impose  upon  the  interested  parties  to  require  them  to  attend  at  your 
office  to  make  the  necessary  proof  before  one  of  you,  under  section  2246 
United  States  Revised  Statutes,  I  am  willing  that  it  should  be  done  before 
the  Judge,  or  in  his  absence  the  clerk  of  any  court  of  record  in  the  county 
in  which  the  land  is  situated,  assimilating  the  rule  in  this  class  of  cases  to 
that  prescribed  in  the  act  of  Congress  of  March  3,  1877,  ^^^^  reference 
to  final  proof  in  homestead  entries. 

In  response  to  your  inquiry  on  the  subject,  I  have  to  state  that  the  law 
is  specific  in  requiring  that  the  preliminary  affidavits  in  homestead  entries 
shall  be  taken  before  one  of  you,  under  section  2290  Revised  Statutes,  or 
in  certain  cases  therein  specified,  before  '*the  clerk  of  the  court  for  the 
county  in  which  the  applicant  is  an  actual  resident,"  under  section  2294 
Revised  Statutes,  or  before  the  officer  commanding  in  the  military  service 
as  indicated  in  section  2293  Revised  Statutes,  which  legal  provisions  can- 
not be  set  aside  or  dispensed  with  by  the  executive  authority.  You  are 
not  therefore  at  liberty  to  allow  homestead  entries  to  be  made  on  affidavits 
taken  otherwise,  or  before  other  officers,  than  as  herein  prescribed. 


GOHRMAN  vs.  FORD. 

Purchase  of  Homestead. — The  act  of  June  15,  1880  (see  Part  I.),  contemplates  only 
those  cases  in  which  the  United  States  and  the  applicant  to  purchase  are  alone  inter- 
ested. 

Preference  Right. — The  act  of  May  14,  1880,  grants  a  contingent  preference  right  in 
him  who  successfully  contests  a  homestead  entry,  pays  fees,  etc.  A  person  who  under 
this  act  has  commenced  proceedings  acquires  such  an  adverse  standing  as  to  prevent 
the  entryman  from  paying  for  the  land  under  the  act  of  June  15,  1880. 

Acting  Commissioner  Holcomb  to  Reg.  and  Rec,  Alary sville^  Cal.^  October  29,  1880. 

I  have  received  your  letter  of  the  14th  ultimo,  transmitting  the  appli- 
cation of  Asa  C.  Ford  to  enter  under  section  3  of  the  act  of  June  15, 
1880,  the  land  embraced  in  his  homestead  entry  2673,  dated  December 
13,  1879  (t^c  N.  W.  i^.  Sec.  10,  T.  16  N.,  R.  5  E.),  during  the  pendency 
of  a  contest  by  Thomas  Gohrman  for  the  cancellation  of  said  entry  on 
the  ground  of  abandonment,  with  your  rejection  of  the  same,*  and  Ford's 
appeal  from  your  decision. 

The  record  of  the  case  shows  that  Thomas  Gohrman,  August  16,  1880, 
instituted  a  contest  against  said  Ford,  to  cancel  his  homestead  entry,  which 
was  set  for  hearing  September  25,  1880,  and  that  on  September  4th  Ford 
filed  his  application  to  purchase  the  tract  embraced  in  his  entry  under  said 
act  of  June  15,  1880,  which  you  refused  on  the  ground  that  the  contestant 
**  has  acquired  an  inceptive  adverse  claim  to  the  land  in  question  under 
the  act  of  May  4,  1880.'*  Section  2  of  the  last-named  act  provides  that 
**  In  all  cases  where  any  j)erson  has  contested,  paid  the  land  office  fees, 
and  procured  the  cancellation  of  any  pre-emption  homesteajd  and  timber 
culture  entry,  he  shall  be  notified  by  the  Register  of  the  land  office  of  the 
district  in  which  such  land  is  situated  of  such  cancellation,  and  shall  be 
allowed  thirty  days  from  date  of  such  notice  to  enter  said  land. ' ' 

Section  2  of  the  act  of  June  15,  1880,  under  which  Ford  applies  to 
purchase  said  tract,  provides  **  That  persons  who  have  heretofore  under 
any  of  the  homestead  laws  entered  lands  properly  subject  to  such  entry, 
*  *  *  may  entitle  themselves  to  said  lands  by  paying  the  Government 
price  therefor.  *  *  *  »' 

The  applicant  Ford  claims  that  his  entry  should  have  been  permitted,  as 
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Gohnnan's  complaint  was  not  made  till  August  i6,  1880,  more  than  sixty 
days  after  the  act  of  June  15,  1880,  became  operative  as  a  law,  thus  *  *  * 
consummating  or  rather  perfecting  (his)  right  of  title  to  the  land,  condi- 
tioned only  that  he  pay  for  and  make  entry  for  the  same." 

I  am  of  opinion  that  the  right  of  purchase  created  by  the  act  of  June 
15,  1880,  contemplates  only  those  cases  in  which  the  United  States  and 
the  applicant  to  purchase  are  alone  interested. 

Prior  to  May  14,  1880,  no  person  could  secure  any  right  or  interest  in 
a  homestead  entry  by  reason  of  its  abandonment  or  other  defect  prior  to 
its  cancellation.  But  by  the  second  section  of,  the  act  of  the  last-named 
date,  entitled  "An  act  for  the  relief  of  settlers  on  public  lands,**  a  pro- 
vision was  made  distinctly  recognizing  and  granting  a  contingent  prefer- 
ence right  of  entry  in  him  who  should  contest,  pay  the  office  fees,  and 
procure  the  cancellation  of  any  homestead  entry. 

Theretofore  the  party  who  contested  and  procured  the  cancellation  of 
any  homestead  entry  had  no  greater  right  to  enter  the  same  after  its  can- 
cellation than  any  other  qualified  party.  The  first  applicant  thereafter 
was  allowed  the  privilege  of  entry. 

It  resulted,  in  many  cases,  that  fraudulent  or  abandoned  entries  were 
unassailed  by  any  party,  because  a  contest  of  greater  or  less  expense  sim- 
ply enured  to  the  public  benefit  at  the  personal  expense  of  the  contestant ; 
and  section  2  of  the  said  act  of  May  14,  1880,  was  unquestionably  de- 
signed to  induce  proceedings  against,  and  procure  the  cancellation  of 
fraudulent  and  abandoned  homesteads,  title  to  which  would  otherwise  be 
fraudulently  secured. 

It  was  a  measure  of  sound  public  policy,  amply  justified  by  the  numer- 
ous frauds  which  were  constantly  sought  to  be  perpetrated  upon  the 
Government. 

I  am  therefore  of  the  opinion  that  when  a  person  has  commenced  pro- 
ceedings for  the  cancellation  of  a  homestead  entry,  in  order  to  avail  him- 
self of  the  privilege  and  rights  secured  by  said  section  2  of  said  act  of 
May  14,  1880,  he  has  acquired  such  an  adverse  standing  and  interest  as 
will  prevent  the  contestee  from  making  payment  for  land  embraced  in  the 
homestead,  under  the  provisions  of  section  2  of  the  act  of  June  15,  1880. 

When  the' abandonment  by  the  homestead  claimant  was  of  long  stand- 
ing and  beyond  question,  it  is  not  unreasonable  to  suppose  that  contest- 
ants proceeding  under  the  act  of  May  14,  1880,  would  in  many  cases,  in 
view  of  the  rights  thereby  secured,  establish  their  residence  upon  the 
land,  and  make  valuable  improvements  thereon,  in  advance  of  the  actual 
cancellation  of  the  entry;  and  while  they  could  obtain  no  rights  by  virtue 
of  such  settlement  and  improvement,  their  acts  could  not  be  properly 
considered  and  held  to  amount  to  a  trespass,  but  on  the  contrary  would 
indicate  beyond  question  their  bona  fide  intent  to  make  a  legal  appropria- 
tion by  settlement  and  development  of  the  land  they  sought  to  relieve 
from  an  invalid  entry. 

I  cannot  conclude  that  by  any  possibility  it  was  the  intent  of  Congress 
to  induce  a  citizen  to  expend  his  time  and  money  in  the  public  interest, 
by  prosecuting  an  invalid  homestead  entry,  offering  a  reward  contingent 
upon  its  cancellation,  and  then,  after  such  party  had  expended  his  money 
in  procuring  proof,  giving  notice,  and  commencing  proceedings,  to 
deprive  him  of  the  benefits  assured  by  extending  to  the  contestee  an  un- 
qualified right  of  entry. 

Paragraph  12  of  Circular  of  Instructions  of  October  9,  1880,  under 
act  of  June  15,  1880,  and  approved  by  the  Honorable  Secretary  of  the 
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Interior,  denies  the  right  of  entry  under  the  second  section  of  said  act, 
"  where  adverse  legal  rights  of  any  character  exist  at  the  date  of  applica- 
tion to  purchase. " 

I  conclude,  therefore,  in  brief,  that  said  right  of  entry  exists  in  no 
case,  except  where  the  United  States  and  the  applicant  to  purchase  only 
are  interested. 

Your  decision  is,  therefore,  afifirmed. 


GOHRMAN  vs.  FORD. 

Contestant. — The  act  of  May  14,  1880,  gives  the  contestant  of  a  homestead  entry  a  pref- 
erence right  only  upon  the  cancellation  of  the  entry. 

Afay  Purchase. — A  homestead  claimant  whose  entry  is  being  contested  under  the  act  of 
May  14,  1880,  may  purchase  the  tract  entered  under  the  act  of  June  15,  1880,  and 
thus  prevent  any  right  of  the  contestant  from  attaching. 

Secretary  KiRKWOOD  to  Commissioner  WILLIAMSON,  March  12,  1 88 1. 

I  have  considered  the  appeal  of  Asa  C.  Ford  from  your  decision  of 
October  29,  1880,  rejecting  his  application  to  enter  under  section  2  of 
act  of  June  15,  1880,  the  land  embraced  in  his  homestead  entry  of  De- 
cember 13,  1879  (t^^  N.  W.  ^  section  10,  Township  16  N.,  R.  5  E., 
Marysville,  Gal.),  during  the  pendency  of  a  contest  instituted  by  Thomas 
Gohrman,  for  the  cancellation  of  said  entry,  on  the  ground  of  abandon- 
ment. 

The  record  shows  that  Golirman  instituted  this  contest  on  August  r6, 
1880  ;  and  that  on  September  4th,  before  the  day  assigned  for  the  hear- 
ing thereof  (Sept.  25),  Ford  applied  to  purchase  said  tract  under  the  act 
named.  The  local  officers  rejected  his  application,  because  Gohrman 
had  acquired  an  inceptive  adverse  claim  to  the  tract  by  his  contest,  under 
the  act  of  May  14,  1880,  and  that  until  that  contest  had  been  decided  in 
his  (Ford's)  favor,  he  could  not  be  allowed  to  enter  the  tract.  You 
affirmed  this  decision. 

This  contest  was  brought  under  Section  2297  Revised  Statutes,  which 
provides  that  after  due  proof  that  a  person  who  has  made  a  homestead 
entry  has  actually  changed  his  residence,  or  abandoned  the  land  for  more 
than  six  months  prior  to  the  expiration  of  five  years  from  the  filing  of 
his  affidavit,  the  land  shall  revert  to  the  Government.  Under  this  sec- 
tion a  contestant  acquired  no  right  or  privilege,  nor  could  another  entry 
of  the  tract  be  made,  until  the  contested  entry  had  been  cancelled  upon 
the  records  of  the  local  office,  when  it  became  subject  to  entry  by  the 
first  legal  applicant.  It  often  proved,  however,  that  this  applicant  was 
another  than  the  contestant  who  had  procured  the  cancellation,  and  that 
the  latter  thus  lost  the  right  of  entry  he  had  intended  by  his  contest,  and 
that  the  fruits  of  his  money  and  time  were  secured  by  others.  In  part, 
apparently  to  remedy  this  and  like  difficulties  under  other  laws,  Congress 
passed  the  act  of  May  14,  1880,  the  second  section  of  which  provides 
that  **  in  all  cases  where  any  person  has  contested,  paid  the  land -office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
timber-culture  entry,  he  shall  be  notified  by  the  Register  of  the  land-office 
of  the  district  in  which  such  land  is  situated  of  such  cancellation,  and 
shall  be  allowed  thirty  days  from  date  of  such  notice  to  enter  said  land.*' 

It  will  be  noted  that,  this  section  gives  the  contestant  no  right  of  entry 
upon  the  commencement  of  or  pending  the  contest,  but  only  after  can- 
cellation of  the  entry;  and  that  consequently,  if,  after  contest,  fhe  entry 
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remains  uncancelled,  the  status  of  the  parties  is  unchanged,  It  is  not 
therefore  the  contest,  but  its  resultant,  the  cancellation,  procured  by  him- 
self, which  confers  upon  the  contestant  this  preference  right  of  entry.  If 
he  fails  to  substantiate  his  allegations,  and  the  entry  stands,  he  pays  the 
cost  of  the  proceeding  as  in  other  cases,  without  benefit  to  himself. 
Every  contestant  institutes  a  contest  subject  to  such  contingency ;  and  it 
was  only  by  a  termination  of  this  contest  in  favor  of  Gohrman  that  the 
right  now  claimed  by  Ford  could  be  defeated.  Pending  the  proceedings, 
the  rights  of  the  parties  are  unaffected  by  the  act,  and  that  condition  of 
the  case  under  which  the  statute  confers  upon  Gohrman  the  right  of  en- 
try of  the  tract  named  in  Ford's  entry,  had  not  been  reached  when  Ford 
made  his  application. 

I  am  of  the  opinion  that  an  alleged  abandonment  of  a  homestead  entry 
may  be  cured  by  the  party's,  purchase  of  the  tract  under  the  second  sec- 
tion of  the  act  of  June  15,  1880,  at  any  time  prior  to  the  cancellation  of 
his  entry,  and  that  in  such  case  the  contest  and  rights  named  in  the 
second  section  of  the  act  of  May  14th  must  yield  thereto.  This  section 
provides  "that  persons  who  have  heretofore  under  any  of  the  homestead 
laws  entered  lands  properly  subject  to  such  entry,  *  *  *  may  entitle  them- 
selves to  said  lands  by  paying  the  government  pri<^e  therefor,  *  *  *  : 
Provided,  this  shall  in  no  wise  interfere  with  the  rights  or  claims  of 
others  who  may  have  subsequently  entered  such  lands  under  the  home- 
stead law.*' 

It  does  not  appear  that  the  lands  embraced  in  Ford's  entry  were  not 
properly  subject  thereto,  nor  that  Gohrman  or  any  person  other  than 
Ford  had  entered  the  same.  The  right  of  Ford,  therefore,  to  purchase 
the  tract  is  unaffected  by  the  proviso  of*  the  section ;  and,  except  for  this 
contest,  he  and  the  government  are  the  only  parties  in  interest.  Gohr- 
man's  contest  was  initiated  August  16,  1880,  more  than  sixty  days  from 
the  passage  of  the  a'ct  of  June  15.  Had  Ford's  application  to  purchase 
the  tract  been  made  at  any  time  between  these  dates,  his  right  would 
have  been  unquestioned.  The  only  question  in  the  case,  therefore,  is 
whether  this  right  of  purchase  is  defeated  by  the  intervention  of  Gohr- 
man *s  contest  prior  to  such  application. 

The  second  section  of  the  act  of  June  15  is  independent  in  its  provi- 
sions and  purposes.  It  provides  for  a  specific  thing,  without  reference  to 
the  act  of  May  14,  which  would,  I  think,  have  been  made,  were  it  intended 
the  two  should  have  been  construed  in  pari  materia;  and,  as  the  later  ex- 
pression of  legislative  intent  must  operate  as  a  repeal  or  modification  of 
the  provisions  of  an  earlier  act,  which  might  conflict  therewith.  But  the 
two  acts  are  not,  in  my  opinion,  inharmonious  with  each  other.  They 
each  grant  certain  distinct  rights  under  certain  conditions.  That  of  May 
operates  in  favor  of  a  contestant  when  he  has  contested,  paid  the  land- 
office  fees,  and  procured  the  cancellation  of  one  of  the  entries  named,  and 
not  until  then.  If  the  contest  proceeds  to  its  finality,  to  wit,  the  cancel- 
lation of  the  entry,  his  preference  right  of  entry  is  thereby  established. 
But  if,  through  failure  to  prove  his  allegations,  or  any  of  the  ordinary  in- 
cidents of  trial,  or  if  the  homestead  party  avails  himself  of  the  right 
of  purchase  of  the  tract,  as  provided  by  the  act  of  June,  and  thus  de- 
feats the  cancellation  of  his  entry,  I  see  no  reason  why  the  contest  should 
not  fail,  and  the  contestant  lose  his  right  of  entry.  Under  this  and  other 
laws  relating  to  homestead  entries,  a  person  may  now  continue  residence 
on  and  ^Itivation  of  his  land  for  the  time  required  by  law;  or  he  may  at 
any  time,  in  the  absence  of  other  rights  or  claims,  purchase  the  same  on 
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payment  of  the  government  price;  and  I  cannot  think  Congress  intended 
this  right  should  be  subjected  to  the  delays  and  uncertainties  of  contests 
oftentimes  instituted  for  oppression  and  fraudulent  purpose,  but  that, 
whenever  such  person  tendered  to  the  Government  its  price  for  the  land, 
and  the  rights  of  no  other  person  are  affected  thereby,  he  should  be  per- 
mitted to  purchase  the  same. 

A  practical  difficulty  also  results  from  a  different  construction  of  these 
acts.  If  a  contestant  may  acquire  rights  from  his  contest  which  defeat 
the  right  of  purchase  by  the  homestead  party,  he  may  thus  defeat  or 
delay  many  homestead  entries  in  the  land  district ;  for,  although  he  can 
make  but  one  entry,  and  not  even  that  unless  qualified,  he  is  not  limited 
to  one  contest.  To  admit  that  the  pendency  of  a  contest  is  a  bar  to 
recourse  to  the  act  of  June  15,  upon  the  ground  of  an  existing  right  in 
the  contestant,  under  the  act  of  May  14,  virould  thus  involve  a  proposi- 
tion absurd  on  its  face ;  as  in  many  cases  it  would  be  impossible  to  confer 
the  right  until  after  actual  cancellation.  The  few  cases  wherein  the  con- 
testant might  set  up  his  own  claim  and  qualifications,  would  not,  in  prac- 
tice, be  found  sufficient  to  justify  this  Department  in  attempting  a  general 
application  of  the  rule ;  and  as  the  other  construction  satisfies  the  words 
as  well  as  the  probable  legal  intendment  of  the  statute,  it  must  be  pre- 
ferred in  its  administration. 

As  Ford  and  the  government  are  the  only  parties  in  interest,  and  as  no 
right  had  accrued  to  Gohrman  at  the  date  of  Ford's  application,  I  think 
the  same  should  have  been  allowed. 

I  therefore  reverse  your  decision. 


DAVID  F.  HERRINGTON. 

Widow. — ^The  widow  of  a  deceased  settler  may  sell  her  right.   ' 

Acting  Commissioner  HOLCOMB  to  Reg.  and  Rec,  Montgomery y  Ala.y  yune  3,  1 88 1, 

With  your  letter  of  April  23d  last,  you  enclosed  the  appeal  of  James 
Herrington,  by  his  attorney,  A.  Munter,  from  your  decision  of  the  7th  of 
April,  refusing  to  allowing  Mr.  Herrington  to  commute,  under  the  2d  sec- 
tion of  the  Act  of  June  15,  1880,  the  homestead  entry  No.  2505,  Mobile 
Series,  of.  David  F.  Herrington— W.  ]4  of  N.  W.  i^,  Sec.  14,  T.  i  N., 
R.  9  E. ,  which  had  been  transferred  by  the  widow  of  the  settler  to  the  ap- 
pellant. By  my  letter  of  the  29th  of  April,  your  decision  was  approved, 
and  Mr.  Munter  allowed  the  usual  time  for  appeal.  By  letter  of  the  13th 
ultimo,  Mr.  Munter,  as  attorney  for  James  Herrington,  appeals  to  the  de- 
cision of  the  Hon.  Secretary  of  the  Interior.  In  reply,  you  are  advised 
that  the  ruling  of  this  office  in  such  cases  has  been  altered,  hence  it  is  un- 
necessary to  submit  the  appeal  to  the  Secretary.  You  are  therefore  in- 
structed to  issue  a  certificate  to  said  James  Herrington,  upon  his  filing  the 
proper  affidavit  and  a  legal  transfer  from  the  homestead  settler,  as  contem- 
plated by  the  Act  referred  to,  together  with  the  purchase  money,  should 
there  be  no  valid  objection  thereto.  In  connection,  you  are  advised  that 
the  legal  successors  of  a-  deceased  homestead  settler,  or  in  case  of  a  trans- 
fer, the  legal  successors  of  a  transferee,  are  allowed  to  purchase  under  the 
second  section  of  the  Act  of  June  15,  1880. 
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SILAS  GALLIHER. 

Widow. — The  widow  of  entryman  in  this  case  cannot,  in  view  of  the  cancellation  of  the 
homestead  entry,  be  allowed  to  purchase  under  the  act- of  June  15,  1880. 

Acting  Secretary  Bell  to  Commissioner  of  the  General  Land  Office ^  June  i,  1881. 

I  have  considered  the  appeal  of  Mariah  J.  Galliher,  widow  of  Silas 
Galliher,  deceased,  from  your  decision  of  December  14,  1880,  rejecring 
her  application  to  purchase  under  the  second  section  of  the  act  of  June 
15,  1880,  lot  No.  4,  Sec.  10,  Twp.  20  N.,  R.  3  E.,  Olympia,  W.  T. 

It  appears  that  this  tract  was  embraced  in  the  homestead  entry  of  said 
Silas  Galliher,  made  August  10,  1872.  Mr.  Galliher  died  April  18, 
1873,  and  his  entry  was  canceled  December  4,  1879,  ^"^^  want  of  final 
proof  within  the  statutory  period  of  seven  years,  after  due  notice.  It 
was  competent  for  his  widow  to  have  perfected  said  entry  after  his  death, 
under  Section  2291  of  the  Revised  Statutes.  This  she  failed  to  do,  but 
abandoned  the  land,  making  no  claim  thereto  until  November  23,  1880, 
the  date  of  her  present  application. 

The  second  section  of  the  Act  of  June  15,  1880,  provides  "That  per- 
sons who  have  heretofore  undef  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry  *  *  *  may  entitle  themselves  to  said  lands 
by  paying  the  government  price  therefor  *  *  *." 

The  purchase  herein  provided  is  in  substitution  of  the  continued  settle- 
ment and  cultivation  of  five  years  required  by  the  homestead  laws,  and 
relates  to  existing  homestead  rights.  Even  the"  husband  of  Mrs.  Galli- 
her, if  living,  would  have  no  right  of  purchase  under  said  act,  because 
his  entry  has  been  canceled,  and  he  would  be  a  stranger  to  the  land  and 
to  the  record,  and  with  no  greater  right  thereto,  during  the  continuance 
of  such  cancellation,  than  any  other  person.  His  widow  can  have  no 
better  right  than  he.  . 

It  is  not  necessary  to  consider  whether  Mrs.  Galliher  may  now  make 
private  entry  of  the  tract  under  other  laws ;  but  clearly  in  my  opinion, 
under  that  of  June  15,  1880,  she  has  no  right  of  purchase. 

Your  decision  is  affirmed. 


ALEXANDER  LOW. 

Administrator. — An  administrator  cannot  purchase,  under  the  act  of  June  15,  1880,  the 
homestead  right  of  a  deceased  entryman ;  but  such  right  descends  to  his  widow,  minor 
orphan  children,  or  heirs.  Where  a  transfer  of  his  right,  or  an  attempt  at  transfer, 
was  made  prior  to  the  claimant's  death,  the  right  to  purchase  is  in  the  party  concerned, 
to  the  exclusion  of  the  widow,  children,  and  heirs. 

Commissioner  McFarland  to  Reg.  and  Rec,  East  Saginaw ,  Mich.,  yuly  23,  1 88 1. 

In  reply,  I  have  to  inform  you  that  Mr.  Low,  as  administrator,  cannot 
purchase  the  tract  in  question,  under  the  provisions  of  the  act  of  June 
15,  1880. 

On  the  death  of  the  original  homestead  party,  if  there  has  been  no  at- 
tempt by  him  to  transfer,  the  right  to  purchase,  under  the  act  of  June  15, 
1880,  descends  according  to  the  rule  which  governs  the  descent  of  the 
homestead  rights  under  the  entry:  first,  to  the  widow,  if  any,  and  if 
there  be  no  widow  or  minor  children,  then  to  the  heirs  of  the  original 
homestead  party,  if  any. 

If  there  has  been  an  attempt  to  transfer,  the  right  to  purchase,  under 
said  act,  rests  with  the  party  in  whose  favor  the  transfer  was  attempted, 
or  his  heirs,  to  the  exclusion  of  the  widow,  minor  children,  or  heirs  of 
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the  original  homestead  party.  For  instructions  under  said  act,  see  pages 
17  and  18,  circular  of  October  i,  1880.  In  case  of  entry  thereunder 
being  allowed  in  favor  of  the  heirs  of  the  homestead  party,  the  certificate 
'wrill  issue  in  favor  of  *'the  heirs'*  of  said  party,  and  the  patent  also, 
under  which  the  title  will  inure  to  the  heirs  as  if  indivicjually  named. 


JOHNSON  vs.  HALVORSON. 

Under  Acts  of  May  14, 1880,  and  June  15, 1880. — When  a  relinquishment  is  filed  before 
the  final  disposition  of  a  contest,  it  should  be  treated  as  proof  of  abandonment,  and 
the  contestant  notified  of  his  preferred  right  of  entry. 

Decision  in  Ford  vs,  Gohrman  as  to  entryman's  right  of  purchase,  adhered  to. 

Acting  Secretary  "Rtlll  to  Commissioner  of  the'  General  Land  Office ^  June  2,  1 88 1. 

I  have  considered  the  case  of  John  Johnson  vs.  Tollof  Halvorson,  in- 
volving homestead  entries  No.  1 619,  of  the  W.  J^  of  N.  W.  l^  of  Sec. 
18,  Twp.  144  N.,  R.  46  W.,  and  No.  2337  of  the  S.  E.  ^  of  N.  W.  i^ 
and  S.  W.  ^  of  N.  E.  jf^,  same  section,  township  and  range,  Crookston 
District,  Mmnesota,  made  by  Halvorson  under  section  2289,  ^-  S.,  and 
the  act  of  March  3,  1879  (20  Stats.,  472)  respectively,  on  appeal  by  Ole 
L.  Wraa,  from  your  decision  of  August  3,  1880,  holding  his  entry  for 
cancellation  and  awarding  the  right  of  entry  to  said  Johnson  under  the 
ad  section  of  the  act  of  May  14,  1880.     (Pamphlet  Laws,  p.  140.) 

In  this  case  the  contest  was  initiated  by  Johnson  against  Halvorson, 
May  4,  1880,  und^r  the  provisions  of  section  2297  R.  S.,  and  hearing  was 
set  for  the  15th  of  June  following.  On  the  3d  of  June,  Halvorson  ap- 
peared at  the  local  office  and  filed  a  relinquishment  of  his  entries.  There- 
upon the  local  officers,  on  the  same  day,  allowed  said  Wraa  to  enter  the 
tracts  above  described  imder  the  homestead  laws.  On  the  day  set  for 
hearing,  Johnson  submitted  proof  of  relinquishment  on  the  part  of  Hal- 
vorson, but  his  right  of  entry  was  denied  by  the  local  officers  because  of 
the  entry  of  Wraa.  You  held  that  the  action. of  the  local  officers  was 
erroneous,  **and  that  the  relinquishment  of  an  entry  against  which  aeon- 
test  is  pending,  should  be  regarded  as  a  confession  of  the  charges  made  by 
the  contestant,  and  a  part  of  the  proof  in  the  case. ' ' 

Barring  the  use  of  the  word  *'  confession*'  in  your  holding,  and  substi- 
tuting therefor  the  word  admisstony  I  fully  concur  in  your  views  as  above 
expressed.  I  do  this,  having  in  view  the  decisions  of  the  Department  of 
March  29,  1881,  in  the  case  of  Burgdorff,  and  of  March  12,  1881,  in 
Ford  vs.  Gohrman,  upon  further  consideration  of  the  construction  of  the 
act  of  May  14,  1886. 

When  a  relinquishment  is  filed,  as  in  this  case,  before  the  final  disposi- 
tion of  a  contest  regularly  commenced,  it  should  be  treated  as  evidence  in 
such  contest,  and  as  relieving  the  contestant  of  producing  any  further  evi- 
dence in  support  of  his  case.  Upon  the  filing  of  such  relinquishment 
while  contest  is  pending,  the  entry  in  contest  should  be  held  as  cancelled 
in  accordance  with  the  first  section  of  the  act  of  May  14,  1880,  and  the 
contestant  should  be  notified  of  his  preferred  right  of  entry  under  the 
second  section  of  the  act,  and  your  office  of  the  filing  of  said  relinquish- 
ment. 

The*  doctrine  laid  down  in  the  case  of  Ford  vs,  Gohrman,  above  re- 
ferred to,  that  a  homestead  entryman  will  be  allowed  to  purchase  under 
the  second  section  of  the  act  of  June  15,  1880  (Pamphlet  Laws,  p.  237), 
after  contest  and  before  cancellation  of  his  entry,  will  be  adhered  to,  it 
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being  now  held  that  the  preferred  right  of  a  bona  fide  contestant  under 
the  second  section  of  the  act  of  May  14,  1880,  and  the  right  to  continue 
a  contest  to  final  determination  thereof,  is  good  as  against  all  third  par* 
ties  except  an  entryman  claiming  the  preferred  right  to  purchase  under 
the  second  section,  of  the  act  of  June  15,  1880. 
I  affirm  your  decision. 


A.  c.  Mcdonald. 

Heirs. — Right  of  Purchase. — The  right  of  purchase  allowed  under  the  act  of  June  1 5, 
1880,  is  not  a  personal  one,  but  descends  to  the  heirs  of  deceased  claimants. 

Commissioner  Williamson  to  Reg.  and  Rec,  San  Francisco,  Cal.y  May  31,  1881. 

I  am  in  rececipt  of  a  letter  from  W.  J.  Johnston,  Esq.,  dated  Washing- 
ton, D.  C,  January  29,  1881,  relative  to  homestead  entry  No.  2647,  cov- 
ering the  E.  J^  N.  E.  J^,  and  E.  yi  S.  E.  ^,  Sec.  18,  Twp.  12  N.,  R. 
II  W.,  and  asking  a  reconsideration  of  my  decision  of  November  20, 
1880,  holding  that,  under  section  2  of  the  act  of  June  15,  1880,  the  heirs 
of  A.  C.  McDonald,  deceased,  could  not  purchase  the  land  embraced  in 
said  entry. 

I  find,  upon  examination,  that  the  construction  which  obtained  in  said 
decision  has  been  followed  in  several  cases.  A  careful  examination  of  the 
act  involved  convinces  me  that  said  construction  was  erroneous. 

The  right  of  purchase  named  in  the  act  .of  June  15,  1880,  entitled 
"An  act  relating  to  the  public  lands  of  the  United  States,"  was  held  to 
be  personal,  and  not  to  descend  to  the  heirs.  I  am  of  the  opinion  that 
such  right  descends  to  the  heirs  either  of  persons  who,  if  living,  would 
be  entitled  to  purchase,  or  to  the  heirs  of  the  deceased,  transferee  named 
in  the  same  section,  subject,  of  course,  to  the  further  conditions  of  the 
act. 

Said  section  is  remedial  in  its  nature  and  intent,  and  the  conclusion  I 
have  indicated  on  the  point  submitted  is  parallel  in  all  essential  respects 
with  that  of  the  Department  in  the  case  of  Wilson  vs.  California  and 
Oregon  Railroad  Company,  under  Section  7,  of  the  act  of  July  23,  1866, 
see  Secretary's  decision  of  February  17,  1873,  Copp's  Land  Laws  page 
471 — ^and  authorities  therein  quoted. 

My  said  decision  of  November  20,  1880,  is  accordingly  hereby  revoked, 
and  the  heirs  will  be  allowed  to  complete  title  to  the  land  embraced  in 
McDonald's  entry,  by  purchase  under  the  provisions  of  said  act. 


CIRCULAR  INSTRUCTIONS  OF  OCTOBER  10,  1881. 

The  circular  issued  by  this  office  to  you,  bearing  date  August  5,  1881, 
is  hereby  rescinded,  and  the  following  substituted  therefor: 

Referring  to  the  circular  of  this  office  dated  October  9,  1880,  for  carry- 
ing out  the  provisions  of  the  act  of  Congress  of  June  15,  1880,  entitled 
**  An  act  relating  to  the  public  lands  of  the  United  States,"  you  are  in- 
structed that  lands  reduced  in  price  by  the  third  section  of  said  act,  and 
not  heretofore  offered  at  public  sale  at  the  minimum  price  of  |i.«5  per 
acre,  under  the  act  of  24th  April,  1820  (section  2357  United  States  Re- 
vised Statutes),  are  not  now  subject  to  sale  at  private  entry,  and  will  not 
be  so  subject  until  such  lands  have  been  offered  at  public  sale  at  the  legal 
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minimum  price.  (See  decision  U.  S.  Supreme  Court,  case  of  Eldred  vs. 
Sexton,  19  Wallace  p.  189.) 

You  will  hereafter  be  strictly  governed  by  the  foregoing  rule,  and  will 
admit  no  entries  at  private  sale  for  lands  reduced  in  price  by  said  act, 
unless  the  same  shall  have  been  offered  at  public  sale  at  {1.25  per  acre 
according  to  law. 

Pre-emption  filings  and  entries  on  such  lands  will,  however,  continue 
to  be  made  in  accordance  with  the  laws  and  regulations  governing  pre- 
emption filings  and  entries  on  lands  that  have  been  **  offered*'  at  public 
sale.  ^  N.  C.  McFARLAND,  Commissiorur, 

Approved:  S.  J.  Kirkwood,  Secretary, 


W.  W.  DEWHURST. 

Refunding  Purchase  Money. — Where  a  party  has  taken  the  benefit  of  the  act  of  June 
15,  1880,  and  paid  the  required  price  for  his  land,  the  purchase  money  cannot  be  re- 
funded. 

Commissioner  McFarland  to  Reg.  and  Rec,  Gainesville,  Florida,  Jan.  9,  1882, 

Referring  to  your  letter  of  the  2  2d  of  November  last,  enclosing  peti- 
tion of  W.  W,  Dewhurst  to  amend  his  homestead  entry  No.  405  7  for  Lot 
I,  and  E.  l^  of  N.  E.  5^,  and  W.  yi  of  N.  E.  ^,  Sec.  32,  Town.  20 
S.,  R.  36  East,  Florida,  purchased  by  him  under  the  act  of  June  15, 
1880,  I  have  to  state  that  it  appears  by  the  records  in  this  office,  that  said 
entry  was  made  by  Dewhurst,  September  22,  1876,  containing  162AV 
acres;  that  on  the  5th  of  April  last  he  made  application,  and  purchased 
the  land  embraced  by  said  homestead  entry  for  cash.  No.  1480,  Gaines- 
ville Series. 

It  now  appears  by  the  petition  presented  by  Dewhurst  that  he  desires 
to  relinquish  the  S.  E.  ^  of  N.  W.  ^,  or  S.  yi  of  Lot  i,  embraced  in 
his  homestead  entry,  and  have  refunded  to  him  the  amount  of  purchase 
mon^y  paid  thereon;  furthermore,  he  desires  to  have  the  area  of  the 
tracts  retained  by  him  computed  according  to  the  actual  topography  of 
the  land  as  shown  by  the  recent  coast  survey,  which  represents  that  quite 
a  portion  of  the  N.  E.  %  of  N.  W.  i^,  or  N.  yi  of  Lot  i,  and  S.  W.  ^ 
of  N.  E.  y^,  is  covered  by  navigable  water,  and  that  the  purchase  money 
for  that  portion  actually  covered  by  water  not  shown  by  the  official  plat 
of  survey  also  be  refunded. 

On  examination  of  the  official  plat  of  survey  in  this  office,  I  find  that 
'there  is  .quite  a  difference  between  said  plat  and  the  map  of  coast  survey 
filed  by  Mr.  Dewhurst ;  but  in  view  of  the  fact  that  no  evidence  of  fraud 
in  the  original  survey  has  been  presented,  nor  any  evidence  that  said 
survey  did  not  correctly  represent  the  character  of  the  lands  at  the  date 
thereof,  to  wit:  March  i,  1848,  and  the  lands  having  been  disposed  of 
regularly  under  such  survey,  this  office  has  no  authority  of  law  to  enter 
upon  and  resurvey,  or  direct  a  resurvey,  of  the  lands  in  question. 

In  relation  to  the  request  of  Mr.  Dewhurst  to  be  allowed  to  relinquish 
a  portion  of  his  entry  as  above  indicated,  and  have  the  purchase  money 
refunded  thereon,  I  have  to  state,  he  having  decided  to  take  the  benefit 
of  said  act  of  June  15,  1880,  and  having  paid  the  government  price  as 
stipulated  by  the  provisions  of  said  act,  there  is  no  authority  in  law 
whereby  this  office  can  refund  the  purchase  money  paid  on  any  portion 
of  the  land. 
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McNEFF  vs.  NEWMAN. 

Ignorance. — Ignorance  of  the  law  is  excusable  as  illustrated  herein.  The  act  of  June 
15,  1880,  will  cover  a  second  homestead  entry,  when  made  in  good  faith,  as  in  this 
case. 

Commissioner  McFarland  to  Reg.  and  Rec,  Marysville^  Cal.,  Nov. '2^,  188 1. 

I  am  in  receipt  of  your  letter  of  the  ist  ultimo,  transmitting  the  testi- 
mony submitted  in  the  case  of  Charles  McNeff  vs.  Chas  Newman,  involv- 
ing lot  2,  S.  E.  ^  N.  W.  ^ ;  lot  3  of  S.  W.  %,  and  N.  >^  S.  E.  ^, 
Sec.  25,  Twp.  II  N.,  R.  3  W.,  together  with  your  joint  opinion  and  an 
appeal  therefrom,  by  Newman. 

Mr.  Newman  made  homestead  entry  No.  2300,  August  13,  1878,  cover- 
ing the  land  in  question,  which  entry  .was  contested  for  abandonment  by 
McNeff,  Aug.  8,  1880,  and  the  hearing  was  held  before  you  September 
27,  1880. 

Pending  action  in  the  case  by  this  office,  Newman,  on  April  18,  1881, 
applied  to  purchase  the  land  embraced  in  his  entry  under  the  provisions 
of  the  act  of  June  15,  1880.  April  22,  1881,  one  Hiram  L.  Parker  ap- 
plied to  enter  the  land,  claiming  that  Newman's  entry  was  void  ab  initio y 
he  having  made  and  abandoned  a  prior  homestead  entry.  You  refused 
the  application,  and  Parker  appealed  June  i,  1881.  You  were  directed 
to  allow  Newman  and  McNeff  a  hearmg  to  establish  the  bona  fides  of 
Newman  in  making  his  second  entry,  and  the  testimony  now  under  con- 
sideration is  that  submitted  at  such  hearing,  which  was  held  before  you 
August  4,  last. 

Mr.  Newman  swears  that  on  October  29,  1874,  he  made  entry  No. 
1502,  for  the  N.  >^  N.  E.  ^,  S.  E.  ^  N.  E.  k.  Sec.  19,  and  S.  W. 
^  N.  W.  ^,  Sec.  20, •  Twp.  II  N.,  R.  2  W.,  under  the  provi- 
sions of  the  homestead  act  of  1862;  that  he  supposed  he  was  entitled 
to  160  acres  of  land  for  services  rendered 'in  the  United  States  Navy  dur- 
ing the  war  of  the  rebellion :  but  when  he  went  to  the  land-office  "  with 
his  discharge,'*  the  local  officers  informed  him  that  such  discharge  was 
not  equivalent  to  a  land  warrant,  but  that  he  could  make  a  homestead 
entry  and  receive  credit  as  to  residence  for  his-  naval  service ;  that  he 
supposed  he  had  a  perfect  right  to  make  said  second  entry  by  reason  of 
his  naval  service.  Mr.  Newman  satisfactorily  explains  the  discrepancy  in 
his  name  as  shown  by  the  papers  in  each  entry,  the  former  entry  being  in 
the  name  of  Charles  H.  Newman,  and  the  latter  in  that  of  Charles  New- 
man. He  refused  to  answer  the  questions  as  to  who  informed  him  that 
he  was  entitled  to  the  second  entry. . 

McNeff,  the  contestant,  did  not  appear,  but  an  attorney  claiming  to 
act  for  him  was  present. 

Accompanying  the  papers  in  the  case  as  an  exhibit  is  a  copy  of  a  deed 
from  McNeff  to  H.  L.  Parker,*  conveying  by  quit-claim  deed  all  his  rights 
and  interest  in  and  to  the  land  in  question  for  the  sum  of  ^500.  There 
are  also  quite  a  number  of  affidavits  filed  as  to  the  good  character  of  New- 
man, and  his  reputation  for  truth  and  veracity. 

You  decided  that  Newman  acted  in  bad  faith  in  the  premises,  and  that 
his  second  entry  was  made  with  the  full  knowledge  that  he  had  exhausted 
his  homestead  rights,  basing  your  decision  upon  the  fact  that  he  refused 
to  state  who  informed  him  that  he  could  make  a  second  entry  by  reason 
of  his  service  in  the  United  States  Navy. 

From  the  testimony  submitted  I  am  of  the  opinion  that  Mr.  Newman 
acted  in  good  faith  in  the  matter,  as-  it  seems  improbable  that  a  person 
would  knowingly,  and  with  the  intention  of  fraudently  obtaining  title  to 


HOMESTEADS.  611 

a  tract  of  land,  make  his  second  entry  in  the  same  county  and  land  dis- 
trict, and  so  soon  after  his  former  entry  was  canceled,  January  i8,  1877. 
As  the  act 'of  June  15,  1880,  only  requires  that  the  land  shall  be  properly 
subject  to  homestead  entry,  and  not  have  been  re-entered  under  home- . 
stead  laws,  I  dm  of  the  opinion  that  Mr.  Newman  is  entitled  to  avail  him- 
self of  the  provisions  of  said  act,  and  thus  acquire  title  to  the  land  em- 
braced in  his  entry. 

Your  decision  is  therefore  reversed. 


B.    ACT  OF  MAY  14,  1880. 


CIRCULAR  INSTRUCTIONS  OF  MAY  25,  i88o. 
Relinquishments  and  Contests. 

Appended  hereto  is  a  copy  of  the  Act  approved  May  14,  1880,  which 
changes  existing  laws  and  regulations  relative  to  the  entry  of  certain  classes 
of  lands. 

The  first  section  provides,  **  That  when  ii  pre-emption,  homestead,  or 
timber-culture  claimant  shall  file  a  written  relinquishment  of  his  claim  in 
the  local  land  office,  the  land  covered  by  such  claim  shall  be  held  as  open 
to  settlement  and  entry,  without  ftirther  actiotl  on  the  part  of  the  Com- 
missioner of  the  General  Land  Office." 

This  will  be  held  to  apply  only  to  relinquishments  which  are  filed  subse- 
quent to  date  of  said  Act,  viz:  May  14,  1880. 

You  are  instructed  not  to  accept  or  act  upon  any  relinquishment,  unless  ^ 
made  before  you,  which  has  not  been  duly  subscribed  by  the  claimant  on 
the  back  of  his  duplicate  receipt,  and  acknowledged,  witnessed,  and  exe- 
cuted in  a  manner  which,  under  the  laws  of  the  State  or  Territory  in 
which  the  land  is  situated,  would  be  sufficient  as  a  valid  transfer  of  real 
estate.  In  case  of  the  loss  of  a  duplicate  receipt  or  declaratory  statement 
receipt,  an  affidavit  of  such  loss  must  accompany  the  written  relinquish- 
ment. 

Immediately  upon  relinquishment,  duly  executed  as  above,  being  re- 
ceived at  your  office,  you  will  proceed  as  follows : 

1.  The  Register  will  note  on  the  relinquishment,  over  his  signature,  the 
day  and  hour  of  its  receipt  by  you. 

2.  Write  the  words,  **  Canceled  by  relinquishment,*'  (giving  date)  op- 
posite the  record  of  the  entry  in  the  tract-book,  the  register  of  entries, 
and  the  register  of  receipts. 

3.  Draw  a  line  over  the  number  of  the  entry  on  the  township  plat. 

4.  On  Monday  of  each  week  you  are  directed  to  transmit  to  this  office 
all  the  relinquishments  which  liave  been  accepted  by  you  during  the  pre- 
ceding week. 

When  the  relinquishment  shall  have  been  received  and  noted  as  above, 
you  will  hold  the  land  embraced  in  the  relinquished  entry  as  subject  to 
settlement  or  entry  by  the  first  legal  claimant ;  the  intent  of  said  section, 
as  understood  by  me,  being  only  to  prevent  the  delay  resulting  heretofore 
from  awaiting  action  on  such  relinquishments  by  this  office. 
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Section  two  is  designated  to  secure  to  the  contestant  therein  named,  for 
the  period  of  thirty  days  from  notice  of  the  cancellation  of  a  prior  entry 
of  the  character  specified,  a  preference  right  to  initiate  his  claim  to  the 
same  land.  It  is  not  intended  to  grant  such  contestant  the  unconditional 
right  of  final  entry,  and  I  construe  the  section  as  precluding  settlement  or 
entry  by  any  other  party  during  the  period  named. 

Section  three  places  homestead  settlers  on  unsurveyed  public  lands  on 
the  same  footing  with  pre-emption  settlers  under  existing  laws.  This  sec- 
tion protects  the  claim  of  an  actual  settler  upon  unsurveyed  land,  pro- 
vided he  shall  make  homestead  entry  of  the  land  within  three  months 
from  the  filing  of  the  township  plat  of  survey  in  the  district  land  office, 
the  same  as  the  pre-emptor  is  now  protected  by  filing  his  declaratory 
statement  within  the  same  period;  and  if  the  homestead  settler  shall 
fully  comply  with  the  law  as  to  continuous  residence  and  cultivation,  his 
settlement  defeats  all  claims  intervening  between  its  date  and  the  date  of 
filing  his  homestead  application.  In  making  final  proof,  his  five  years  of 
residence  and  cultivation  will  commence  from  date  of  actual  settlement. 

C.  W.  HOLCOMB,  Acting  Commissioner. 


ESREY  vs.  GLENN. 

Prior  Homestead  Entry, — The  act  of  May  14,  1880,  places  the  homestead  claimant  of 
unsurveyed  land  in  the  same  position  with  pre-emption  claimants,  as  regards  the  right 
to  place  his  claim  on  record  within  three  months  after  filing  of  township  plat  of  sur- 
vey in  the  local  office,  notwithstanding  the  fact  that  the  land  has  been  appropriated 
by  a  prior  homestead  entry. 

■ 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.^  Vtsalia^  Cal.y  Dec  4,  1 880. 

I  have  considered  the  appeal  of  Justin  Esrey  from  your  refusal  to 
receive  his  homestead  application  under  *the  third  section  of  the  act  of 
May  14,  1880,  for  the  N.  yi  of  the  N.  E.  }i,  S.  W.  ^  of  N.  E.  %,  and 
S.  E.  %  of  N.  W.  j5^,  of  Section  2,  T.  13  S.,  R.  23  East,  M.  D.  M. 

The  record  of  the  case  shows  that  the  plat  of  survey  of  this  township 
was  filed  ih  your  office  September  3,  1880,  and  that  September  7,  1880, 
one  William  Glenn  made  homestead  entry  No.  2729  for  the  above 
described  land,  alleging  under  oath  settlement  since  1877.  October  15, 
1^80,  Justin  Esrey  made  his  homestead  applicatipn  for  said  land,  alleging 
under  oath  that  he  has  resided  thereon  since  prior  to  survey ;  that  he  has 
a  dwelling  house  and  other  extensive  and  valuable  improvements,  and 
from  seventy  to  ninety  acres  enclosed  with  substantial  lumber  fences,  all 
of  which  are  worth  about  ^1,500,  and  that  neither  said  Glenn  nor  any 
other  person  owns  or  has  any  improvements  of  any  character  upon  said 
land. 

You  base  your  decision  upon  the  prior  appropriation  of  the  land  by 
Glenn's  entry,  and  you  state  that  when  said  entry  was  refused,  citations 
were  issued  at  Esrey' s  request  for  a  hearing  on  December  15th  next: 
nevertheless,  feeling  aggrieved  by  the  refusal,  he  appeals  therefrom. 

The  regulations  of  this  office  respecting  the  treatment  of  pre-emption 
claims,  admit  all  filings  properly  offered  within  three  months  after  filing 
of  the  township  plat  of  survey  in  your  office. 

These  regulations  further  require  that  the  tract  shall  be  subject  to  pre- 
emption, homestead  or  timber-culture  entry,  or  to  any  selection  author- 
ized by  law,  without  requiring  proof  of  the  abandonment  of  prior  filings, 
the  disposal  being  always  understood  to  be  subject  to  the  right  of  the 
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pre-emptor  to  prove  up  and  pay  for  his  claim  within  the  prescribed 
period  after  the  filing  of  the  township  plat.  This  does  not  prevent  any 
party  who  may  desire  a  speedy  adjustment  of  his  claim  from  bringing  a 
contest  against  adverse  claimants.  Under  this  rule  this  office  examines 
all  entries,  and  where  adverse  filings  appear,  holds  them  suspended  until 
the  legal  expiration  of  the  adverse  claims;  and  where  two  or  more 
entries  are  found  in  conflict,  disposes  of  them  according  to  merit. 

Therefore,  the  filing  of  a  pre-emption  declaratory  does  not  withdraw 
the  tract  from  market,  nor  is  a  homestead  or  other  entry  a  bar  to  a  pre- 
emption claim  properly  offered. 

By  the  third  section  of  the  act  of  May  14,  1880,  the  pre-emption  prin- 
ciple was  inserted  in  the  homestead  law.  This  section  provides:  "That 
ajiy  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the 
public  lands  *  *  *  whether  surveyed  or  unsurveyed,  with  the  intention 
of  claiming  the  same-under  the  homestead  law,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  *  *  *  as  is  now  allowed  to  settlers 
under  the  pre-emption  laws  to  put  their  claims  on  record.  *  *  *'* 

The  homestead  law  of  May  20,  1862,  provides,  that  any  qualified  per- 
son ''shall  be  entitled  to  enter  one  quarter  section  or  less  quantity  of  un- 
appropriated public  lands."  The  rule  of  this  offtce  is  that  land,  when 
once  appropriated  under  this  law,  is  thereafter  removed  from  entry,  and 
can  only,  be  again  subject  to  entry  by  a  cancellation  of  the  first  entry. 

Before  the  passage  of  the  act  of  May  14,  1880,  this  was  the  correct 
rule,  for  then  a  homestead  right  had  its  inception  at  the  date  of  the 
entry;  but  this  act  changes  this  rule,  for  his  right  now  relates  back  to 
the  date  of  settlement. 

After  a  careful  consideration  of  this  case,  I  am  of  the  opinion  that 
the  entry  of  Glenn  is  no  bar  to  putting  on  record  the  claim  of  Esrey. 
The  statute  plainly  gives  a  homestead  settler  on  public  lands  prior  to 
survey,  the  right  to  have  his  claim  put  upon  record  within  three  months 
after  the  filing  of  the  township  plat  of  survey  in  your  office;  and  this 
right  cannot  be  defeated  by  a  prior  entry  within  the  time  specified. 
Such  a  ruling  seems  to  be  within  the  reason  of  the  law,  and  is  in  accord- 
ance with  the  long-established  practice  under  the  pre-emption  law.  To 
rule  that  the  actual  settler  who  presents  his  claim  in  time,  cannot  have 
his  claim  put  upon  record  because  another  party  on  the  day  of  the  filing 
of  the  plat  of  survey  ''appropriated*'  the  land  by  making  a  homestead 
entry  for  the  same  tract,  opens  the  door  to  fraud  and  imposition,  and 
compels  the  settler  before  he  can  exercise  his  statutory  right  to  enter  into 
an  expensive  contest,  which  in  many  cases  will  defeat  meritorious  claims. 
To  give  the  first  homestead  applicant  a  preferred  right  to  the  land  would 
defeat,  or  at  least  impair,  the  object  sought  to  be  attained  by  the  third 
section  of  the  act  referred  to.  The  fact  that  both  parties  in  this  case 
claim  to  be  actual  settlers  before  survey,  does  not  change  this  view  of  the 
matter. 

Such  a  rule  will  save  much  unnecessary  litigation  and  expense  to  the 
settlers,  and  will  prevent  a  class  of  evil-disposed  persons  from  entering 
the  land  for  the  purpose  of  being  bought  off  by  the  actual  settlers  before 
he  can  put  his  claim  on  record.  If  this  class  of  persons  know  that  their 
entries,  though  first  in  time,  are  not  first  in  law,  and  are  no  bar  to  putting 
on  record  the  claim  of  the  actual  settler,  who  has  seven  years  to  perfect 
his  entry,  the  settlers  will  be  free  from  this  species  of  oppression. 

I  therefore  reverse  your  decision,  and  decide  that  the  entry  of  Mr. 
Esrey  should  be  allowed,  subject,  of  course,  to  existing  adverse  claims 
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(which  exception  should  be  noted  on  the  homestead  application),  and 
that  the  proper  time  to  adjudicate  the  legal  and  equitable  rights  of  the 
respective  claimants  will  be  when  either  of  them  seeks  to  make  his  final 
entry,  unless  a  hearing  is  demanded  before  that  time  to  adjust  their 
claims. 


NORTHERN  PACIFIC  RAILROAD. 

Settlement. — Parties  cannot,  under  the  law  of  May  14,  1S80,  be  allowed  credit  for 
settlement  on  land  withdrawn  for  railroad  purposes  prior  to  the  restoration  thereof  to 
market. 

Commissioner  McFarland  to  Reg.and  Rec.y  Walla  Walla^  Wash.  Ter.y  Aug.  lo,  1 88 1. 

You  State  that  you  have  received  a  number  of  applications,  from  parties 
desiring  to  make  homestead  entries  and  proof  under  the  act  of  May  14, 
1880,  at  the  same  time,  for  land  formerly  embraced  within  the  limits  of 
the  Northern  Pacific  R.  R.  Co.,  but  which  has  recently  been  restored  to 
settlement  and  entry,  and  you  ask  to  be  instructed  in  the  premises. 

It  appears  from  your  letter  that  the  applications  referred  to  are  from 
parties  who  have  been  residing  upon  the  land  claimed  for  a  period  of  over 
five  years,  having  gone  thereon  to  reside  prior  to  the  date  of  said  restora- 
tion January  6,  1881,  and  they  desire  to  make  their  final  proof  at  once, 
claiming  the  right  to  do  so  under  the  third  section  of  the  act  of  ^ay  14, 
1880. 

The  third  section  of  said  act  reads  as  follows,  to  wit :  "That  any  set- 
tler who  has  settled,  or  who  shall  hereafter  settle  on  any  of  the  public 
lands  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  in- 
tention of  claiming  the  same  under  the  homestead  laws,  shall  be  allowed 
the  same  time  to  file  his  homestead  application  and  perfect  his  original 
entry  in  the  United  States  land-office  as  is  now  allowed  to  settlers  under 
the  pre-emption  laws  to  put  their  claims  on  record,  and  his  right  shall  re- 
late back  to  the  date  of  settlement,  the  same  as  if  he  settled  under  the 
pre-emption  laws.*' 

The  oiriy  question  involved  is,  whether  the  odd-numbered  sections 
which  were  withdrawn  at  the  time  they  settled  thereon,  were  "  public 
lands"  within  the  meaning  of  the  act.  I  am  of  the  opinion  that  they 
were  not ;  that  the  odd-numbered  sections  within  the  limits  of  said  with- 
drawal were  not  part  of  the  public  lands  until  January  6,  j88i,  the  date 
of  the  restoration,  and  parties  who  had  settled  thereon  could  gain  no 
rights  that  would  relate  back  further  than  the  date  of  said  restoration. 


MICHAEL  McVEY. 

Uncancelled  Prior  Entry. — Under  this  act  a  homestead  claimant  who  settled  on  land 
covered  by  an  uncancelled  prior  entry,  cannot  be  credited  with  the  time  such  entry  re- 
mained uncancelled  after  his  settlement. 

Commissioner  McFarland  to  Michael  McVey,  Sutton^  Neb.^  Aug.  10,  1881. 

The  records  of  this  office  show  that  you  made  homestead  entry  No. 
16,401,  for  the  S.  J^  S.  E.  jf^,  32-7-5  west,  under  date  of  November  26, 
1878,  and  you  state  that  you  have  resided  thereon  since  the  year  1873, 
and  ask  if  you  cannot  receive  credit  for  such  part  of  said  residence  as  will 
be  required  to  make  up  the  five  years  required  under  the  homestead  law, 
and  thus  make  proof  without  further  delay. 

With  reference  thereto,  I  will  state  that  I  find  from  an  examination  of 
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the  records  of  this  office,  that  one  P.  M.  Cillin  made  homestead  entry  for 
this  same  tract  under  date  of  April  17,  1872,  and  said  entry  remained  in- 
tact until  October  10,  1878,  when  it  was  cancelled  for  relinquishment. 

Had  the  tract  been  vacant  and  unappropriated  when  you  settled  upon 
it,  and  remained  so  up  to  the  date  of  your  entry,  then  you  could  have 
been  allowed  credit  thereon  from  date  of  settUment^  without  regard  to  the 
date  of  your  actual  entry,  as  provided  by  the  3d  section  of  the  Act  of 
May  14,  1880;  but  in  view  of  the  existing  entry,  you  can  only  obtain 
credit  in  computing  the  five  years  required  under  the  law,  from  date  of 
cancellation  of  said  entry,  viz.,  October  10,  1878. 


JOHN  POWERS. 

Diligefue — Appeal, — In  this  case,  in  view  of  the  party's  diligence,  the  defective  appeal 
might  be  entertained  as  far  as  the  question  of  time  is  concerned. 

Relinquishment. — In  order  to  give  eflfect  to  a  relinquishment  as  endence  in  a  contested 
case,  so  as  to  inure  to  the  benefit  of  the  contestant  under  the  act  of  May  14,  1880,  it 
must  have  been  made  before  the  closing  of  the  testimony  before  the  Register  and  Re- 
ceiver on  the  allegation  of  abandonment. 

Acting  Secretary  Bell  to  Commissioner  McFarland,  Sept.  30,  188 1. 

I  am  in  receipt  of  your  report  of  the  i6th  inst.,  sending  up,  under 
Rules  83"to  85  of  Practice,  the  appeal  of  John  Powers  from  your  decision 
of  March  29,  1881,  holding  for  cancellation  his  homestead  entry  No. 
10,624,  Tracy,  Minn.,  made  July  i,  1880,  upon  the  S.  E.  ^  of  10-106 
-44. 

His  appeal  was  denied  on  the  loth  of  August  last,  for  the  reason  that 
the  same  was  not  perfected  within  sixty  days  from  notice  of  decision. 
He  alleges,  in  support  of  his  application  to  have  it  now  considered,  that 
he  was  misled  by  his  attorney,  who,  being  instructed  to  take  the  appeal, 
failed  to  do  so  in  the  form  required,  and  that  as  soon  as  he  (Powers)  dis- 
covered the  negligence,  he  employed  another  attorney,  and  perfected  the 
same. 

On  looking  at  the  papers,  I  find  that  the  former  attorney  appears  to 
have  filed  notice  of  appeal  in  the  local  office  on  the  i^th  of  June,  1881, 
which  was  defective  in  not  being  accompanied  by  specifications  of  error. 
Whether  or  not  this  was  actually  within  the  time  required  does  not 
appear,  nor  does  it  appear  that  he  was  notified  of  the  defect  and  given 
the  fifteen  days  allowed  by  rule  82.  The  record  is  very  loose  and  unsat- 
isfactory on  these  points ;  and  I  am  not  enlightened  by  your  report  as  to 
the  actual  condition  of  the  case.  I  should  therefore  be  inclined  to 
waive  any  technical  objection  on  the  ground  of  time,  the  fact  being  that 
he  has  proceeded  with  all  possible  diligence  after  being  advised  that  his 
appeal  had  been  considered  defective. 

The  facts  briefly  stated  are  that  one  Michael  Kane  entered  this  land  as 
a  homestead  May  3,  1878;  that  Wm.  H.  Walker  contested  the  same  for 
abandonment  at  a  hearing  on  the  5th  of  January,  1880;  that  the  Register 
and  Receiver  sustained  the  charge,  and  recommended  cancellation ;  that 
no  appeal  was  taken  by  Kane;  that  subsequently,  on  the  29th  of  June, 
1880,  Kane  relinquished  his  entry,  and  the  land  was  entered  by  Powers 
July  I,  1880,  as  above  stated*. 

In  the  meantime,  the  act  of  May  14,  1880,  was  passed,  giving  a  prefer- 
ence right  of  entry  to  any  person  who  had  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
timber  culture  entry. 
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September  8,  1880,  you  closed  the  contest,  thereby  virtually  affirming 
the  decision  of  the  Register  and  Receiver,  and  directed  them  to  notify 
Walker  of  his  preference  right  of  entry  as  contestant,  which  notice  was 
given,  and  his  entry,  No.  10,724,  was  made  September  27,  1880. 

March  ^g,  1881,  you  held  the  entry  of  Powers  for  cancellation,  from 
which  action  the  present  appeal  is  taken. 

The  only  point  urged  is  that  you  erred  in  applying  the  act  of  1880  to 
cases  contested  prior  to  its  date.  I  do  not  think  the  objection  well  taken. 
When  the  act  was  passed  the  entry  had  not  been  cancelled ;  but  the  case 
was,  under  the  practice  then  prevailing,  awaiting  your  decision.  The 
contestant  had  paid  the  fees,  and  done  what  he  could  to  procure  the  can- 
cellation. If  it  was  cancelled  in  pursuance  of  his  action,  he  was  within 
the  descriptive  terms  of  the  statute,  and  entitled  to  its  benefits. 

■  I  think,  however,  that  your  rulings  of  March  29  and  August  10  should 
be  modified  so  as  to  require  that,  in  order  to  give  effect  to  a  relinquish- 
ment of  the  land  as  evidence  in  the  contested  case,  so  as  to  inure  to  the 
benefit  of  the  contestant  under  the  act,  it  must  have  been  made  before 
the  closing  of  the  testimony  before  the  Register  and  Receiver  upon  the 
allegation  of  abandonment.  It  is  only  upon  the  showing  made  by  the 
contestant,  while  in  issue  before  the  proper  tribunal  as  to  the  facts,  that 
his  preference  right  can  be  predicted.  After-acts  of  abandonment  are 
not  provable  by  him,  except  upon  new  allegation,  and  trial  duly  ap- 
pointed ;  and  if  an  after-obtained  relinquishment  be  filed  by  a  stranger, 
the  contestant  takes  nothing  thereby.  In  such  case  his  right  of  entry 
must  be  determined  by  the  issue  of  his  contest  upon  the  evidence  pro- 
duced at  the  trial.  That  is  the  proceeding  for  which  he  had  paid  the 
expenses  and  gone  to  judgment  before  the  Register  and  Receiver.  He 
has  thereafter  only  the  right  to  demand  a  decision  upon  the  record,  and 
must  abide  the  final  determination. 

The  decision  of  June  2,  1881,  in  Johnson  vs.  Halvorson  (Copp,  Vol. 
8,  p.  56),  cited  by  you,  is  in  harmony  with  the  foregoing,  although  a 
cursory  reading  might  perhaps  lead  to  a  broader  construction.  In  this, 
as  in  all  classes  of  contests,  particular  attention  should  be  paid  to  Rule  53 
of  Practice,  and  its  requirements  observed. 

The  appeal  of  Powers  is  dismissed. 


C    RAILROAD  ACT  OF  MARCH  3,  1879. 


CIRCULAR  INSTRUCTIONS  OF  MARCH  24,  1879. 

I  have  to  call  attention  to  the  provisions  of  the  act  of  Congress  enti- 
tled **An  act  to  grant  additional  rights  to  homestead  settlers  on  public 
lands  within  railroad  limits,'*  approved  March  3,  1879. 

J^irst.  That  act  provides  that  from  and  after  its  passage  "  the  even  sec- 
tions within  the  limits  of  any  grant  of  public  lands  to  any  railroad  com- 
pany, or  to  any  military  road  company,  or  to  any  State  in  aid  of  any 
railroad  or  military  road,  shall  be  open  to  settlers  under  the  homestead 
laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  settler,*'  thus 
doing  away  in  this  class  of  entries  with  the  distinction  between  ordinary 
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minimum  and  double  minimum  lands,  or  lands  held  at  J  1.25  per  acre 
and  lands  held  at  J 2. 50  per  acre,  which  had  existed  under  section  2289 
of  the  Revised  Statutes  of  the  United  States,  so  far  as.  the  double  mini- 
mum lands  may  be  found  in  even  sections  within  the  limits  of  land  grants 
for  railroads  or  military  roads.  But  Congress  has  not  seen  proper  to  ex- 
tend this  provision  of  the  act  so  far  as  to  embrace  any  double  minimum 
lands  which  may  be  found  in  odd  numbered  sections,  or  in  the  limits  of 
grants  for  any  other  description  of  public  works.  It  must  be  held  to  be 
inoperative  in  any  case  where  the  even  sections  are  granted  and  not  re- 
served. 

You  will  observe  the  change  in  the  law,  as  above  noted,  in  future  pro- 
ceedings respecting  entries  under  said  section  2289  of  the  Revised  Stat- 
utes ;  observing,  however,  that  the  commissions  are  in  all  cases  to  be 
computed  on  the  cash  price  of  the  land  under  the  third  and  twelfth  sub- 
divisions of  section  2238. 

Second,  The  act  further  provides  that  "any  person  who  has  under  ex- 
isting laws  taken  a  homestead  on  any  even  section  within  the  limits  of 
any  railroad  or  military  road  land  grant,  and  who  by  existing  laws  shall 
have  been  restricted  to  eighty  acres,  may  enter  under  the  homestead  laws 
an  additional  eighty  acres  adjoining  the  land  embraced  in  his  original 
entry,  if  such  additional  land  be  subject  to  entry,'*  without  payment  ot 
fees  and  commissions,  and  that  "  the  residence  and  cultivation  of  such 
person  upon  and  of  the  land  embraced  in  his  original  entry  shall  be  con- 
sidered residence  and  cultivation  for  the  same  length  of  time  upon  and 
of  the  land  embraced  in  his  additional  entry,  and  shall  be  deducted  from 
the  five  years*  residence  required  by  law,**  with  thp  proviso,  however, 
that  in  no  case  shall  patent  issue  "  until  the  person  has  actually,  and  in 
conformity  with  the  homestead  laws,  occupied,  resided  upon,  and  culti- 
vated the  land  **  embraced  in  his  additional  entry  "  at  least  one  year.'* 

Upon  any  party  proposing  to  enter  an  additional  tract  under  these 
provisions,  you  will  require  him  to  make  homestead  application  and  affi- 
davit according  to  annexed  forms,  Nos.  i  and  2.  You  will  then,  if  you 
find  his  original  entry  to  be  intact  on  your  records,  whether  patented  or 
not,  and  if  no  objection  appears  in  any  respect,  allow  the  entry  applied 
for,  note  the  same  on  your  records,  giving  it  the  proper  number  in  the 
regular  homestead  series,  and  report  it  with  your  monthly  homestead  re- 
turns, indicating  its  character  as  an  additional  entry  under  said  act  on 
the  margin  of  your  monthly  abstracts,  with  a  reference  to  the  original 
entry  by  its  number  and  the  description  of  the  land.  The  money 
columns  in  the  abstracts  will  of  course  be  left  blank,  since  there  will  be 
no  fees  and  commissions  paid. 

In  this  class  of  entries  the  party,  if  still  resident  on  the  original  tract, 
will  not  be  required  to  remove  therefrom  to  the  additional  entry  tract  in 
order  to  make  a  new  residence  on  the  latter,  as  the  two  forming  one  body 
of  land,  residence  on  either  will  be  regarded  as  satisfying  the  legal  re- 
quirement ;  but  in  making  final  proof  on  the  additional  entry  the  party 
must  show  such  residence,  with  occupancy  and  cultivation  of  the  tract 
taken  as  additional  under  said  act,  for  ^\t.  years  from  the  date  of  entry 
thereof,  less  the  time  to  be  deducted  on  account  of  residence  and  cul- 
tivation on  the  original  entry,  which  shall  not  exceed  four  years  in  any 
case. 

Third,  The  act  further  provides  that  should  the  person  so  elect  he  may, 
instead  of  making  an  additional  entry,  "surrender  his  existing  entry  to 
the  United  States  for  cancellation,  and  thereupon  be  entitled  to  enter 
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lands  under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had 
not  been  made/'  with  the  same  provisions,  as  regards  fees  and  commis- 
sions not  being,  required,  and  requiring  settlement  and  cultivation, 
occupation  and  residence,  as  have  been  already  stated  with  regard  to  ad- 
ditional entries.  In  case  of  any  party  electing  to  surrender  his  entry 
under  this  act,  you  will  receive  his  relinquishment,  which  shall  specify  for 
what  purpose  made,  and  be  accompanied  by  the  duplicate  receipt  issued 
for  the  relinquished  entry,  or  by  a  statement  under  oath  showing  a  good 
reason  for  its  absence,  report  the  case  in  a  special  letter  to  this  office, 
and  await  instructions  before  proceeding  further  in  the  matter.  Exist- 
ing regulations  will  be  observed  as  to  the  manner  of  executing  relin- 
quishments. J.  A.  WILLIAMSON,  Commissiontr. 


[No.  I.] 

HOMESTEAD. 
Application  \  Land  Office  at , , 

No. .    ;  {Date) ,  187—. 

I, ,  of ,  do  hereby  apply  to  enter,  under  the  act  of  March  3, 

1879,  ^he of  section ,  in  township of  range ,  containing acres, 

as  additional  to  my  entry  No. ,  for  the  of ,  section ,  in 

township of  range . 


Land  Office  at 


{Date) ,  187—.. 

T, ,  register  of  the  land  office,  do  hereby  certify  that  the  above  applica> 

tion  is  for  surveyed  lands  of  the  class  which  the  applicant  is  legally  entitled  to  enter 
under  the  act  of  March  3,  1879,  and  that  there  is  no  prior  valid  adverse  right  to  the 
same.  ,  Register. 


[No.  2.] 
HOMESTEAD— AFFIDAVIT. 

Land  Office  at 


{Date\ ,  187—. 

I, ,  of ,  having  filed  my  application^  No. ,  tor  an  entry  under 

the  act  of  March  3,  1879,  ^o  solemnly  swxar  that  \here  state  whether  the  applicant  is  the 
head  of  a  family^  or  over  twenty -one  years  of  age;  whether  a  citizen  of  the  United  States, 
or  has  filed  his  declaration  of  intention  of  becoming  such  ;  or,  if  under  twenty-one  years 
of  age,  that  he  has  served  not  less  than  fourteen  days  in  the  Army  or  Navy  of  the  United 
States  during  actual  war ;  that  said  application  No. ,  is  made  for  his  or  her  exclu- 
sive benefit ;  and  that  said  entry  is  made  for  the  purpose  of  actual  settlement  attd  cultiva- 
tion, and  not^  directly  or  indirectly,  for  the  use  or  benefit  of  any  other  person  or  persons 
whomsoever^  and  that  I  have  not  heretofore  had  the  benefit  of  said  act. 

Sworn  to  and  subscribed,  this day  of  — -,  before  , 

Register  or  Receiver. 


CIRCULAR  INSTRUCTIONS  OF  MAY  21,  1879. 

Additional  Instructions  Under  the  Act  of  March  3,  1879. 

You  will  require  persons  applying  for  the  benefit  of  the  act  of  Congress 
of  March  3,  1879,  granting  additional  rights  to  homestead  settlers  on 
public  lands  within  railroad  limits,  to  state  under  oath  that  they  did  not 
serve  for  a  period  of  ninety  days  in  either  the  military  or  naval  service  of 
the  United  States  during  the  war  of  the  rebellion.  This  act  was  intended 
to  benefit  homestead  settlers  who  were  restricted  by  law  at  the  time  of 
making  their  original  entries  to  80  acres,  consequently  persons  who  were 
not  so  restricted  are  not  entitled  to  the  benefits  of  said  act. 

J.  A.  WILLIAMSON,  ^Commissioner. 
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CIRCULAR  INSTRUCTIONS  OF  SEPTEMBER  20,  1879. 

In  addition  to  instructions  heretofore  given  for  carrying  into  effect  the 
acts  of  Congress  of  March  3,  1879,  ^^^  J^^y  ^>  iS79>  having  reference 
to  cases  of  persons  who  at  the  dates  of  the  respective  acts  had  taken 
homesteads  within  the  limits  of  railroad  or  military  road  land  grants  as 
indicated  therein,  and  been  restricted  by  existing  laws  to  eighty  acres, 
and  providing  that  such  persons  may  make  additional  entries  of  adjoining 
land,  if  any  be  subject  to  entry,  or  relinquish  their  existing  entries  and 
make  new  entries  as  if  the  surrendered  entries  had  not  been  made,  I 
have  to  direct  that  you  require  parties  applying  for  the  benefit  of  said 
acts,  either  by  making  additional  entries  or  by  relinquishing  their  old  for 
the  purpose  of  making  new  entries,  to  submit  proof  which  shall  set  forth 
the  particulars  of  their  existing  entries,  and  of  their  compliance  with  the 
legal  -requirements  regarding  the  same,  as  prescribed  in  homestead  final 
proof,  according  to  forms  No.  31  and  32  in  circular  of  September  i, 
1879.  This  requirement  is  found  necessary  to  ascertain  the  status  of  the 
original  entry  at  the  date  of  application  for  the  benefit  of  the  said  acts, 
and  also  the  credit  for  residence  and  cultivation  to  which  the  party  who 
made  the  same  may  be  entitled,  according  to  their  provisions,  in  perfect- 
ing his  title  under  the  additional  or  new  entry  to  be  allowed,  without 
waiting  the  arrival  of  the  time  when  final  proof  on  the  latter  ^s  to  be 
made — a  time  with  respect  to  which  the  statutory  provisions  are  more  or 
less  indefinite.  With  reference,  however,  to  cases  in  which  final  proot 
on  the  original  entries  has  been  made  and  the  certificates  issued,  the 
requirement  of  proof  as  herein  directed  may  be  omitted,  and  in  lieu 
thereof  a  reference  made  in  reporting  the  case  to  the  certificate  issued, 
giving  its  number  and  date,  so  that  it  may  be  identified  on  the  records  of 
this  office.  J.  M.  ARMSTRONG,  AcHng  Commissioner. 


MULLAN  &  HYDE. 

Non-Mineral  Proof. — Instructions  as  to  non-mineral  proof  required  of  parties  who 
enter  land  under  the  provisions  of  the  act  of  March  3,  1875,  "  ^^^  ^^  relief  of  settlers 
on  lands  within  railroad  limits/'  where  the  applicants  are  personally  unacquainted 
with  the  character  of  the  land  they  wish  to  enter. 

Commissioner  Burdett  to  Mullan  &  Hyde,  San  Francisco^  Cal.,  Aug.  4,  1875. 

As  to  the  non-mmeral  proof  required  of  parties  who  enter  land  under 
the  provisions  of  the  act  of  March  3,  1875,  "  for  the  relief  of  settlers  on 
lands  within  railroad  limits,'*  in  cases  where  the  applicants  are  not  per- 
sonally acquainted  with  the  character  of  the  land  they  desire  to  enter,  I 
have  to  state  that  the  following  non-mineral  proof  will  be  required  under 
the  circumstances  recited : 

I  St.  The  affidavit  of  the  applicant  that  to  the  best  of  his  knowledge  and 
belief  the  land  sought  to  be  entered  is  non-mineral  in  character,  the 
usual  non -mineral  affifdavit  being  modified  by  omitting  the  words  "that 
he  is  well  acquainted  with  the  character  of  said  described  land,  and  with 
each  and  every  legal  subdivision  thereof,  having  frequently  passed  over 
the  same ;  that  his  knowledge  of  the  same  is  such  as  to  enable  him  to 
testify  understandingly  with  regard  thereto,"  and  substituting  for  the 
words  **to  his  knowledge,"  the  words,  "to  the  best  of  his  knowledge 
and  belief;"  otherwise  the  usual  affidavit  to  remain  the  same. 
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2d.  An  agent's  non-mineral  affidavit  in  the  usual  form,  with  changes' 
to  indicate  agency. 

3d.  The  applicant's  affidavit  that  the  person  so  acting  is  his  authorized 
agent. 


D.    GRASSHOPPER  ACTS. 


CIRCULAR  INSTRUCTIONS  OF  OCTOBER  24,  1876. 

Your  attention  is  called  to  the  act  of  Congress,  approved  December  28, 

1874,  entitled  *'An  Act  for  the  relief  of  certain  settlers  on  the  public 
lands,"  and  the  act  to  amend  said  act,  approved  June  19,  1876. 

The  act  as  amended  provides  that  where  the  crops  of  the  homestead  or 
pre-emption  settlers  were  destroyed  or  seriously  injured  in  1874,  they 
should  be  allowed  leave  of  absence  from  their  claims  until  July  i,  1876, 
and  if  destroyed  or  seriously  injured  in  1875,  such  leave  of  absence  shall 
be  allowed  to  July  i,  1877  ;  that  during  such  leave  of  absence  no  adverse 
rights  should  attach. 

The  time  for  proof  and  payment  by  pre-emptors  whose  crops  were  de- 
stroyed or  seriously  injured  in  1874,  was  extended  by  said  act,  as  amended, 
to  July  I,  1877,  and  where  they  were  destroyed  or  seriously  injured  in 

1875,  ^o  July  I,  1878. 

At  date  of  final  proof  by  any  person  who  has  availed  himself  of  this 
act,  proof  must  be  submitted  showing  the  period  of  absence  and  its 
necessity.  The  proof  should  contain  such  details  as  will  enable  you  and 
this  Office  to  judge  whether  the  absence  was  justified  by  law  or  not. 

It  is  not  necessary  that  the  pre-emptor  shall  have  availed  himself  of 
the  right  to  be  absent  in  order  to  be  entitled  to  the  extension  of  time. 

The  provisions  of  the  act  of  May  23,  1876,  except  as  to  settlers  on 
Indian  reservations,  appear  in  conflict  with  the  subsequent  act  of  June  19, 
1876;  hence,  in  determining  the  rights  of  settlers,  except  those  on 
Indian  reservations,  under  the  several  acts,  I  follow  that  of  December  28, 
1874,  as  amended  by  the  act  of  June  19,  1876. 

When  any  pre-emptor  on  Indian  reservations  makes  proof,  as  hereinbe- 
fore required,  that  the  crops  upon  the  land  occupied  by  him  have  been 
destroyed  by  grasshoppers  within  two  years  prior  to  the  passage  of  the  act, 
the  time  within  which  such  pre-emptor  is  required  to  make  final  proof  and 
payment  is  extended  two  years. 

In  all  cases  the  application  for  extension,  accompanied  by  satisfactory 
proof,  must  be  made  within  the  period  of  extension  granted  by  law,  it 
not  being  necessary  to  make  it  before  leaving  the  claim. 

The  affidavit  of  the  party  interested,  corroborated  by  two  or  more  wit- 
nesses, will  be  deemed  satisfactory  proof  of  destruction  of  crops. 

On  application  being  made,  accompanied  by  satisfactory  proof,  you 
will  note  on  your  tract-books,  opposite  the  declaratory  statement  of  the 
party  applying,  the  extension  allowed  under  the  act  governing  his  case, 
and  report  monthly  to  this  office  all  such  extensions,  retaining  on  your 
files  the  application  and  proof. 

I  also  call  your  attention  to  the  act  of  May  20,  1876,  amendatory  to 
certain  other  acts  encouraging  the  growth  of  timber  on  the  western  prai- 
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ries.  This  act  is  so  specific  in  its  terms  as  not  to  require  any  instructions 
under  it.  except  that  the  proof  submitted  under  the  same  must  be  for- 
warded to  this  office  for  our  action. 

Acts  herein  referred  to  are  hereto  appended. 

J.  A.  WILLIAMSON,  Commissioner, 
Department  of  the  Interior^  Oct,  25,  1876. 

Approved  :  Chas.  T.  Gorham,  Acting  Secretary, 


An  act  for  the  relief  of  certain  settlers  on  the  public  lands: 

Be  it  enacted^  etCy  That  it  shall  be  lawful  for  homestead  and  pre- 
emption settlers  on  the  public  lands,  whose  crops  were  destroyed  or 
seriously  injured  by  grasshoppers  in  the  year  eighteen  hundred  and 
seventy-four,  to  leave  and  be  absent  from  said  lands  until  July  first, 
eighteen  hundred  and  seventy-five,  under  such  regulations  as  to  proof  of 
the  same  as  the  Commissioner  of  the  General  Land  Office  may  prescribe  ; 
and  where  such  grasshoppers  shall  re-appear  in  eighteen  hundred  and 
seventy-five,  to  the  like  destruction  of  the  crop§  of  settlers,  the  right  to 
leave  and  be  absent  as  aforesaid  shall  continue  to  July  first,  eighteen 
hundred  and  seventy-six. 

Sec.  2.  That  during  such  absence  no  adverse  rights  shall  attach  to  said 
lands ;  such  settlers  being  allowed  to  resume  and  perfect  their  settlement 
as  though  no  such  absence  had  been  enjoyed  or  allowed. 

Sec.  3.  That  the  time  for  making  final  proof  and  payment  by  pre- 
emptors  whose  crops  have  been  destroyed  or  injured  as  aforesaid  is 
hereby  extended  for  one  year  after  the  expiration  of  the  term  of  absence 
provided  for  in  the  first  section  of  this  act. 

Approved  December  28,  1874. 


An  act  to  amend  "  An  act  for  the  relief  of  certain  settlers  on  the  public  lands,"  approved 
December  twenty-eight,  eighteen  hundred  and  seventy-four,  and  for  other  purposes. 

Be  it  enacted y  etc.  That  all  the  rights  and  privileges  granted  by  **  An 
act  for  the  relief  of  certain  settlers  on  the  public  lands,*'  approved  De- 
cember twenty-eight,  one  thousand^ eight  hundred  and  seventy-four,  are 
hereby  extended  for  one  year  after  the  expiration  of  the  time  named  in 
said  act.  And  all  the  rights  and  privileges  extended  by  this  act  to  home- 
stead and  pre-emption  settlers,  shall  apply  to,  and  include,  the  settlers 
under  an  act  entitled  "An  act  to  encourage  the  growth  of  timber  on 
western  prairies,'*  approved  March  third,  eighteen  hundred  and  seventy- 
three,  and  the  acts  amendatory  thereof. 

Approved  June  19.  1876. 

An  Act  to  extend  the  time  to  pre-emptors  on  the  public  lands. 

Be  it  enacted,  etc.,  That  whenever  any  pre-emptor  on  public  lands  or 
Indian  reservations  shall  make  satisfactory  proof,  at  the  local  land  office, 
under  rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  In- 
terior, that  the  crops  upon  the  lands  occupied  by  him  have  been  de- 
stroyed by  grasshoppers  within  two  years  prior  to  the  passage  of  this  act, 
the  time  within  which  such  pre- emptor  is  required  to  make  final  proof 
and  payment  is  hereby  extended  two  years. 

Approved  May  23,  1876. 
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An  Act  to  amend  the  act  entitled  <<  An  act  to  amend  the  act  entitled  *■  An  act  to  encour- 
age the  growth  of  timber  on  western  prairies,' "  approved  March  thirteenth,  eighteen 
hundred  and  seventy-four. 

Be  it  enacfedy  etc,  That  section  three  of  the  act  entitled  "An  act  to 
amend  the  act  entitled  '  An  act  to  encourage  the  growth  of  timber  on  the 
western  prairies/  *'  is  hereby  amended  by  adding  thereto  the  following  fur- 
ther proviso :  Provided  further ,  That  whenever  a  party  holding  a  claim 
under  the  provisions  of  this  act,  or  whenever  making  final  proof  under 
the  same,  shall  prove  by  two  good  and  credible  witnesses  that  the  trees 
planted  and  growing  on  said  claim  were  destroyed  by  grasshoppers  dur- 
ing any  one  or  more  years  while  holding  said  claim,  said  year  or  years  in 
which  said  trees  were  so  destroyed  shall  not  work  any  forfeiture  of  any 
of  the  rights  or  privileges  conferred  by  this  act ;  and  the  time  allowed  by 
this  act  in  which  to  plant  the  trees  and  make  final  proof  shall  be  extended 
the  same  number  of  years  as  the  trees  planted  on  the  said  claim  were  de- 
stroyed in  the  manner  specified  in  this  section. 

Sec.  2.  That  the  planting  of  seeds,  nuts,  or  cuttings  shall  be  consid- 
ered a  compliance  with*  the  provisions  of  the  timber-culture  act ;  Fro- 
videdf  That  such  seeds,  nuts,  or  cuttings  of  the  kind  and  for  the  purpose 
contemplated  in  the  original  act  shall  be  properly  and  well  planted,  the 
ground  properly  prepared  and  cultivated ;  and  in  case  such  seeds,  nuts, 
or  cuttings  should  not  germinate  and  grow,  or  should  be  destroyed  by  the 
depredations  of  grasshoppers,  or  from  other  inevitable  accident,  that  the 
ground  shall  be  replanted  or  the  vacancies  filled  within  one  year  from  the 
first  planting :  Provided,  further,  That  parties  claiming  the  benefit  of 
the  provisions  of  this  act  shall  prove,  by  two  good  and  credible  witnesses, 
that  the  ground  was  properly  prepared  and  planted  in  such  seeds,  nuts, 
or  cuttings,  and  were  so  destroyed  by  inevitable  accident  in  such  year. 

Sec.  3.  That  it  shall  not  be  necessary  to  plant  trees,  seeds,  nuts  or  cut- 
tings m  one  body,  provided  the  several  bodies,  not  exceeding  four  in 
number,  planted  by  measurement,  aggregate  the  amount  required  and  in 
the  time  required  by  the  original  and  amended  act. 

Approved  May  20,  1876. 


CIRCULAR  INSTRUCTIONS  OF  JUNE  23,  1877. 

Referring  to  my  Circular  dated  October  24,  1876,  relative  to  acts  of 
Congress  of  Dec.  28,  1874,  May  23,  1876,  June  19,  1876,  for  the  relief 
of  settlers  whose  crops  have  been  destroyed  or  seriously  injured  by  grass- 
hoppers, your  attention  is  called  to  the  act  of  Congress  approved  March 
3,  1877,  entitled  *'An  act  for  the  relief  of  certain  settlers  on  the  public 
lands,'*  which  is  as  follows: 

**Be  it  enacted,  etc,  That  it  shall  be  lawful  for  homestead  and  pre-emp- 
tion settlers  on  the  public  lands,  or  pre-emption  settlers  on  Indian  reser- 
vations, whose  crops  were  destroyed  or  seriously  injured  by  grasshoppers 
in  the  year  eighteen  hundred  and  seventy-seven,  to  leave  and  be  absent 
from  said  lands  until  the  first  day  of  October,  eighteen  hundred  and 
seventy-eight,  under  such  rules  and  regulations  as  to  proof  of  the  same 
as  the  Commissioner  of  the  General  Land  Office  shall  prescribe,  and 
where  such  grasshoppers  shall  reappear  in  eighteen  hundred  and  seventy- 
eight  to  the  like  destruction  or  injury  of  crops,  the  right  to  leave  and  be 
absent  as  aforesaid  shall  continue  to  October  first,  eighteen  hundred  and 
seventy-nine,  and  during  such  absence  no  adverse  rights  shall  attach  to 
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said  lands,  such  settlers  being  allowed  to  resume  and  perfect  their  settle- 
ment as  though  no  such  absence  had  occurred. 

*'Sec.  2.  That  the  time  for  making  final  proof  and  payment  by  pre- 
emptors  whose  crops  have  been  destroyed  or  injured  as  aforesaid  is  hereby 
extended  for  one  year  after  the  expiration  of  the  term  of  absence  pro- 
vided for  in  the  first  section  of  this  act ;  and  all  the  rights  and  privileges 
extended  by  this  act  to  homestead  and  pre-emption  settlers  shall  apply  to 
and  include  the  settlers  under  an  act  entitled  'An  act  to  encourage  the 
growth  of  timber  on  western  prairies,*  approved  March  third,  eighteen 
hundred  and  seventy-three,  and  the  acts  amendatory  thereof. ' '  ' 

The  first  section  of  this  act  provides  for  leave  of  absence,  and  protec- 
tion of  rights  of  homestead  and  pre-emption  settlers  whose  crops  may  be 
destroyed  or  seriously  injured  by  grasshoppers  in  the  years  1877  and 
1878,  under  such  rules  and  regulations  as  to  proof  of  the  same  as  the 
Commissioner  of  the  General  Land-Office  shall  prescribe.  The  second 
section  extends  the  time  for  making  final  proof  and  payment  by  pre- 
emptors  whose  crops  have  been  destroyed  or  injured,  as  aforesaid,  one 
year  after  the  expiration  of  the  term  of  absence  provided  for  in  the  first 
section  of  the  act,  viz:  one  year  from  October  i,  1878,  or  one  year  from 
October  i,  1879.  And  the  second  section  of  said  act  also  extends  the 
rights  and  privileges  of  the  act  to  settlers  under  an  act  entitled  "An  act 
to  encourage  the  growth  of  timber  on  western  prairies,'*  approved  March 
3,  1873,  and  the  acts  amendatory  thereof. 

AH  legal  settlers  of  the  character  mentioned  at  the  date  of  the  said  act 
of  March  3,  1877,  which  is  the  subject  of  this  circular,  as  well  as  all  who 
may  lawfully  settle  within  the  time  included  within  the  limits  of  said  act 
(March  3,  1877,  to  December  31,  1878),  are  entitled  to  the  benefit  of  the 
same. 

Written  notice  of  intended  absence,  signed  by  the  party,  should  be  filed 
with  the  Register  and  Receiver  when  he  leaves  his  claim,  and  be  noted  on 
the  tract  book.  This  is  for  the  protection  of  the  claimant,  and  as  notice 
to  those  who  might  otherwise  make  settlement  and  attempt  to  obtain 
title. 

When  final  proof  is  made  by  any  settler  who  has  availed  himself  of  the 
act,  proof  must  be  submitted  showing  the  period  of  absence,  and  its 
necessity,  and  that  he  has  resumed  his  settlement. 

The  affidavit  of  the  party  interested,  corroborated  by  two  or  more  wit- 
nesses, will  be  deemed  satisfactory  proof. 

J.  A.  WILLIAMSON,  Commissioner, 


E.  J.  WHITE. 

Written  Notice. — Under  the  act  of  Dec.  28,  1874,  for  relief  of  certain  settlers,  written 
notice  of  absence,  describing  their  land  by  section,  township,  and  range,  with  number 
of  entry,  must  be  filed  in,  or  sent  by  mail  to  the  proper  local  office. 

Acting  Commissioner  Curtis  to  Jno.  J.  Ingalls,  U,  S.  Senate ^  March  10, 1875. 

Relative  to  the  instructions  issued  by  this  office  explanatory  of  "An 
act  for  the  relief  of  certain  settlers  on  the  public  lands,'*  approved  Dec. 
28,  1874,  and  contained  in  circular  of  Jan.  5,  1875,  herewith  enclosed. 
In  reply  to  the  objections  urged  by  Mr.  Whate  against  the  fourth  para- 
graph of  said  instructions,  I  have  to  state  that  affidavits  of  intended  ab- 
sence by  homestead  parties  are  not  required,  but  written  notice,  signed 
by  the  settler,  stating  the  number  of  his  entry  and  a  subdivisional  de- 
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scription  of  the  land  embraced  therein,  with  reference  to  the  section, 
township,  and  range,  east  or  west,  should  be  sent  to  or  filed  with  the 
proper  district  land  officers  as  "a  means  of  protection  to  himself,  and  is 
due  those  who  otherwise  might  initiate  invalid  adverse  claims."  Parties 
who  left  their  land  by  reason  of  grasshopper  devastation  subsequent  to 
July  I,  1874,  and  prior  to  the  passage  of  said  act,  may  mail  such  written 
notices,  as  stated,  from  their  present  residences,  as  their  absence  from 
the  land  from  July  i,  1874,  to  Dec.  28,  1874,  not  being  in  excess  of  six 
months,  would  not  be  held  as  a  forfeiture  under  the  act  of  May  20,  1862, 
of  the  homestead  claim. 

That  portion  of  Mr.  White's  letter  relative  to  pre-emption  claims  will 
be  answered  in  another  communication. 


CIRCULAR  INSTRUCTIONS  OF  JULY  6,  1878. 

The  act  of  Congress  of  June  i,  1878,  entitled  "An  act  for  the  relief 
of  certain  settlers  on  the  public  lands,'*  provides  as  follows,  viz : 

Be  it  enacted,  etc..  That  it  shall  be  lawful  for  homestead  settlers  on  the 
public  lands  whose  crops  were  destroyed  or  seriously  injured  by  grass- 
hoppers in  the  year  eighteen  hundred  and  seventy-six,  who  left  their 
land  in  said  year,  if  no  other  settlement  shall  have  been  made  thereon 
by,  or  right  or  interest  therein  accrued  to,  any  other  person,  to  return  to 
said  land  at  any  time  within  three  months  from  and  after  the  passage  of 
this  act ;  and  upon  the  return  of  such  settlers  to  such  land,  such  absence 
therefrom  shall  in  no  wise  affect  the  original  settlements  or  homestead 
rights,  but  such  settlers  shall  be  allowed  to  resume  and  perfect  their  settle- 
ment, as  if  no  such  absence  had  occurred  :  Provided,  That  proof  of  such 
destruction  or  injury  of  crops,  absence  and  return  of  such  settlers,  shall 
be  made  in  such  manner  as  the  Commissioner  of  the  General  Land  Office 
may  prescribe. 

The  provisions  of  this  act  operate  for  the  benefit  of  settlers  who  left 
their  settlements  in  1876  under  the  circumstances  indicated,  and  to  enti- 
tle any  of  them  thereto,  it  is  necessary  that  they  shall  have  returned  to 
the  land  within  three  months  from  the  date  of  the  act,  that  is,  on  or  be- 
fore the  first  of  September  next.  When  any  settler,  desiring  to  avail  him- 
self of  said  act,  proves  up  his  claim,  he  must  adduce  proof  of  the  destruc- 
tion or  serious  injury  of  his  crops  by  grasshoppers  in  1876,  that  he  then 
left  the  land,  that  he  has  returned  to  it,  and  the  date  of  his  return.  The 
affidavit  of  the  party  interested,  corroborated  by  two  or  more  witnesses, 
will  be  deemed  satisfactory  proof. 

The  act  of  June  19,  1878,  entitled  "An  act  for  the  relief  of  settlers  on 
the  public  lands,''  enacts  as  follows,  viz. : 

Be  it  enacted,  etc, ,  That  the  provisions  of  an  act  of  Congress,  approved 
March  third,  eighteen  hundred  and  seventy-seven,  entitled  "An  act  for 
the  relief  of  settlers  on  the  public  lands,"  are  hereby  extended  to  those 
settlers  whose  crops  were  destroyed  or  seriously  injured  by  the  grasshop- 
pers during  the  year  eighteen  hundred  and  seventy-six. 

This  act  makes  it  lawful  for  settlers  whose  crops  were  destroyed  or  seri- 
ously injured  by  grasshoppers  in  1876,  to  have  left  the  land  at  any  time 
after  the  3d  of  March,  1877,  or  hereafter  to  leave  the  land,  and  to  be  ab- 
sent therefrom  until  the  first  of  October  next;  and  where  such  destruction 
or  injury  may  occur  in  1878,  the  absence  may  continue  until  the  first  of 
October,  1879,  pre-emptors  being  allowed,  also,  one  year  from  the  expi- 
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ration  of  the  term  of  absence  provided  for,  in  which  to  make  proof  and 
payment  for  their  lands. 

The  act  of  March  3,  1877,  the  provisions  of  which  are  thus  extended 
for  the  benefit  of  settlers  who  suffered  from  the  grasshoppers  in  1876,  is 
the  subject  of  my  circular  of  June  23,  1877,  the  regulations  of  which  will 
apply  in  cases  arising  under  the  present  act  of  June  19,  1878. 

J.  A.  WILLIAMSON,  Commissioner. 


MARTIN  A.  ADAMS. 

Residence — Drouth. — A  party  absent  on  account  of  severe  drouth,  under  act  of  June  4, 

1880,  is  constructively  residing  upon  his  land. 
Final  Proof. — Where  the  required  five  years'  period  expires  during  such  absence,  final 

proof  may  be  made  as  though  the  claimant  were  actually  residing  upon  the  land 

claimed. 

Commissioner  McFarlanI)  to  Reg.  and  Rec,  Lamed^  Kansas^  Nov.  3,  1881. 

I  am  in  receipt  of  your  letter  of  June  28,  1881,  transmitting  on  appeal 
from  the  decision  of  your  office  the  final  proof  papers  of  Martin  A. 
Adams  for  the  N.  W.  ^,  28-21-21  W.,  rejected  by  you  for  the  reason 
that  the  claimant  absented  himself  from  the  tract  in  question  in  July, 
1880,  under  the  act  of  June  4,  1880,  and  has  not  since  that  time  returned 
thereto  to  resume  and  perfect  his  settlement  as  required  by  the  first  sec- 
tion of  said  act. 

It  appears  that  Martin  A.  Adams  made  homestead  entry  507  on  above 
described  land  March  14,  1876,  and  has  resided  upon  and  cultivated  the 
same  since  December  12,  1875 ;  that  he  lost  his  crops  in  the  year  of  1879, 
and  also  in  the  year  1880,  on  account  of  the  severe  and  unusual  drouth 
in  those  years,  and '  that  he  was  therefore  compelled  to  go  away  to  work 
in  order  to  support  his  family.  I  am  of  the  opinion  that  the  act  of  June 
4,  1880,  does  not  contemplate  that  in  cases  where  homestead  claimants 
have  left  their  claims  under  the  said  act  by  reason  of  extreme  drouth, 
and  where  the  five  years  from  date  of  entry  would  have  expired  during 
said  absence^  the  parties  should  be  required  to  return  to  their  land  and 
live  thereon  before  being  allowed  to  make  final  proof,  but  rather  that 
they  are  to  be  considered  as  constructively  residing  upon  the  land  em- 
braced in  their  entries. 

Your  decision  is  therefore  reversed;  and  you  will,  upon  payment  of 
the  commissions  due,  issue  final  papers  in  the  case. 


E.    ACT  OF  JUNE  4,  1880. 


CIRCULAR  INSTRUCTIONS  OF  JUNE  4,  1880,  RELATIVE  TO 

KANSAS  AND  NEBRASKA. 

I  call  your  attention  to  the  provisions  of  an  act  of  Congress  entitled, 
"An  act  for  the  relief  of  certain  homestead  and  pre-emption  settlers  in 
Kansas  and  Nebraska,'*  approved  June  4,  1880,  which  reads  as  follows, 
viz: 

^^ Be  it  enacted,  etc.,  That  it  shall  be  lawful  for  homestead  and  pre- 
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emption  settlers  on  the  public  lands,  or  pre-emption  settlers  upon  Indian 
reservations  in  the  States  of  Kansas  and  Nebraska  west  of  the  sixth  prin- 
cipal meridian,  where  there  has  been  a  loss  or  failure  of  crops  from  un- 
avoidable cause,  in  the  year  of  1879  or  1880,  to  leave  and  be  absent  from 
said  lands  until  the  first  day  of  October,  1881,  under  such  rules  and  regu- 
lations as  to  proof  and  notice  as  the  Commissioner  of  the  General  Land- 
Office  may  prescribe ;  and  during  said  absence  no  adverse  rights  shall  at- 
tach to  said  lands,  such  settlers  being  allowed  to  resume  and  perfect  their 
settlement  as  though  no  such  absence  had  occured. 

"Sec.  2.  That  the  time  for  making  final  proof  and  payment  by  such 
pre-emptors  is  hereby  extended  for  one  year  after  the  expiration  of  the 
term  of  absence  provided  for  in  the  first  section  of  this  act ;  but  in  cases 
where  the  purchase  money  is  by  law  payable  in  installments,  the  first  un- 
paid installment  shall  be  held  not  to  be  due  until  one  year  after  the  ex- 
piration of  the  leave  of  absence  aforesaid." 

It  will  be  seen  that  the  provisions  of  this  act  have  reference  only  to 
such  lands  as  lie  west  of  the  sixth  principal  meridian  in  the  States  of 
Kansas  and  Nebraska.  Lands  in  other  states  or  territories  are  not  re- 
ferred to ;  nor  are  those  lands  in  Kansas  and  Nebraska  which  lie  east  of 
the  sixth  principal  meridian.  The  lands  to  which  its  provisions  apply  are 
included  in  the  land  districts  of  Wichita,  Salina,  Concordia,  Lamed, 
Kirwin,  and  Wa  Keeney,  all  the  districts  except  Topeka  and  Independ- 
ence in  Kansas,  and  Niobrara,  Norfolk,  Lincoln,  Grand  Island,  North 
Platte,  Bloomington,  and  Beatrice,  all  the  districts  in  Nebraska. 

Under  the  provisions  of  this  act,  homestead  and  pre-emption  settlers 
on  the  public  lands,  and  pre-emption  settlers  upon  Indian  reservations 
within  the  section  of  country  indicated,  who  have  suffered  from  loss  or 
failure  of  crops  from  unavoidable  causes  in  the  year  1879  or  1880,  may 
leave  and  be  absent  from  their  lands  until  the  first  day  of  October,  1881, 
without  their  right  to  the  same  being  impaired  thereby.  The  pre-emp- 
tion settlers  entitled  to  its  benefits  are  allowed  also  an  extension  of  time 
for  making  final  proof  and  payment  for  one  year  from  the  first  of  Octo- 
ber, 1 881;  and  where  the  purchase  money  is  by  law  payable  in  install- 
ments, this  act  provides  that  the  first  unpaid  installment  shall  be  held  not 
to  be  due  until  one  year  after  the  expiration  of  such  leave  of  absence. 

This  right  of  absence  is  not  available  in  any  case  in  which  there  has 
not  been  **  a  loss  or  failure  of  crops  from  unavoidable  cause  in  the  year 
1879  or  1880;"  hence,  when  a  settler  not  actually  entitled  to  the  bene- 
fits of  this  act  absents  himself  from  his  claim,  it  will  be  liable  to  be  re- 
garded as  an  abandonment,  and  adverse  claims  may  be  recognized. 

The  settler  intending  to  leave  his  claim  under  this  act  must  file  with  the 
Register  and  Receiver  of  the  proper  district  land  office  a  written  notice 
of  his  intention  to  do  so,  bearing  his  signature.  Such  notice  should 
embrace  a  statement  of  the  loss  or  failure  of  his  crops.  This  is  a  means 
of  protection  to  the  settler,  and  is  due  parties  who  might  otherwise  make 
adverse  claims. 

At  date  of  final  proof  by  any  party  who  shall  have  availed  himself  of 
this  act,  he  must  show  by  satisfactory  proof  the  period  of  absence  and 
specific  facts  making  appear  the  loss  or  failure  of  crops  from  unavoidable 
cause  in  1879  or  1880,  on  account  of  which  he  was  entitled  to  its  bene- 
fits. The  proof  should  consist  of  the  party's  own  testimony,  corroborated 
by  that  of  two  or  more  disinterested  witnesses. 

After  a  party  shall  have  filed  notice  with  you  of  intended  absence 
under  this  act,  no  contest  involving  his  right  to  the  land  can  be  instituted 
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prior  to  the  expiration  of  the  legal  term  of  absence  to  which  he  is  entitled. 
If  the  party  should  be  fraudulently  absent,  it  will  be  a  matter  of  investi- 
gation in  the  regular  manner  thereafter.  All  notices  filed  you  will  duly 
enter  on  your  records.  J.  A.  WILLIAMSON,  Commissioner, 


BOWERS  vs.  WILSON. 

Extension  of  Time. — The  act  of  June  4,  1880,  does  not  change  the  relation  or  the  rights 
of  parties,  but  allows  only,  under  certain  circumstances,  an  extension  of  time  for  mak- 
ing proof  and  payment. 

Fraud. — If  a  party  has  filed  his  notice  of  absence  and  is  absent  from  the  land,  in  fraud 
of  the  act,  he  acquires  none  of  the  granted  benefits. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  July  30,  188 1. 

I  have  considered  the  appeal  of  W.  P.  Bowers  from  your  decision  of 
March  17,  1881,  rejecting  his  application  to  make  homestead  entry  on  the 
W.  }^  of  S.  W.  }{  and  N.  E.  ^  of  S.  W.  ^  o^  Sec.  12,  Tp.  5,  R.  16 
W.,  Kirwin,  Kansas. 

It  appears  that  Joseph  Wilson  filed  declaratory  statement  for  said  tracts 
September  i,  alleging  settlement  August  31,  1879.  ^^  November  24, 
1880,  he  filed  an  application  at  the  local  office,  alleging  that  he  had 
broken  16  acres  of  the  tract,  and  asking  that,  on  account  of  the  extreme 
dry  weather,  he  be  allowed  an  absence  therefrom  under  the  act  of  June 
4,  1880  (Pamphlet  laws,  chap.  122,  p.  19).  This  act  provides  that  it 
shall  be  lawful  for  homestead  and  pre-emption  settlers  on  the  public  lands, 
where  there  has  been  a  loss  or  failure  of  crops,  from  unavoidable  cause, 
in  the  years  1879  ^"^  1880,  to  leave  and  be  absent  from  said  lands  until 
the  ist  day  of  October,  1881,  under  such  rules  and  regulations  as  to  proof 
and  notice  as  your  office  may  prescribe ;  and  during  such  absence  no  ad- 
verse rights  shall  attach  to  said  lands,  such  settlers  being  allowed  to  re- 
sume and  perfect  their  settlement  as  though  no  such  absence  had  occurred. 

Bowers  applied  on  February  i,  1881,  to  enter  the  tract  under  the  home- 
stead laws,  which  the  local  officers  rejected  because  of  Wilson's  notice  of 
absence,  and  you  affirmed  their  decisions. 

I  think  this  was  erroneous.  Bowers*  entry,  if  allowed,  could  not  affect 
Wilson's  pre-emption  claim.  That  would  still  rest  upon  its  own  merits, 
and  the  homestead  entry  would  be  subject  thereto,  as  in  ordinary  cases. 
The  act  of  June  4,  1880,  does  not  change  the  relation  or  the  rights  of  the 
parties,  but  allows  only,  under  certain  circumstances,  an  extension  of  time 
for  making  proof  and  payment.  Nor  do  your  instructions  of  June  4th, 
that  "  no  contest  involving  the  right  of  a  party  who  has  filed  notice  of 
his  intended  absence,  under  this  act,  can  be  instituted  prior  to  the  legal 
term  of  absence  to  which  he  is  entitled,'*  affect  the  present  question. 
That  is  a  distinct  matter.  If  the  party  has  filed  his  notice,  and  is  absent 
from  the  land,  in  fraud  of  the  act,  he  acquires  none  of  the  granted  bene- 
fits ;  and  this  may  be  proper  matter  for  investigation  at  the  proper  time, 
and  under  proper  proceedings.  But  as  the  tract  would  have  been  subject 
to  Bowers'  entry  in  the  absence  of  this  act,  and  the  act  does  not  affect 
the  rights  of  the  parties,  I  think  his  entry  should  be  allowed,  subject  to 
Wilson's  pre-emption  claim,  under  the  usual  practice. 

Your  decision  is  accordingly  reversed. 
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R  ACT  OF  JUNE  8,   1880-INSANE  CLAIMANTS. 


CIRCULAR  INSTRUCTIONS  OF  JULY  17,   1880. 

The  following  is  the  text  of  an  act  of  Congress  approved  June  8,  1880, 
entitled  "An  Act  to  provide  for  issuing  patents  for  public  lands  claimed 
under  the  pre-emption  and  homestead  laws,  in  cases  where  the  claimants 
have  become  insane.'*     (See  Part  I.,  p.  185.) 

1 .  This  act  applies  only  to  pre-emption  and  homestead  claims. 

2.  Such  claims  must  have  been  initiated  in  full  compliance  with  law, 
by  persons  who  had  declared  their  intention  to  become  citizens,  arid  were 
in  other  respects  duly  qualified. 

3.  The  party  for  whose  benefit  the  act  shall  be  invoked  must  have  be- 
come insane  subsequent  to  the  initiation  of  his  claim,  and  the  act  will  not 
be  construed  to  cure  a  failure  to  comply  with  the  .law  when  such  failure 
occurred  prior  to  such  insanity. 

4.  If  such  claimant  is  shown  to  have  complied  with  the  law  up  to  the 
time  of  becoming  insane,  final  proof  will  not  be  received  in  homestead 
cases  until  the  expiration  of  five  years  from  the  date  of  the  original  entry, 
but  proof  of  residence  and  cultivation  will  be  required  to  cover  only  the 
period  prior  to  such  insanity.  If  a  claimant  becomes  insane  after  expira- 
tion of  the  period  of  residence,  etc.,  the  act  will  be  construed  to  permit  his 
guardian  to  act  for  him  within  the  time  in  which  he  might  have  made 
final  entry  himself. 

5.  The  final  proof  must  be  made  by  a  party  whose  authority  to  act  for 
the  insane  person  during  such  disability  shall  be  duly  certified  under  seal 
of  the  proper  probate  court,  and  no  proof  of  citizenship,  except  of  decla- 
ration of  intention  to  become  a  citizen,  will  be  required. 

J.  A.  WILLIAMSON,  Commissioner, 


TITLE  IV-PRE-EMPTIONS. 


I.    IN  GENERAL. 


A.    QUALIFICATIONS. 


FRENCH  vs.  TATRO. 

Qualification. — A  pre-emptor,  if  a  single  person,  must  be  over  twenty-one  years  of  age. 
Filing. — A  single  person,  under  twenty-one  years  of  age,  cannot  make  a  legal  filing;  and 
his  action,  while  a  minor,  would  not  take  from  him  the  right  guaranteed  by  law. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Sept.  21,  1877. 

I  have  considered  the  application  of  D.  E.  French,  made  during  the 
administration  of' my  predecessor,  for  a  modification  of  the  decision  of 
this  Department,  dated  Dec.  18,  1876,  in  the  case  of  D.  E.  French  vs. 
Francis  Tatro,  involving  the  S.  W.  ^  of  Sec.  28,  Twp.  5,  Range  14 
W.,  Concordia,  Kansas. 

In  said  decision  it  was  held  that  the  filing  of  French  was  illegal,  be- 
cause he  had,  when  a  minor,  filed  a  declaratory  statement  for  another 
tract  of  land,  and  that  a  second  filing  is  prohibited  by  Section  2261,  R.  S. 

It  is  contended  by  counsel  for  French  that  his  first  attempt  to  file  was 
illegal,  or,  in  other  words,  that  he  made  no  filing,  recognized  by  the  law 
as  such,  being  incapable  of  so  doing,  by  reason  of  the  absence  of  the 
personal  qualifications  required  by  the  pre-emption  law,  as  essential  to  a 
claimant  under  the  same. 

Section  2259  R.  S.  provides  that  "  Every  person,  being  the  head  of  a 
family,  or  widow,  or  single  person  over  the  age  of  twenty-one  years, '*  etc. , 
may  enter  a  certain  tract  of  land  upon  complying  with  prescribed  condi- 
tions. It  is  an  essential  qualification  that  the  pre-emptor,  if  a  single  per- 
son, be  twenty-one  years  of  age. 

Section  2261  R.  S.  provides  that  "  No  person  shall  be  entitled  to  more 
than  one  pre-emptive  right  by  virtue  of  the  provisions  of  Section  twenty- 
two  hundred  and  fifty-nine,  nor  where  a  party  has  filed  his  declaration 
of  intention  to  claim  the  benefits  of  such  provisions  for  one  tract  of  land, 
shall  he  file,  at  any  future  time,  a  second  declaration  for  another  tract." 

In  the  administration  of  the  law,  the  two  sections  must  be  construed 
together,  and  the  party  who  possesses  the  qualification  to  enter  under  Sec- 
tion 2259,  must  possess  the  same  qualifications  in  order  to  file  under  Sec- 
tion 2261,  the  filing  being  the  notice  of  the  initiation  of  a  claim. 

If  this  be  so,  a  single  person  under  twenty-one  years  of  age  cannot 
make  a  legal  filing,  and  his  action,  while  a  minor,  would  not  take  from 
him  the  right  guaranteed  by  law. 

There  are  many  reasons  why  the  rule  announced  by  my  predecessor 
would  be  justified  on  the  ground  of  sound  public  policy ;  but,  considered 
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as  a  strictly  legal  question,  it  would  seem  that  the  right  of  French  to  file 
the  declaratory  statement  under  which  he  claims  cannot  be  denied ;  and 
it  follows  that  the  decision  of  the  Department  of  the  i8th  of  December 
last  must  be  modified,  and  the  prior  legal  right  of  French  recognized. 

The  homestead  entry  of  Tatro  will  be  allowed  to  stand,  subject  to  the 
right  of  French  to  eater  the  tract  upon  showing  a  strict  and  full  com- 
pliance with  the  provisions  of  the  pre-emption  law. 


WAKEMAN  vs.  BRADLEY. 

Head  of  Family, — Under  the  pre-emption  laws  the  "head  of  a  family"  means  the  ac- 
tual living  head  of  a  family.  A  deserted  wife  or  one  whose  husband  is  a  confirmed 
drunkard  may  be  the  head  of  a  family. 

Secretary  CHANDLER  to  Commissioner  BURDETT,  Jan.  24,  1876. 

I  have  considered  the  case  of  Stephen  I.  Wakeman  vs,  MoUie  F.  Brad- 
ley.    Both  parties  claim  settlement  on  the  same  day,  to  wit :     July  10, 

1874. 

Mrs.  Bradley  filed  her  declaratory  statement  on  the  same  day  she 
claims  settlement:  Mr.  Wakeman  filed  declaratory  statement  on  July 
15th,  1874.  Both  parties  had  resided  on  the  land  principally  since  May, 
1874,  neither  gaining  any  rights  thereby,  as  the  land  was  not  subject  to 
entry,  for  the  reason  that  it  was  embraced  in  the  homestead  entry  of 
James  Holland,  No.  1677,  ^'^'^  being  contested  by  M.  F.  Bradley  for 
abandonment. 

Both  parties  had  made  improvements  on  the  land,  those  claimed  by 
Wakeman  being  the  most  valuable.  Both  parties  were  evidently  anxious 
to  obtain  the  land,  and  had  used  what  they  deemed  the  necessary  precau- 
tions to  secure  it.  In  point  of  time  the  declaratory  statement  of  Mrs. 
Bradley  was  first  received,  and  the  proofs  in  this  case  show  that  she  is  at 
least  equally  entitled  to  the  land  with  Wakeman,  unless  some  sufficient 
legal  barrier  intervenes  to  prevent. 

You  held  w^hen  the  case  was  before  you  that  Mrs.  Bradley  was  not  a 
qualified  pre-emptor  at  the  date  of  her  alleged  settlement,  because  she 
was  a  married  woman,  and  therefore  not  the  head  of  a  family.  The  tes- 
timony in  this  case  shows  that  Mrs.  Bradley  had  been  married  about 
eight  years,  and  that  her  husband  deserted  and  abandoned  her  some  time 
in  the  month  of  April,  1873,  leaving  her  without  any  means  of  support 
and  entirely  dependent  upon  her  own  exertions  to  provide  for  herself,  a 
child  about  five  years  old,  the  fruit  of  said  marriage,  and  an  old  negro 
woman  about  seventy  years  of  age,  unable  to  provide  for  herself,  who 
had  formerly  been  a  servant  of  her  father;  that  by  her  own  labor  she 
had  provided  for  herself  and  family  from  the  time  she  was  thus  deserted 
to  the  time  she  filed  her  declaratory  statement;  and  beside  providing 
necessaries  for  herself  and  family,  she  accumulated  some  means,  which 
she  had  expended  in  building  a  house  upon  the  north  half  of  the  land  in 
question,  causing  some  five  acres  of  breaking  to  be  done  thereon ;  had 
corn  growing,  a  garden  spot,  and  a  hedge  row  on  three  sides  of  the  land. 
It  further  appears  that  prior  to  the  time  she  filed  her  declaratory  state- 
ment, she  had  filed  her  petition  in  the  proper  court  for  a  divorce  from 
her  husband,  alleging  abandonment  as  the  reason ;  that  in  the  month  of 
September,  1874,  a  decree  of  divorce  was  granted  for  said  cause,  and  the 
care  and  custody  of  her  said  child  awarded  to  her  by  the  court.  It  thus 
appears,  then,  that  she  was  at  least  the  acting  head  of  her  family,  and  in 


PRE-EMPTIONS.  681 

the  judgment  of  the  court  having  jurisdiction  of  her  case  a  sufficient  cause 
existed  at  the  time  to  sever  the  marriage  relation  and  make  her  in  law,  as 
she  was  in  fact,  the  real  head  of  her  family.  Shall  she  be  deprived, 
under  the  circumstances  of  this  case,  of  her  substantial  rights,  for  the 
mere  accidental  reason  that  the  notice  of  cancellation  was  received  and 
acted  upon  some  sixty  days  prior  to  the  time  the  court  acted  upon  her  pe- 
tition and  proofs  for  divorce  ?  I  think  not.  The  real  object  of  the  stat- 
utes providing  for  pre-emption  and  homestead  claims  and  rights  is  to  pro- 
vide homes  for  homeless  families.  They  wisely  limit  these  rights  to 
certain  persons.  And  when  they  confine  the  privilege  to  the  "head  of  a 
family,"  I  think  they  should  be  construed  to  mean  the  actual  living  head 
of  a  family,  not  a  transitory,  wandering,  irresponsible  excrescence  called 
husband  and  father.  Mr.  Bradley  was  in  no  true  sense  the  **  head  "  of 
this  family.  He  was  a  deserter,  leaving  his  family  in  sickness  and  health 
dependent  upon  the  exertions  of  his  wife,  or  the  charity  she  might  merit 
from  her  neighbors  and  friends.  The  rulings  of  this  Department  do  not 
exclude  wives  arbitrarily  from  this  privilege,  but  when  a  sufficient  cause  is 
shown,  though  the  marriage  relation  still  exists,  the  wife  is  held  a  compe- 
tent applicant  for  the  right  under  the  law. 

See  case  of  Sarah  E.  R.  Hazelrigg,  Copp*s  Land  Laws,  p.  286,  decided 
October  13th,  187 1 ;  also  the  case  of  Sarah  E.  Demond,  opinions  of 
Assistant  Attorney-General,  July  6th,  1871. 

These  cases  sufficiently  indicate  the  exceptions  to  the  nile.  The  hus- 
band of  Mrs.  Hazelrigg  being  a  drunkard,  and  having  abandoned  his 
wife  and  family,  it  was  held  she  was  a  competent  applicant  within  the 
meaning  of  the  pre-emption  law.  Substantially  the  same  opinion  was 
indicated  in  the  case  of  Sarah  E.  Demond. 

Mrs.  Bradley  was  then,  under  the  proofs  in  this  case,  a  qualified  pre- 
emptor  at  the  time  she  filed  her  declaratory  statement.  For  the  reasons 
given,  your  decision  in  this  case  is  overruled,  and  that  of  the  local 
officers  affirmed. 


GEORGE  H.  SEELY. 

Resident — Michigan. — Residents,  not  native  bom,  at  the  date  the  State  of  Michigan 
was  admitted  into  the  Union,  must  show  that  they  have  been  duly  naturalized  as  citi- 
zens of  the  United  States,  or  declared  their  intention  to  become  such,  before  they  can 
claim  the  benefits  of  the  pre-emption  laws. 

Commissioner  Williamson  to  Reg.  and  Rec,  San  Francisco^  CaL^  April  20y  1877. 

Mr.  Seely,  as  appears,  is  a  Canadian  by  birth,  and  55  years  of  age.  At 
the  date  of  the  admission  of  the  State  of  Michigan  into  the  Union,  he  was 
a  resident  of  that  State,  and  he  bases  his  claim  to  citizenship  on  the  Con- 
stitution of  the  State,  ratified  by  Congress,  by  act  of  June  15,  1836,  which 
made  the  male  inhabitants  thereof,  under  certain  conditions,  ^^ elector s,^^ 

This  act  does  not,  however,  confer  " citizenship'*  of  the  United  States, 
and  probably  he  could  not  exercise  the  elective  franchise  legally  in  any 
other  state.  It  therefore  follows  that  he  is  not  a  qualified  pre-emptor  in 
California,  nor  would  he  be  so  considered  if  his  claim  was  located  in 
Michigan. 

For  reason  stated,  said  entry  has  been  suspended,  and  you  will  advise 
Mr.  Seely  that  he  will  be  required  to  file  formal  evidence  of  his  qualifica- 
tions as  a  pre-emptor,  by  declaring  his  intention  to  become  a  citizen  of 
the  United  States,  or  taking  out  final  naturalization  papers. 

No  further  objection  at  present  appears  to  the  approval  and  issue  of 
patent. 
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LAWLESS  vs.  ANDERSON. 

Alien. — Naturalization  has  a  retroactive  effect,  so  as  to  be  deemed  a  waiver  of  all  liabil- 
ity to  forfeiture,  and  a  conHrmation  of  an  alien's  former  title. 

Secretary  CHANDLER  to  Commissioner  WILLIAMSON,  March  8,  1 877. 

I  have  considered  the  case  of  Lawrence  Lawless  vs,  Lewellyn  Ander- 
son, involving  the  right  to  the  S.  E.  ^  of  section  7,  Tp.  94,  Range  50, 
Sioux  Falls,  Dakota,  on  appeal  by  Lawless  from  your  decisions  of  Qct. 
15,  1875,  rejecting  his  claim,  and  of  Jan.  6,  1876,  refusing  a  new  trial. 

Lawless  filed  D.  S.  No.  4873,  May  22,  187 1,  for  said  tract,  alleging 
settlement  May  5,  1871. 

Anderson  made  Homestead  Entry  No.  4358  for  sanie  tract,  February 
20,  1873.  ^^  Aug.  8,  1873,  your  office  authorized  an  entry  of  the  land' 
by  Lawless,  on  his  showing  full  compliance  with  law,  after  due  notice  to 
Anderson,  and  trial  before  the  local  officers.  After  a  hearing,  the  local 
officers  recommended  the  cancellation  of  Lawless' s  filing.  Upon  exam- 
ination before  your  office,  Feb.  3,  1874,  the  case  was  treated  as  of  a  con- 
test under  the  5th  section  of  the  homestead  law,  and  not  in  form  under 
your  order  of  Aug.  8,  1873;  ^"^  X^u  dismissed  it,  and  directed  the  local 
officers  to  receive  his  proof  after  notice  to  Anderson.  Anderson  appealed 
from  this  decision,  and  my  predecessor,  on  Dec.  14,  1874,  ordered  a  re- 
hearing before  the  local  officers.  Trial  took  place  March  6,  1875,  both 
parties  being  present. 

On  October  15,  1875,  y^"  rejected  the  claim  of  Mr.  Lawless,  because 
the  testimony  failed  to  show  that  he  or  his  family  had  ever  lived  on  the 
land,  or  that  he  had  ever  been  naturalized.  Mr.  Lawless  immediately 
forwarded  a  certified  copy  of  his  final  naturalization  papers,  and  also  the 
affidavits  of  Michael  Gill  and  four  others,  showing  that  he  had  lived  on 
the  land,  and  asking  for  a  rehearing ;  this  application  was  refused  Janu- 
ary 6,  1876,  and  the  whole  matter  is  now  before  me  on  appeal  from  your 
decision. 

The  Supreme  Court  of  the  United  States  in  the  case  of  Cross  vs,  De 
Valle,  I  Wall.  8,  and  the  case  of  Osterman  vs.  Baldwin,  6  Wall.  121,  de- 
cided as  follows:  ''That  an  alien  may  take  by  deed,  or  devise,  and  hold 
against  any  one  but  the  sovereign  until  office  found,  is  a  familiar  prin- 
ciple of  law,  which  it  requires  no  citation  of  the  authorities  to  establish. 
*  *  *  His  present  status  is  that  of  a  person  naturalized,  and  that  natu- 
ralization has  a  retroactive  effect,  so  as  to  be  deemed  a  waiver  of  all  lia- 
bility to  forfeiture,  and  a  confirmation  of  his  former  title.*'  I  am  of 
opinion  that  this  doctrine  is  applicable  to  the  case  of  Mr.  Lawless,  and 
that  his  claim  is  as  valid  as  though  he  had  been  naturalized  before  he 
made  his  filing.  It  appears  that  Lawless  is  a  very  poor  and  a  very  igno- 
rant man.  He  was  unable  to  employ  counsel,  and  managed  his  own  case 
at  the  trial,  and,  as  might  have  been  expected,  failed  to  prove  that  he 
had  lived  on  the  land.  The  affidavits  show  that  Lawless  has  lived  on  the 
land,  and  I.  think  that  justice  demands  that  a  rehearing  should  be  ordered. 
I  therefore  reverse  your  decision,  and  direct  that  a  rehearing  be  held  after 
due  notice  to  both  parties. 
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AUBREY  vs.  CLAPP. 

Citizenship — Treaty  of  Guadalupe  Hidalgo. — Under  this  treaty  Mexicans  had  the  pri\i- 
lege  within  one  year  of  electing  to  remain  Mexican  citizens,  or  to  become  citizens  of 
the  United  States.     Subjects  of  other  governments  were  not  included. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  Feb.  4,  1882. 

The  principal  question  in  the  case  respects  the  qualification  of  Aubrey 
as  a  pre-emptor,  the  local  officers  holding  that  he  was  not  qualified  for 
want  of  citizenship,  and  your  decision,  the  contrary. 

The  testimony  shows  that  Aubrey  and  his  father  were  natives  of  Eng- 
land; that  the  father  went  to  Mexico  in  1837,  and  that  in  1844  (the  son 
being  then  15  years  of  age),  both  were  resident  in  California,  then  a 
Mexican  province,  the  father  dying  there  in  1851;  and  that  the  son  re- 
sided there  since  1844.  It  does  not  appear  that  the  father  ever  became  a 
citizen  of  Mexico,  by  process  of  naturalization  or  otherwise,  but  that  he 
resided  there  only.  Neither  the  father  nor  the  son  were  ever  naturalized 
in  the  United  States,  nor  did  either  ever  file  a  declaration  of  intention  to 
become  a  citizen.  The  son,  however,  claims  to  have  exercised  rights  ot 
citizenship  in  California,  and  his  nanie  was  registered  on  the  Great  Register 
of  Placer  county,  in  December,  1877. 

On  these  facts  you  held  that,  under  the  eighth  article  of  the  treaty  of 
Guadalupe  Hidalgo  (February  2,  1848),  between  the  United  States  and 
Mexico,  the  father  became  a  citizen  of  the  United  States,  by  virtue 
whereof  the  son,  when  a  minor,  also  became  a  citizen. 

I  do  not  concur  in  these  conclusions. 

The  eighth  article  of  the  treaty  provides  that  Mexicans  then  established 
in  territories  belonging  to  Mexico,  but  which  thereafter  were  to  remain 
within  the  limits  of  the  United  States,  should  be  free  to  continue  where 
they  then  resided,  "or  to  remove,  at  any  time,  to  the  Mexican  republic ; 
that  those  who  remained  in  said  territories  might  either  retain  the  title 
and  rights  of  Mexican  citizens,  or  acquire  those  of  citizens  of  the  United 
States;  but  they  were  required  to  make  their  election  in  this  respect, 
within  one  year  from  the  date  of  the  exchange  of  ratifications  of  the 
treaty ;  and  those  who  should  remain  in  said  territories  after  the  expira- 
tion of  that  year,  without  having  declared  his  intention  to  retain  the 
character  of  Mexicans,  should  be  considered  to  have  elected  to  become 
citizens  of  the  United  States. 

This  provision  did  not  include  the  subjects  of  other  governments  resi- 
dent in  Mexico,  but  related  to  Mexicans  exclusively.  As  Aubrey,  the 
father,  never  acquired  the  right  of  citizenship  in  Mexico,  but  was  resident 
there  only,  he  was  not,  as  an  Englishman,  the  recipient  of  any  benefit  or 
right,  under  this  article  of  the  treaty.  He  had  no  right  of  election  to 
become  a  citizen  of  the  United  States  thereunder,  nor  does  it  appear  that 
he  ever  attempted  to  exercise  such  election.  And  as  he  was  never  natu- 
ralized in  the  United  States,  nor  declared  his  intention  to  become  a 
citizen  thereof,  but  after  the  date  of  the  treaty  was  resident  only  in  the 
United  States,  as  he  had  previously  been  resident  in  Mexico,  the  son  can 
claim  no  right  of  citizenship  in  this  country  through  him. 

The  allegation  of  the  son  that  in  the  absence  of  his  naturalization,  or 
declaration  of  his  intention  to  become  a  citizen,  he  has  exercised  rights 
of  citizenship  in  California,  and  the  fact  that  he  has  been  registered  on 
the  Great  Register  of  Placer  county,  California,  cannot  aid  his  pre- 
emption right,  because  this  right  is  governed  by  United  States  laws, 
which  require  naturalization,  or  a  declaration  of  intention  to  become  a 
citizen,  from  an  alien,  as  a  prerequisite  to  the  exercise  of  pre-emption 
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rights.  Besides,  such  registration,  made  in  December,  1877,  if  other- 
wise of  any  force,  could  give  no  validity  to  a  settlement  and  filing  made 
in  1876.  A  person  must  have  the  qualifications  of  a  pre-emptor  at  the 
date  of  his  settlement.  (McMurdie  vs.  Central  Pacific  R.  R.  Co., 
Copp's  Land  Owner,  June,  1881.) 

I  am  of  the  opinion  that  Aubrey  was  not  a  qualified  pre-emptor  at  the 
time  of  his  settlement,  and  acquired  no  right  to  the  land  in  dispute.  I 
therefore  reverse  your  decision,  and  award  it  to  Clapp. 


STURGEON  vs.  RINZ. 

Removing  from  Land  of  His  Own. — A  party  who  has  resided  on  a  small  tract,  not 
agricultural  within  the  meaning  of  the  statute,  near  or  within  the  limits  of  a  town  or 
city,  is  not  inhibited  thereby  from  making  a  pre-emption  entry. 

Commissioner  McFarland  to  Reg.  and  Rec,  San  Francisco,  Cal.,  Feb.  I,  1 882. 

The  testimony  in  this  case  was  taken  before  a  commissioner  on  inter- 
rogatories filed,  and  is  very  indefinite  and  unsatisfactory.  It  is  sufficiently 
established,  however,  that  Sturgeon  made  his  settlement  prior  to  the 
homestead  entry  of  Rinz,  and  that  his  residence  has  been  continuous  and 
improvements  sufficient.  The  only  question  in  the  case  is  whether  Stur- 
geon is  inhibited  under  the  law  as  a  pre-emptor. 

It  appears  that  prior  to  his  entry  upon  the  land  in  contest,  Sturgeon 
had  resided  upon  a  piece  of  land  within  or  adjoining  the  corporate  limits 
of  the  town  of  Santa  Barbara,  California.  This  piece  of  land  contained 
about  eighteen  or  twenty  acres,  and  was  used  by  Sturgeon  as  a  residence, 
but  not  for  agricultural  purposes  beyond  the  cultivation  of  a  garden  and 
raising  vegetables  for  family  use,  while  Sturgeon  followed  the  profession 
of  the  law,  and  practiced  in  the  town  of  Santa  Barbara. 

It  has  been  the  ruling  of  this  office,  of  long  standing,  that  parties  who 
resided  upon  and  owned  lots  within  the  corporate  limits  of  town-sites 
were  relieved  from  the  inhibition.  The  fair  and  equitable  construction 
of  this  ruling  would  seem  to  be  that  the  fact  of  residence  within  the  lim- 
its of  a  town  is  merely  an  incident  of  the  rule,  while  the  theory  of  it  is 
based  upon  the  fact  that  lands  of  this,  character  are  not  agricultural  within 
the  meaning  of  the  restriction  of  the  statute. 

It  is  not  definitely  shown  whether  the  lot  from  which  Sturgeon  moved 
was  within  the  corporate  limits  of  a  town-site  or  not  j  nor  do  I  think  it 
material,  in  the  face  of  evidence  to  the  effect  that  it  was  not  agricultural 
land  within  the  meaning  of  the  inhibition. 

I  therefore  award  the  land  to  Sturgeon,  subject  to  his  compliance  with 
the  law  when  he  applies  to  make  his  entry,  and  the  homestead  entry  of 
Rinz  will  remain  subject  thereto. 


HANNUM  vs.  LINTON. 

Ownership  of  Land  by  Pre-emptor . — A  settlement  upon  land  occupied  and  improved  by 
another  is  mere  naked  intrusion,  and  in  such  a  wrone^ful  attempt  to  seize  the  fruits  of 
another's  labor,  there  can  be  no  bona  fide  claim  of  right  whatever. 

Agreement  with  Railroad.— Mortgage.— )\.  entered  into  an  agreement  with  a  railroad  com- 
pany to  purchase  a  certain  tract,  on  certain  conditions,  obligating  himself  that,  until  full 
payment  of  purchase  money,  he  would  permit  no  waste  to  be  made,  or  wood  to  be  cut, 
etc.,  etc.;  the  conditions  were  met,  and  deeds  of  conveyance  delivered  by  the  com- 
pany to  one  M.,  to  whom  H.  was  indebted,  and  who  held  a  mortgage  on  the  land. 
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An  agreement  of  sale  was  eflected  between  H.  and  M.,  which  was  subsequently  con- 
summated, when  H.  conveyed  by  deed  absolute  all  his  right,  etc.,  to  the  land.  On 
the  same  day,  M.  executed  a  lease  to  H.  for  the  term  of  one  year,  conditioned  that  H. 
or  his  assigns  might  at  any  time  during  the  continuance  of  the  lease,  purchase  the  land 
for  a  stated  sum. 
Held:  That,  even  though  the  re-purchasing  clause  in  the  lease  creates  a  defeasance  in 
the  deed,  and  that  considered  in  the  same  connection  constitutes  nothing  more  than  a 
mortgage,  it  does  not  disqualify  H.  as  a  pre-emptor,  for  the  mortgagee  is  the  owner, 
and  the  disqualifying  clauses  in  the  pre-emption  law  refer  directly  to  the  ownership  of 
land  by  the  pre-emptor. 

Acting  Commissioner  ARMSTRONG  to  Reg.and Rec.^  Afarysville,  Cal.,  Oct.  II,  1879. 

I  have  examined  the  contested  case  of  Perry  Hannum  vs.  Henry  Lin- 
ton, forwarded  with  your  letter  of  June  15,  1878,  and  involving  title  to 
the  S.  W.  i^  of  N.  W.  %,  section  8,  and  N.  }i  of  S.  E.  X  and  S.  E. 
}i  of  N.  E.  %,  section  7,  13  N.,  3  W.,  M.  D.  M. 

The  records  of  this  office  show  that  Hannum  filed  D.  S.  10,700  Sep- 
tember 3,  1877,  alleging  settlement  May  i,  1873,  claiming  land  above 
described. 

Henry  Linton  filed  D.  S.  10,679  August  25,  1877,  alleging  settlement 
August  24,  1877,  claiming  same  land. 

Township  plat  filed  August  14,  1877.     Date  of  hearing,  December  4, 

1877. 

The  testimony  in  this  case  shows  that  Hannum  bought  the  improve- 
ments on,  and  the  possessory  right  to,  the  land  in  dispute,  from  J.  F. 
Argyle  and  Reed,  in  May,  1874,  for  which  he  paid  the  sum  of  one 
thousand  dollars. 

Argyle  was  on  the  land  from  the  loth  of  December,  1872,  until  the 
loth  of  May,  1874,  and  as  he  remained  on  the  land  some  two  weeks  after 
Hannum  had  entered  upon  it,  the  real  date  of  Hannum's  settlement  must 
have  approximated  the  ist  of  May,  1874,  and  the  date  of  settlement  al- 
leged in  his  declaratory  statement  is  accounted  for  by  the  fact  that  he 
was  confused  at  the  time  of  its  allegement  by  reference  to  certain  other 
dates  in  hand  which  led  him  astray. 

The  settlement  and  filing  of  Linton  were  made,  respectively,  on  the 
24th  and  25th  of  August,  1877.  And,  if  we  are  to  believe  him  and  his 
witnesses,  he  performed  the  herculean  feat  of  traveling  one  hundred 
miles  by  private  conveyance  (just  how  he  refused  to  tell),  between  the 
date  of  his  settlement  on  the  24th  and  the  evening  of  the  25th,  when  he 
returned  to  his  claim,  in  the  meantime  having  performed  the  official  re- 
quirements pertaining  to  his  claim,  before  the  Register  and  Receiver. 
The  reason  of  this  unusual  expedition  would  seem  to  be  explained  by  the 
fact,  that  by  the  express  implication  of  the  law,  and  under  the  rulings  of 
this  office,  where  adverse  rights  are  in  issue,  the  act  of  settlement  must 
precede  the  declaration  of  the  same.  But  to  one  who  had  any  knowl- 
edge or  conception  of  the  requirements  of  the  pre-emption  law,  this 
remarkable  exhibition  of  haste  would  appear  in  the  light  of  foolishness 
in  the  extreme,  and  ought  to  have  been  explained  on  some  tenable 
grounds;  and  his  refusal,  under  the  instructions  of  his  attorney,  and 
encouraged  by  the  .singular  character  of  your  rulings,  to  give  any  ,explan- 
ation  whatever  of  the  facts  attending  the  transaction,  had  a  strong  ten- 
dency to  develop  suspicion,  and  thereby  weaken  his  case.  The  township 
plat  was  not  filed  in  the  local  office  until  August  14,  1877,  and  at  any 
time  within  a  period  of  three  months  from  that  date,  his  filing  would 
have  been  just  as  valid  and  efficacious  in  the  furtherance  of  his  rights  as 
it  was  on  the  25th  of  August;  and  if  there  were  any  facts  within  his 
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knowledge  tending  to  give  credence  to  his  almost  impossible  statement, 
it  was  due  to  the  integrity  of  his  case  to  furnish  them,  and  not  by  a 
dumb  show  give  cause  for  a  suspicion  of  fraud.  However,  it  is  sufficient 
to  state,  at  the  outset  of  this  case,  that  it  matters  but  little  what  might 
have  been  the  character  of  any  particular  acts  on  the  part  of*  Linton,  or 
to  what  extent  his  good  faith  was  exemplified,  which  under  its  best 
aspect  was  but  limited,  as  it  was  proven  beyond  a  doubt,  and  without  an 
attempt  at  contradiction,  that  Hannum  was  the  owner  of  valuable  im- 
provements on  the  land,  and  had  been  in  the  actual  possession  of  them 
since  1874,  three  years  before  Linton  had  made  any  pretension  to  settle- 
ment. The  case  comes  directly  within  the  purview  of  the  decision  of 
the  United  States  Supreme  Court  in  the  case  of  Atherton  vs.  Fowler,  6 
Otto  513,  and  in  the  light  of  that  decision  Linton  is  a  mere  naked  tres- 
passer, ''making  an  unwarranted  intrusion  upon  the  inclosure  of  an- 
other, an  inclosure  and  occupation  of  years,  on  which  time  and  labor 
and  money  have  been  expended,  and  that  in  such  a  wrongful  attempt  to 
seize  the  fruits  of  other  men^s  labor y  there  could  be  no  bona  fide  claim  of 
right  whatever,  ^^ 

The  question,  however,  as  to  what  rights  Hannum  may  have  as  against 
the  Government  is  not  so  easily  disposed  of,  and  herein  rested  the  whole 
burden  of  the  trial.  There  are  two  disqualifications  in  the  pre-emption 
law;  of  either  and  both  it  was  incumbent  upon  Hannum  to  purge  himself 
before  he  could  secure  title  to  the  land,  viz:  that  he  did  not  leave  land 
of  his  own  to  reside  on  the  public  land  in  the  same  State  or  Territory, 
and  that  he  was  not  the  owner  of  320  acres  of  land  in  any  State  or  Terri- 
tory. 

The  following  are  the  facts  in  the  case:  On  the  5th  day  of  January, 
1872,  Hannum  entered  into  an  agreement  with  the  Central  Pacific  Rail- 
road Company  to  purchase  the  S.  E.  ^  and  E.  ^  of  S.  W.  ^,  section 
29,  14  N.,  2  W.,  and  on  the  9th  of  February,  1872,  agreed  to  purchase 
from  the  same  company  the  S.  E.  ^  section  31,  14  N.,  2  W.,  containing 
in  the  aggregate  400  acres,  for  which  he  was  to  pay  under  certain  condi- 
tions the  sum  of  {2,160.  Hannunv  entered  into  obligations  in  these 
agreements  that  until  the  full  payment  of  said  purchase  money  and  inter- 
est, he  would  permit  no  strip  or  waste  to  be  made  on  said  premises,  and 
no  wood  or  growing  trees  to  be  cut  thereon,  except  for  necessary  family 
use  and  fencing,  and  building  purposes,  without  the  previous  written  con- 
sent of  the  railroad  company.  It  was  also  agreed  that  if  Hannum  failed 
to  punctually  and  strictly  comply  with  any  of  the  stipulations  of  the  con- 
tract, then  the  company  should  be  entitled  to  the  right  of  entering  upon 
and  taking  possession  of  the  premises,  with  all  the  improvements  thereon. 

The  conditions  of  this  agreement  were  complied  with  in  due  time,  and 
deeds  of  conveyance  delivered  by  the  railroad  company  for  the  respective 
tracts.  Hannum,  not  having  been  able  to  comply  with  the  conditions  of 
his  agreement  of  purchase  from  the  railroad  company  out  of  his  own 
means,  borrowed  the  money  from  A.  Montgomery,  and,  having  at  sundry 
times  borrowed  money  for  other  purposes,  it  appears  that  in  October, 
1876,  Hannum  was  indebted  to  Montgomery  in  the  sum  of  {7,837.65, 
for  which  he  gave  a  mortgage.  The  deeds  of  the  railroad^  company,  al- 
though made  to  Hannum,-  were  delivered  to  Montgomery,  and  Hannum 
swears  that  he  never  saw  them,  and  has  knowledge  of  their  existence  only 
through  one  Good,  an  agent  of  Montgomery.  It  also  appears  that  at  or 
about  the  time  the  said  mortgage  was  made,  an  agreement  of  sale  was  also 
effected  between  Hannum  and  Montgomery,  which  was  consummated  on 
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the  8th  day  of  October,  1877,  when  Hannum  conveyed,  by  deed  absolute 
on  its  face,  all  his  right,  title  and  interest  in  the  premises  to  Montgomery 
for  a  consideration  of  J  14,000.  This  consideration  would  place  the  land 
at  an  acreage  value  of  ^35,  which  Hannum  says  was  the  price  at  which  he 
held  it,  and  which  it  was  stipulated  he  should  receive.  On  the  same  day 
upon  which  the  deed  was  executed,  Montgomery  executed  a  lease  of  the 
premises  to  Hannum  for  the  term  of  one  year,,at  a  rental  of  11,175.64. 
This  lease  embodied  an  express  understanding  and  agreement  between 
the  parties  thereto,  that  the  said  Hannum,  or  his  assigns,  might,  at  any 
time  during  the  continuance  of  the  lease,  purchase  the  described  land  of 
Montgomery,  or  his  assigns,  for  the  sum  of  ^7,837.65.  It  is  claimed  by 
the  contestant  that  the  consideration  sum  in  the  lease  (11,175.64)  is  the 
exact  amount  of  interest  accruing  on  ^^7,837.65  at  the  rate  of  one  and 
one-fourth  per  centum  per  month,  and  that  the  matter  of  interest  was  the 
real  consideration  in  the  lease ;  and  although  this  would  seem  plausible 
on  its  face,  yet  Hannum  swears  that  he  knew  nothing  about  the  interest, 
and  that  it  was  "about  the  cu*-tomary  cash  rent  for  land.*' 

The  whole  force  of  the  adverse  party  is  exhausted  in  the  effort  to  show 
that  the  repurchasing  clause  in  the  lease  creates  a  defeasance  in  the  deed, 
and  that  considered  in  the  same  connection,  they  constitute  nothing  more 
than  a  mortgage.  But  even  admitting  this  conclusion,  it  by  no  means 
follows  that  the  fact  would  operate  as  a  disqualification  of  Hannum  as  a 
pre-emptor  ;  for  it  is  a  well  settled  principle  in  law,  that  the  mortgagee  is 
the  owner  of  the  land,  and  that  his  title  can  only  be  defeated  by  the  per- 
formance of  the  condition.  The  disqualifying  clauses  in  the  pre-emption 
law  refer  directly  to  the  ownership  of  land  by  the  pre-einptor ;  and  the 
said  owner  being  sued  alone,  in  the  law,  imports  an  absolute  ownership, 
such  as  would  allow  him  to  cut  wood,  demolish  buildings,  and  dig  whereon 
he  might  please  for  minerals,  etc.,  etc.,  which  would  be  considered  waste 
in  a  qualified  owner;  and  there  is  no  pretext  but  that  Hannum,  from  the 
time  he  first  went  on  the  land  under  his  agreement  with  the  railroad  com- 
pany until  the  day  of  trial,  was  under  the  most  stringent  qualifications  of 
ownership. 

But  I  am  not  prepared  to  admit  that  the  transaction  was  in  the  nature 
of  a  mortgage.  On  the  contrary,  after  a  careful  examination  of  a  num- 
ber of  decisions  of  the  Supreme  Court  of  California  and  of  other  States, 
upon  the  subject,  I  am  inclined  to  the  opinion  that  the  deed  of  Hannum 
to  Montgomery  conveyed  not  only  the  ownership,  but  the  legal  title  with 
it,  and  that  his  right  of  possession  can  only  be  defeated  by  a  good  and 
equitable  defense  on  the  part  of  Hannum. 

I  hold,  therefore,  that  Hannum  did  not  leave  land  of  his  own  when  he 
went  upon  the  land  in  dispute,  as  it  will  not  be  pretended  that  he  was  in 
any  sense  an  owner  of  the  railroad  land  at  that  time,  and  that  he  is  not 
the  owner  of  320  acres  of  land  in  any  State  or  Territory,  and,  conse- 
quently, not  disqualified  as  a  pre-emptor  on  either  of  these  grounds. 

It  is  urged  by  the  contestant  that  Hannum  has  not  resided  upon  his 
claim  continuously,'  but  I  think  this  is  sufficiently  explained  by  the  fact 
that  he  was  cultivating  several  other  tracts  of  land  in  the  neighborhood, 
employing  a  large  number  of  hands,  and  that  in  order  to  accommodate 
himself  to  his  work,  he  would  move  with  his  family  or  a  portion  of  it  to 
the  particular  tract  upon  which  he  might  be  seeding  or  harvesting.  His 
own  testimony,  and  that  of  several  others  corroborates  it,  goes  to  show 
that  the  place  in  dispute  was  his  home,  and  that  he  has  made  considerable 
improvements,  and  cultivated  the  land  to  a  considerable  extent. 
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I  therefore  award  the  land  to  Hannum,  and  you  will  allow  his  entry, 
subject  to  such  proof  as  may  be  satisfactory  to  you ;  and  the  declaratory 
statement  of  Linton  is  held  for  cancellation. 


C.  C.  OLNEY. 


Homestead  Claimant, — A  party  who  has  made  a  homestead  entry,  the  title  to  which  is 
imperfect,  cannot  pre-e/npt  unless  he  abandons  his  claim  to  said  entry.  Even  though 
he  has  made  final  proof  and  received  patent  for  the  land,  he  is  debarred  so  long  as 
the  title  vests  in  him. 

Commissioner  BURDETT  to  C.  C.  Olney,  Minneapolis^  Kansas,  October  6,  1875. 

A  party  who  has  made  an  entry  of  public  lands  under  the  homestead 
laws,  the  title  to  which  is  not  perfected,  cannot  avail  himself  of  the  privi- 
leges of  the  pre-emption  laws,  unless  he  abandons  or  relinquishes  his 
claim  to  said  entry.  Even  after  having  made  final  proof  on  his  home- 
stead entry,  and  received  a  patent  for  the  land,  he  cannot,  while  the  title 
to  the  same  vests  in  him,  avail  himself  of  said  privileges.  By  reference 
to  the  second  sub-division  of  section  2260  of  the  Revised  Statutes  of  the 
United  States,  you  will  observe  that  said  party  comes  within  the  class  de- 
barred, as  one  '*  who  quits  or  abandons  his  residence  on  his  own  land,  to 
reside  on  the  public  lands  in  the  same  State  or  Territory." 


DILLA  vs.  BOHALL. 

Tenant. — A  party  cannot  hold  public  land  as  a  tenant  for  a  claimant  under  the  pre-emp- 
tion law. 
California  Court. — The  action  of  a  California  court  rejecting  a  pre-emptor's  claim,  or 
'   interfering  in  any  manner  with  the  primary  disposal  of  the  public  lands  within  the 
limits  of  the  State,  cannot  be  recognized  by  the  Interior  Department. 

Acting  Secretary  GoRHAM  to  Commissioner  Williamson,  Sept.  26,  1876. 

I  have  considered  the  case  of  D.  N.  Dilla  vs.  Walter  Bohall,  on  appeal 
from  your  decision,  awarding  the  land  to  Dilla. 

Your  recital  of  the  facts  in  the  case,  in  all  material  particulars,  appears 
to  be  correct.  Since  your  action,  the  decision  of  the  district  court  has 
been  affirmed  by  the  supreme  court  of  California. 

Counsel  for  Bohall  urge  that  effect  should  be  given  to  this  decision  of 
the  court.  A  compliance  with  this  request  would  result  in  the  rejection 
of  a  claim  made  under  the  pre-emption  law,  on  account  of  fraud  as  found 
by  the  court,  and  the  failure  to  comply  with  the  terms  of  a  contract  made 
between  said  claimant  and  his  alleged  grantor,  the  defendant  in  this  case. 
In  other  words,  as  the  court  adjudged  that  Dilla  came  into  possession  of 
the  land  by  fraud,  and  was  adjudged  to  have  no  legal  right  to  the  same, 
and  was  ejected  by  order  of  said  court,  he  should  not  be  recognized  as 
possessing  a  valid  pre-emption  claim  as  against  Bohall. 

As  stated,  the  evidence  shows  that  Dilla  was  put  in  peaceable  possession 
of  the  premises  by  Bohall  in  March,  1865,  that  he  resided  thereon  and 
improved  and  cultivated  the  same  until  ejected  by  order  of  the  court  in 
May,  1868.  He  has  complied  with  the  requirements  of  the  pre-emption 
law. 

In  1865  the  tract  was  a  portion  of  the  public  domain  of  the  United 
States,  and  the  only  right  Bohall  had  to  the  same  was  a  possessory  right, 
which  could  only  be  maintained  under  the  pre-emption  law  by  means  of 
personal  evidence  and  possession. 
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« 

Dilla  cannot  be  recognized  as  a  tenant  of  Bohall,  or  as  holding  for 
him,  as  such  a  relation  is  not  recognized  by  the  pre-emption  law. 

To  be  governed  by  the  judgment  of  the  court  rejecting  the  right  of 
Dilla  to  the  land  would  be,  in  effect,  to  recognize  its  right  to  dispose  of 
a  claim  to  the  public  land  of  the  United  States. 

The  State  of  California  was  admitted  into  the  Union  upon  the  express   . 
condition  that  the  people  of  said  State,  through  their  legislature  or  other- 
wise, should  never  interfere  with  the  primary  disposal  of  the  public  lands 
within  its  limits.     Hence  any  action  of  her  courts  to  this  effect  cannot  be 
recognized  by  this  department. 

Dilla' s  claim  is  based  upon  the  ground  of  pre-emption ;  he  obtained 
peaceable  possession  of  the  premises,  and  has  complied  with  the  law  in  the 
matter  of  settlement  and  residence,  and  it  is  not  for  this  department  to 
inquire  whether  the  terms  of  the  contract  between  himself  and  Bohall 
have  been  complied  with,  or  to  inquire  by  what  means  that  contract  was 
made. 

The  reason  assigned  by  Dilla  for  his  failure  to  occupy  the  land  since 
his  ejectment  therefrom  must  be  recognized  as  valid,  as  it  would  be  absurd 
to  require  of  him  an  act  which  would  place  him  in  contempt  of  court. 
If,  under"  this  rule,  the  judgment  of  the  court,  operates  in  his  favor  it  is  a 
matter  which,  in  the  absence  of  legislation  by  which  such  a  state  of  affairs 
might  be  avoided,  this  Department  is  powerless  to  regulate.  Dilla  should 
be  allowed  to  make  payment  for  the  land. 

Your  decison  is  affirmed. 


O'LEARY  vs.  ZOLLARS. 

Occupation. — Occupants  of  public  land  without  any  claim  of  right,  and  without  an  intent 
of  acquiring  title  thereto,  are  mere  trespassers  thereon,  and  acquire  no  rights  which 
they  can  transfer  to  another.         ' 

Prior  Possession. — In  the  case  stated,  the  prior  possession  of  a  person  without  "claim  of 
right*'  of  a  greater  portion  of  a  legal  subdivision,  is  no  bar  to  the  claim  of  another  to 
such  subdivision.     A  joint  entry  may  be  allowed  conflicting  claimants. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  May  8,  l88o. 

I  have  considered  the  case  of  John  O'Leary  vs,  Frederick  Zollars,  in- 
volving the  W.  Yz  N.  W.  i^.  Sec.  lo,  9  N.,  R.  13  E.,  M.  D.  M., 
California. 

The  record  shows  that  the  township  plat  was  filed  in  the  local  office, 
April  29,  1874.  O'Leary  filed  declaratory  statement  June  10,  1876, 
alleging  settlement  the  ist  of  the  same  month,  claiming  the  N.  W.  ^  of 
said  section.  He  subsequently  relinquished  the  E.  ^  of  said  N.  W. 
^,  and  his  filing  as  to  that  tract  was  cancelled  November  29,  1876. 

Zollars  filed  declaratory  statement  July  8,  1876,  alleging  settlement 
November  .30,  i860,  claiming  the  W.  i^  N.  W.  ^,  and  the  N.  ^  S.  W. 
^,  of  said  section.  O'Leary  settled  on  the  tract  in  1862,  and  has  contin- 
uously lived  there  from  that  date.  He  has  a  house,  shed,  fruit  trees,  and 
a  garden  enclosed  of  about  two  acres,  a  portion  of  which  is  on  the  N.  W. 
j^  N.  W.  i^,  and  a  portion  upon  the  S.  W.  ^  N.  W.  J^,  of  said  section. 
He  has  also  enclosed  with  this  about  two  acres  of  the  N.  E.  ^  N.  E.  ^, 
section  9  (not  in  dispute),  and  has  each  year  cultivated  all  of  said  land. 
His  improvements  are  variously  estimated  to  be  worth  from  ^40  to  J  200. 
His  house  is  nearly  on  the  line  dividing  the  two  forty-acre  tracts  of  the 
eighty-acre  tract  in  dispute,  its  precise  location  not  appearing. 

Zollars  has  resided  upon  his  pre-emption  claim  since  1861  continuously. 


540  •       PRE-EMPTIONS. 

His  house  is  on  the  N.  E.  %  S.  W.  ^  of  said  section.  In  1865,  he  pmr- 
chased  the  possessory  right  to  about  200  acres  of  land  with  the  improve- 
ments thereon,  including  the  tract  embraced  by  his  pre-emption  claim,  all 
of  which  was  under  fence.  This  fence  enclosed  about  20  acres  of  the  S. 
W.  y^  N.  W.  i^,  on  which  were  a  portion  of  O'Leary's  improvements. 
These  20  acres  have  been  in  the  exclusive  and  uninterrupted  possession  of 
Zollars  from  that  date,  and  he  has  used  it  as  a  meadow  for  hay.  At  the 
date  of  this  purchase,  he  knew  of  O'Leary's  improvements  on  a  portion 
of  the  S.  W.  ^  N.  W.  ^  of  said  section. 

On  these  facts  you  awarded  to  O'Leary  the  N.  W.  ^  N.  W.  ^  of  said 
section,  and  held  for  cancellation  his  claim  to  the  remaining  portion  of 
the  tract  in  dispute,  upon  the  ground  that  he  was  endeavoring  to  acquire 
title  to  lands  covered  by  the  improvements  of  another.  The  testimony  in 
this  respect  shows  that  the  200  acres  purchased  by  Zollars  had  been  in 
possession  of  various  persons  since  1852,  and  been  sold  from  one  to 
another  until  it  came  into  his  possession;  during  which  time  said  20 
acres  had  been  used  for  meadow  purposes,  as  Zollars  used  it.  It  does  not 
appear,  however,  that  either  of  said  prior  occupants  held  the  same  under 
any  claim  of  right,  or  with  intent  to  pre-empt  or  make  homestead  entry 
thereof,  when  it  came  into  market.  They  were,  therefore,  mere  tres- 
passers on  the  Government's  lands,  and  acquired  no  right  which  they 
could  transfer  to  Zollars.  Nor  does  it  appear  that  0*Leary  ever  infringed 
upon  the  possession  of  Zollars  to  said  20  acres,  but  confined  his  occu- 
pancy to  his  own  improvements  on  the  same  subdivision.  Both  parties 
are  qualified  pre-emptors,  and  both  settled  before  survey.  They  have 
each  improvements  on  the  same  subdivision,  O'Leary  about  two  acres  and 
Zollars  an  enclosed  meadow  of  about  20  acres.  I  think  it  a  proper  case 
for  a  joint  entry  of  the  S.  W.  ^  N.  W.  ^,  and  modify  your  decision  ac- 
cordingly, affirming  it  in  other  respects. 


B.    SETTLEMENT  AND  FILING. 


OSBORNE  vs.  HAVEN  et  al. 

Settlement  Defined. — A  pre-emption  settlement  consists  in  the  performance  of  some  act 

by  the  settler,  in  pursuance  of  an  intention  to  claim  the  benefit  of  the  pre-emption  law, 

connecting  himself  with  the  tracts  claimed. 
How  Settlement  Operates. — Such  settlement  operates  only  upon  the  tracts  with  respect  to 

which  an  intention  to  claim  existed  at  date  thereof.     He  cannot  subsequently  include 

a  tract  as  to  which  no  intention  existed  at  date  of  settlement. 

Acting  Commissioner  HoLCOMB  to  Reg.  and  Rec,  Los  Angeles,  Calif omia^  April  9, 1 88 1. 

I  have  examined  the  case  of  John  D.  Osborne  vs.  C.  D.  Haven  and  F. 
M.  Haws,  involving  the  W.  )^  N.  E.  ^  sec.  32,  Tp.  i  N.,  R.  3  W.,  S. 
B.  M. 

Haven  filed  D.  S.  1672  for  the  N.  E.  ]^  said  section,  November  i, 
1878,  alleging  settlement  June  6,  1875  >  ^"^  Haws  filed  D.  S.  1641,  for 
the  tract  in  contest,  September  17,  1878,  alleging  settlement  November 
20,  1873. 

Plat  filed  September  2,  1878. 

December  11, 1878,  the  additional  homestead  claim  of  John  D.  Osborne 
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was  applied  to  be  located  upon  said  W.  ^  N.  E.  J^,  by  Fred.  T.  Perris, 
attorney  in  fact  for  said  Osborne,  and  the  application  rejected  on  the 
ground  that  the  tract  applied  for  was  embraced  in  a  pre-emption  filing ; 
whereupon  application  for  a  hearing  was  made,  notice  issued,  and  trial 
had  February  5,  1879. 

Said  application  was  made  in  the  interest  of  Haws,  whose  pre-emption 
filing  is  admitted  to  be  invalid,  for  the  reason  that  he  removed  from  land 
of  his  own  to  make  settlement  upon  this  land ;  so  that  the  contest  is  ac- 
tually between  Haven,  claiming  under  the  pre-emption  law,  and  Haws, 
the  intended  beneficiary  under  the  homestead  application.     • 

The  testimony  shows  that  Haws  took  possession  of  the  land  in  1873, 
and  has  cultivated  it  every  year  since;  that  he  has  a  house  there,  and 
fencing  put  up  in  1873  or  1874,  intended  to  separate  the  W.  j4  from  the 
E.  j4  of  said  quarter  section,  but  which  has  been  found  to  be  a  little  east 
of  the  line.  His  possession  has  been  exclusive,  and  recognized  by  all  the 
various  occupants  of  the  E.  }4  N.  E.  }(, 

Haven  settled  in  February,  1876,  upon  the  E.  ^  N.  E.  ^,  having  pur- 
chased the  right  thereto  of  one  Brown,  who  had  never  mvaded  Haws' 
jx>ssession  west  of  the  fence.  At  that  time  he,  Haven,  did  not  claim  the 
W.  J^  N.  E.  5^,  nor  did  he  at  any  time  assert  any  claim  thereto  until 
he  filed  his  declaratory  statement  in  November,  1878.  During  all  that 
time  he  recognized  the  possession  of  Haws.  In  his  testimony  he  admits 
that  he  did  not  claim  the  Haws  tract  until  November,  1878,  when  he 
found  out  that  he  could  pre-empt  160  acres.  .  This  admission,  it  seems  to 
me,  is  fatal  to  his  claim. 

A  settler  under  the  pre-emption  law  is  one  who,  in  pursuance  of  an  in- 
tention to  claim  the  benefits  of  that  law,  does  some  act  connecting  himself 
with  the  particular  tract  claimed,  such  act  being  equivalent  to  announce- 
ment of  such  intention,  from  which  the  public  generally  may  have  notice 
of  his  claim.  Allman  vs»  Thulon,  Copp's  Land  Laws,  p.  693.  Such  set- 
tlement operates  only  upon  such  tracts  as  it  was  the  intention  to  claim, 
and  which  were  subject  thereto.  It  does  not  invest  the  settler  with  the 
pre-emption  privilege,  as  to  a  tract  in  respect  of  which  no  intention  to 
claim  existed. 

From  the  foregoing  it  is  obvious  that  the  filing  of  Haven  for  the  entire 
N.  E.  ^  included  land  upon  which  his  settlement  did  not  operate,  and 
to  which  he  had  laid  no  claim  until  the  date  of  filing,  and  was  as  to  that 
tract — the  W.  j4  N.  E.  }( — inoperative  and  void.  The  same  is  therefore 
held  for  cancellation  as  to  that  tract. 

The  filing  of  Haws  is  held  for  cancellation,  it  being  admittedly  invalid. 
The  tract  was  properly  subject  to  the  additional  homestead  application  of 
Osborne,  which,  in  fact, 'you  should  have  allowed  without  a  hearing, 
subject  to  existing  pre-emption  rights.  You  will,  if  this  decision  becomes 
final,  allow  the  application,  if  no  other  reason  exists  for  its  rejection  than 
that  stated  by  you. 


SAME  ON  APPEAL. 

Additional  Land — A  pre-emptor  who  first  claimed  less  than  160  acres  may  file  for  160 
acres  by  embracing  an  additional  vacant  tract  or  tracts  adjoining  the  land  first  claimed. 

Secretary  KiRKWOOD  to,  Commissioner  McFarland,  January  16,  1882. 

It  appears  that  Haws  removed  from  land  of  his  own  to  settle  on  this 
land,  and  his  filing  is  admitted  to  be  invalid  under  Section  2260  R.  S. 
It  also  appears  that  the  application  to  locate  the  additional  homestead 
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claim,  in  the  name  of  Osborne,  was  made  in  the  interest  of  Haws,  for 
the  purpose  thereby  of  securing  his  right  to  the  tract,  otherwise  defec- 
tive. Haws  erected  a  house  on  the  tract  in  dispute  in  1873,  and  certain 
fences.  His  improvements  are  valued  at  from  $300  to  J400.  His  actual 
residence  appears  to  have  been  on  his  other  land,  elsewhere,  until  about 
three  months  preceding  the  hearing  in  February,  1879.  ^e  states  that 
prior  to  October  30,  1878,  he  resided  on  the  land  in  dispute,  "according 
to  circumstances — ^when  business  required  me. ' '  Another  witness  testifies 
that  prior  to  that  date  he  did  not  reside  on  the  tract,  but  used  it  only  for 
raising  grain.  It  is,  therefore,  doubtful  whether  he  ever  had  an  actual 
residence  on  the  tract  prior  to  Oct.  30,  1878. 

Your  decision,  however,  rests  upon  another  ground,  viz:  that  Havens 
had  never  settled  upon  nor  made  any  claim  to  the  west  half  oi  said  quar- 
ter-section prior  to  the  date  of  his  filing,  but  had  confined  his  occujjation 
and  improvements  to  the  east  half  of  the  quarter-section,  and  had  recog- 
nized and  respected  the  boundary  between  these  two  tracts,  as  established 
by  a  fence  erected  by  Haws  two  years  prior  to  his  (Havens')  entry  on  said 
east  half,  and  hence  that  he  could  acquire  no  right  to 'the  whole  quarter- 
section  by  his  filing.  I  think  that  this  was  erroneous.  It  was  held  by  this 
Department  as  early  as  1859,  in  the  case  of  Bryan  vs.  Whittles  (i  Lester 
391),  that  a  pre-emption  claimant  who  first  claimed  less  than  160  acres, 
might  file  for  that  quantity  and  embrace  it  in  his  claim,  if  no  adverse 
right  had  attached  to  the  additional  tract;  and  that  his  right  would  com- 
mence from  the  date  of  such  notice.  It  is  clear,  under  the  testimony, 
that  prior  to  the  date  of  his  filing.  Havens  had  not  settled  upon  nor  made 
any  claim  to  the  west  half  of  said  quarter-section.  But  his  filing  thereon 
was  public  notice  to  all  that  he  then  claimed  it.  Haws*  claim  was,  at  that 
date,  invalid,  and  of  no  legal  force.  The  tract  was,  therefore,  vacant 
public  land,  subject  to  the  claims  of  Havens,  or  whoever  else  might  ap- 
propriate it.  His  filing  embraced  the  whole  northeast  quarter  of  the  sec- 
tion, and  a  residence  upon  a  part  was  a  residence  upon  the  whole;  and 
as  he  had  a  pre-emption  right  to  1 60  acres,  I  see  no  reason  why  he  might 
not  legally  attach  his  claim  at  the  date  of  his  filing  to  the  unoccupied  80 
acres,  and  thus  embrace  the  quantity  the  law  allowed  him.  He  was  not 
required  to  consider  Haws'  claim,  the  same  being  illegal.  The  tract  was 
to  him  as  if  Haws  had  never  claimed  it,  and  there  was  no  other  claim. 
His  right  to  the  east  half  of  the  quarter-section  is  unquestioned,  and  his 
claim  to  the  west  half  can  be  defeated  only  by  a  prior  and  better  right; 
and  none  appears.  His  filing  is  within  the  time  required  by  law,  and  was 
admissible  under  section  2259  Revised  Statutes. 

The  application  to  locate  the  Osborne  additional  homestead  claim  was 
made  nearly  four  weeks  after  Haven's  filing,  and  after  he  (Havens)  had 
performed  or  attempted  to  perform  acts  of  settlement  on  said  west  half, 
in  which  he  was  threatened  and  forbidden  by  Haws.  This  claim  can, 
therefore,  only  be  allowed  subject  to  the  filing  of  Havens. 

Your  decision*  is  reversed,  and  the  filing  of  Havens  is  permitted  to 
stand. 


CORRIGAN  vs.  RYAN. 

Settlement — Restoration. — No  specific  act  of  settlement,  after  restoration  of  the  land,  is 
required  of  a  settler  whose  every-day  life  can  be  considered  a  compliance  with  the  law. 

Improvements  of  Another. — But  such  settler  cannot  embrace  in  his  claim  land  not  in  his 
possession  on  which  afe  the  improvements  of  another  who,  like  himself,  has  settled 
without  the  protection  of  law. 
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X,£gal  Appropriation. — A  homestead  entry  made  on  the  day  of  the  restoration  of  a  tract 
not  in  the  possession  of  the  pre-emptor  is  a  legal  appropriation  of  the  land  as  soon  as 
it  is  subject  to  entry. 

Secretary  ScHURZ  to  Commissioner  WihhiAMSOii,  April  14,  1877. 

I  have  considered  the  case  of  Matthew  Corrigan  vs.  Michael  Ryan,  in- 
volving the  right  to  the  E.  }4  of  S.  E.  ^,  Sec.  21,  Twp.  2  S.,  R.  11  E., 
'M.  D.  M.,  California,  on  appeal  from  your  decision,  awarding  the  tract 
to  Ryan. 

The  tract  was  restored  to  public  entry  September  4,  1874.  Corrigan 
filed  declaratory  statement  for  the  E.  }4  of  N.  E.  ^  and  E.  j4  of  S.  E. 
}^  of  said  section  21,  on  that  day,  alleging  settlement  in  1872,  and  Ryan 
made  homestead  entry  the  same  day  for  the  tract  in  dispute. 

It  appears  that  Corrigan  entered  upon  the  E.  J^  of  N.  E.  }(,  and  cul- 
tivated a  portion  of  the  same  in  1872,  and  has  resided  thereon  since  that 
date.  From  the  evidence  it  appears  that  he  did  not  have  possession  of 
the  E.  j4  of  S.  E.  ^,  nor  did  he  cultivate  any  portion  of  the  same  until 
after  Mr.  Ryan  made  homestead  entry.  Ryan  settled  upon  the  land  dur- 
ing the  month  of  August,  1874.  He  can  claim  no  right  prior  to  date  of 
entry,  and  the  question  arises,  is  his  homestead  right  defeated  by  the  pre- 
emption claim  of  Corrigan  ? 

No  specific  act  of  settlement,  after  restoration  of  the  land,  is  required 
on  the  part  of  a  settler,  whose  every-day  life  can  be  considered  a  compli- 
ance with  the  law ;  but  can  it  be  held  that  a  right  thus  initiated,  attaches 
to  more  land  than  he  has  in  actual  possession,  and  by  simply  claiming  a 
contiguous  tract  as  a  part  of  his  pre-emption,  he  can  appropriate  to  him- 
self the  improvements  of  another,  who  like  himself  has  settled  without 
the  protection  of  the  law  ?  I  think  not.  I  see  nothing  in  the  law,  or 
the  decisions  of  the  department,  to  justify  such  a  conclusion,  and  it  cer- 
tainly cannot  be  defended  on  any  ground  of  reason  or  justice.  For  two 
years  prior  to  restoration,  the  tract  in  dispute  had  been  in  the  possession 
of  other  parties.  It  is  not  shown  that  Corrigan  during  that  time  made 
any  effort  to  reduce  the  same  to  his  possession. 

Admitting  the  correctness  of  the  doctrine  that  the  right  of  pre-emption 
attaches  ^0  instantly  it  only  operates,  so  far  as  the  claimant  is  concerned, 
on  the  tract  in  his  possession,  and  not  on  land  in  the  possession  of 
another ;  and  your  office  in  such  a  case  is  justified  in  holding  that  a  home- 
stead entry  made  on  the  day  of  the  restoration,  for  a  tract  not  in  the  ac- 
tual possession  of  the  pre-emption  claimant,  but  in  the  possession  of  the 
homestead  claimant,  is  a  legal  appropriation  of  the  land  as  soon  as  it  is 
subject  to  entry.  Had  Corrigan  been  in  the  actual  possession  of  the  land, 
and  been  forcibly  ejected  by  Ryan  prior  to  its  restoration,  another  and 
different  element  would  enter  into  the  case;  but  as  before  stated,  the  tract 
had  not  been  under  his  control,  and  Ryan  had  obtained  peaceable  posses- 
sion of  the  same. 

There  is  nothing,  in  my  opinion,  in  these  views  conflicting  with  those 
expressed  in  the  cases  of  Peterson  vs.  Kitchen,  (^Copp^s  Land  Owner  for 
March,  1876,)  and  Timmons  z^j.  Gleason,  (/^.  fbr  August,  1876,)  but  they 
are  rather  in  accord  with  those  expressed  by  my  predecessor  in  the  case  of 
Porter  vs,  Johnson,  {Id.  for  June,  1876.) 

Your  decision  is  affirmed. 
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DANIEL  ASHTON. 

Filing  for  Additional  Land. — A  party  who  filed  on  an  eighty-acre  tract  cannot  be 
allowed  to  file  for  an  eighty-acre  tract  adjoining  upon  the  cancellation  of  a  homestead 
entry  thereon. 

Secretary  Chandler  to  ComnCr  of  General  Land  Office^  June  6,  1876. 

Ashton,  June  14th,  1875,  filed  D.  S.,  alleging  settlement  June  12th, 
on  an  eighty-acre  tract. 

Upon  the  cancellation  of  a  homestead  entry  on  an  adjoining  eighty, 
and  on  August  28th,  1875,  he  applied  to  amend  his  filing  so  as  to  include 
the  second  eighty.  This,  if  allowed,  would  not  be  the  correction  of  an 
error  or  mistake  in,  nor  properly  an  amendment  of,  his  original  filing, 
but  virtually  a  new  filing,  which  is  inhibited  by  section  2261  R.  S. 

I  affirm  your  decision  rejecting  the  application. 


PORTER  vs.  JOHNSON. 

Cancellation  of  Homestead. — Good  Faith. — No  general  or  inflexible  rule  can  be  laid 
down  in  cases  where  parties  who  are  residing  upon  land  at  date. of  cancellation  of 
homestead  entries,  seek  to  enter  the  tracts  embraced  therein.  It  is  simply  a  question 
of  good  faith,  and  each  case  must  be  considered  upon  its  own  merits. 

Secretary  CHANDLER  to  Commissioner  BuRDETT,  May  8,  1876. 

I  am  in  receipt  of  an  application  by  the  attorneys  of  Johnson  for  a  re- 
view of  my  adverse  decision  of  i7thult.,  in  case  of  J.  D.  Porter  z^j.  R.  R. 
Johnson,  involving  the  right  to  a  quarter  section  of  land,  situated  in  the 
Worthington  District,  Minnesota. 

It  is  alleged  in  said  application  that  my  decision  referred  to  i^  in  con- 
travention of  the  established  rule  of  the  department,  as  enunciated  in  cases 
of  Crystal  vs.  Dahl  and  Eno  vs.  McDonald.     (Copp*s  Land  Laws,  316.) 

The  land  in  controversy  was  covered  in  part  by  a  homestead  entry,  and 
the  remainder  by  a  timber  culture  entry. 

The  former  was  cancelled  May  13th,  and  the  latter  May  20th,  1874. 
The  date  on  which  the  notice  of  cancellation  was  received  at  the  local 
office  is  not  shown,  but  it  could  not  have  been  later  than  May  26,  1874, 
for  Johnson  testifies  that  he  received  notice  from  the  local  office  on  the 
day  of  its  receipt".     It  was  probably  a  few  days  earlier. 

Johnson,  who  testifies  that  he  **  ordered  contest  on  this  land  March 
23,  1874,"  on  May  28,  1874,  made  homestead  entry  of  the  W.  80  and 
timber  culture  entry  of  the  E.  80  of  the  tract  in  dispute. 

Porter  filed  D.  S.  in  time,  alleging  settlement  April  i,  1874.  It  ap- 
pears that  he  purchased  the  claim  and  secured  the  relinquishments  of  the 
prior  settlers  in  the  winter  of  1874;  that  in  April,  1874,  he  built  a  new 
house  upon  the  land,  and  has  continuously  resided  thereon,  and  improved 
and  cultivated  the  same  to  date  of  contest,  January  22,  1875.  ^^  ^^ 
therefore  on  the  land  at  date  of  cancellation  of  the  former  entries,  and 
his  claim  antedates  Johnson's  not  less  than  two  days. 

The  difficulty  in  this  class  of  cases  to  which  counsel  argue  this  case  be- 
longs, arises  from  the  necessity  of  reconciling  the  rights  of  a  pre-emption 
settler  under  the  law  with  the  established  legal  principle  that  no  one  can 
be  allowed  to  take  advantage  of  his  own  wrong. 

In  this  case  Porter's  entry  and  acts  of  settlement  on  the  land  before  the 
cancellation  of  the  prior  entries,  were  without  authority  of  law;  he  was 
without  its  protection,  had  no  legal  status,  and  gained  no  rights  thereby. 
The  day  the  notice  of  cancellation  of  the  prior  entries  was  received  at 
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the  local  office,  the  land  became  open  to  appropriation  by  any  qualified 
party.  He  then  being  upon  the  land,  owning  improvements,  constituted 
him  a  settler;  no  specific  act  was  necessary  to  constitute  a  new  settlement. 
See  my  decision  of  February  23,  in  case  of  Peterson  t'j.  Kitchen  i^Copfs 
Land  Owner  for  1876,  p.  181.) 

The  only  restriction  upon  his  right  is  that  imposed  by  the  principle 
quoted,  and  that  can  only  obtain  so  far  as  is  necessary  to  protect  the 
rights  of  other  qualified  parties,  who  desire  bona  fide  to  appropriate  the 
land  under  laws  applicable  thereto.  If  any  advantage  to  Porter  resulted 
directly  from  his  wrongful  entry  on  the  land,  he  would  not  be  entitled  to 
the  same.  Thus  the  fact  of  his  being  on  the  land  the  morning  of  the 
day  the  cancellation  took  effect,  before  office  hours,  clearly  should  not 
give  him  priority  over  a  homestead  claimant,  making  entry  of  the  land 
as  soon  as  the  land  office  opened. 

In  the  absence  of  an  adverse  claimant,  no  reason  would  exist  for  deny- 
ing Porter's  right  to  allege  and  prove  settlement  the  instant  the  cancella- 
tion takes  effect.  These  remarks  also  apply  to  Johnson,  who  is  in  pre- 
cisely the  same  situation  as  Porter,  except  that  he  claims  under  a  different 
law.     He  cannot  therefore  claim  any  superior  right. 

I  think  the  whole  matter  resolves  itself  into  a  question  of  good  faith, 
and  that  no  general  and  inflexible  rule  should  or  in  justice  can  be  laid 
down  in  such  cases,  but  that  each  case  should  be  considered  on  its  own 
merits. 

In  this  case,  where  both  "  parties  were  residing  upon  the  land  prior  to 
and  at  date  of  cancellation,  and  one  chose  to  obtain  under  the  pre-emp- 
tion law,  and  the  other  under  the  homestead  act,  they  must  be  governed 
by  the  provisions  of  the  respective  acts.  The  pre-emptor  is  entitled  to 
prove  settlement  on  the  date  the  land  became  subject  to  his  claim,  while 
the  homesteader  would  be  entitled  only  from  the  date  of  his  entry. 

I  do  not  think  that  this  case  comes  within  the  rule  laid  down  in  the 
cases  cited  in  the  application  for  review. 

Both  parties  here  were  on  the  land  wrongfully;  they  were  equal  in 
right,  granting  that  Johnson's  settlement  was  in  good  faith  and  legal, 
which  is  disputed  ;  and  Porter  has  priority. 

I  must  decline  to  modify  my  previous  decision.  ■ 


SWINGLEY  vs.  KRAUSE. 

Settlement — Every-day  Life, — After  a  homestead  claimant's  dishonest  entry  has  been 
cancelled,  he  cannot  claim  that  his  '*  every-day  life"  is  a  compliance  with  the  pre- 
emption law  in  the  matter  of  settlement,  especially  after  the  land  in  question  has  been 
appropriated  by  another  and  legal  settler. 

Acting  Commissioner  Holcomb  to  Reg,  and  Hec,  Gainesville,  Fla.,Jun€  15,  1880. 

I  have  examined  the  contested  case  of  John  R.  Swingley  vs,  John  H. 
Krause,  forwarded  with  your  letter  of  October  8,  1868,  and  involving 
title  to  the  S.  E.  ^  Sec.  24,  and  lot  No.  i.  Sec.  25,  28  S.,  18  E.,  and  S. 
W.  %  of  S.  W.  %,  Sec.  19,  and  N.  Vf.%  of  N.  W.  %,  Sec.  30,  28  S., 
19  E. 

The  first  entry  of  this  tract  was  made  by  Benjamin  Hamlin,  May  27, 
1869,  per  homestead  application,  and  receipt  No.  3966,  Tallahassee 
series. 

This  entry  was  corrected  by  letter  *'C"  of  this  office,  February  28, 
1876. 

35 
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The  next  entry  of  the  tract  was  made  by  John  R.  Swingley,  the  con- 
testant, April  25,  1876,  per  homestead  application  and  receipt  No.  3475, 
and  this  entry  was  cancelled  by  letter  "  C''  of  this  office,  April  23,  1878, 
which  was  received  at  your  office  April  26,  1878. 

On  the  same  day  of  the  reception  at  your  office  of  the  cancellation 
letter,  the  tract  was  entered  by  Krause,  per  homestead  application  No. 
6553,  and  afterwards,  on  the  same  day,  was  filed  for  by  Swingley,  per 
pre-emption  D.  S.  69. 

Krause  appealed  from  the  action  of  your  office,  allowing  the  filing  of 
Swingley,  and  on  the  15th  of  July,  1878,  this  office  sustained  your 
action,  and  ordered  a  hearing  in  the  case. 

Your  action  was  sustained,  and  the  hearing  ordered  upon  the  ground 
that  ''That  portion  of  the  decision  in  the  case  of  Crystal  vs.  Dahl>  etc., 
which  requires  a  special  act  of  settlement  from  a  settler  after  restoration 
of  land  before  he  can  initiate  a  valid  claim  is  overruled  by  the  Depart- 
ment when  the  settler  is  actually  on  the  land,  and  whose  every-day  life  is  a 
compliance  with  the  law."  And  in  support  of  this  opinion,  reference  is 
made  to  the  case  of  Corrigan  vs.  Ryan,  Copfs  Land  Owner ^  June,  1875. 

By  reference  to  letter  '*C,''  August  8,  1876,  it  will  be  found  that 
Swingley' s  homestead  entry  was  held  for  cancellation  because  it  was  made 
through  dishonest  motives;  accompanied  by  the  opinion  that  it  should 
not  have  been  allowed. 

I  am  inclined,  therefore,  to  the  opinion  that  the  hearing  in  the  case  was 
ordered  through  a  misapprehension  of  the  facts  in  the  case  as  since  devel- 
oped. 

Swingley  never  claimed  the  land  as  a  pre-emptor  until  after  the  land 
was  open  to  the  first  qualified  applicant,  and  not  until  after  it  had  been 
legally  appropriated  by  the  entry  of  Krause, 

Swingley's  **  every-day  life*'  on  the  land  was  a  compliance,  if  at  all, 
with  the  homestead  law,  and  by  no  means  with  the  pre-emption  law,  and 
the  cancellation  thereof  was  ''  an  official  declaration  that  he  had  no  right 
to  the  land  or  the  possession  thereof,  and  precluded  him  from  claiming  or 
obtaining  any  benefit  from  such  possession."  Dietrick  vs.  Bissey  (fol- 
lowing). 

The  hearing  has  not  changed  the  legal  status  of  the  parties  further  than 
to  furnish  additional  evidence  of  want  of  faith  on  the  part  of  Swingley  ; 
and  I  therefore  award  the  land  in  dispute  to  Krause,  and  hold  the  pre- 
emption filing  of  Swingley  for  cancellation. 


DIETRICK  vs.  BISSEY. 

UnUnvful  Possession. — No  person  can  gain  priority  of  right  to  enter  land  by  reason  of  an 
unlawful  possession  before  the  cancellation  of  a  homestead  entry  thereon,  and  no  one 
should  be  prejudiced  by  reason  of  such  unlawful  possession. 

Cancellation  of  Homestead. — The  cancellation  of  a  homestead  entry  is  an  official  decla> 
ration  that  the  homestead  claimant  has  no  right  to  the  possession,  and  precludes  him 
from  claiming  or  obtaining  any  benefit  from  such  possession. 

Principal  Improvements. -^In  this  case  the  rule  in  Porter  vs.  Johnson  is  followed,  and  the 
land  in  dispute  is  divided  between  the  claimants,  to  secure  to  each  his  principal  im- 
provements. 

Secretary  CHANDLER  to  Commissioner  of  General  Land  Office^  May  20,  1876. 

I  have  considered  the  case  of  August  Dietrick  vs.  Michael  G.  Bissey, 
involving  the  right  to  the  S.  W.  i^,  Section  10,  T.  21  S.,  R.  3  E.,  Wich- 
ita District,  Kansas,  appealed  by  Bissey  from  your  adverse  decision  of 
August  13,  1875. 
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To  your  statement  of  the  facts  may  be  added  that  Dietrick's  house  and 
principal  improvements  are  on  the  W.  ^  of  the  quarter  section,  and 
Bissey's  on  the  east  half. 

Neither  of  the  parties  claims  any  rights  by  virtue  of  his  occupation 
prior  to  the  cancellation  of  Dietrick's  H.  E.,  and  neither  is  entitled  to 
any.  The  possession  of  Dietrick  under  that  entry  was  lawful  until  the 
cancellation  took  effect.  But  the  cancellation  was  an  official  declaration 
that  he  had  no  right  to  the  land  or  the  possession  thereof,  and  precludes 
him  from  claiming  or  obtaining  any  benefit  from  such  possession.  Fully 
recognizing  the  rule  that  no  person  shall  gain  any  priority  of  right  by 
reason  of  an  unlawful  possession,  I  am  Of  the  opinion  that  no  person 
should  be  prejudiced  thereby,  and  that  such  person  should  be  protected 
in  an  equal  right  with  ail  the  world  to  enter  the  land  whenever  it  shall  be 
subject  to  entry. 

In  my  decision  of  the  8th  instant  in  Porter,  vs,  Johnson  reviewing  the 
principle  involved  in  this  case,  I  held  "  the  whole  matter  resolved  itself 
into  a  question  of  good  faith,  and  that  no  general  and  inflexible  rule 
should  or  in  justice  can  be  laid  down  in  such  cases,  but  that  each  case 
should  be  considered  on  its  merits. ' ' 

Following  this  rule,  I  think  that  the  peculiar  circumstances  of  this  case 
require  that  the  land  should  be  divided  between  the  parties,  so  as  to  se- 
cure to  each  his  principal  improvements. 

I  therefore  reverse  your  decision,  and  affirm  that  of  the  local  officers. 


WHITE  vs.  WARREN. 

Unoffered  Land. — A  pre-emption  filing  for  land  not  yet  proclaimed  for  sale  is  voidable 
itnot  preceded  by  a  settlement  upon  the  tract.     If  adverse  rights  have  not  intervened 
between  the  dates  of  filing  and  settlement,  the  government  will  condone  the  negU 
gence  of  the  claimant.     If  adverse  rights  of  third  parties  have  attached,  the  statute 
will  be  strictly  construed. 

Erroneous  Second  Filing. — A  second  filing  which  was  in  fact  intended  as  an  amend- 
ment of  the  existing  one,  and  allowed  for  that  purpose  under  the  erroneous  advice  of 
the  local  officers,  will  not  be  held  as  illegal  under  section  2261  Revised  Statutes 
United  States. 

Removing  from  his  Own  LAnd. — The  inhibition  of  the  pre-emption  law  that  a  person 
shall  not  remove  from  his  own  land  in  the  same  state  or  territory  to  reside  on  the  pub- 
lic land,  applies  to  a  person  who  removes  from  a  tract  of  forty  acres  located  within 
the  limits  of  a  town,  and  the  former  ruling  of  the  office,  regarding  the  removal  from 
a  town  lot,  to  that  extent  modified. 

Failure  to  Appear  at  Hearing, — Parties  of  record  who  failed  to  appear  at  the  hearing 
after  due  notice,  decided  to  have  forfeited  their  right. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec,  Salt  Lake  City^  Utakj  January  3,  1881. 

I  have  examined  the  contested  case  of  William  A.  White  ds.  Elihu 
Warren,  involving  title  to  the  S.  E.  %  of  N.  E.  ^  and  N.  E.  %  of  S. 
E.  5^,  section  28,  7  N.,  i  W. 

The  records  show  that  Francis  Dudman  filed  D.  S.  933,  June  i,  1869, 
for  the  S.  E.  ^  section  28;  that  Elihu  Warren  filed  D.  S.  5,129,  Sep- 
tember 28,  1875,  ^or  the  N.  E.  %  of  S.  E.  }i  section  28,  alleging  settle- 
ment May  I,  1875  5  that  Francis  Oliver  filed  D.  S.  5,329,  January  8,  1876, 
for  the  N.  ^  of  the  S.  E.  %  section  28,  alleging  settlement  January  ^, 
1869;  that  Elihu  Warren  filed  D.  S.  May  20,  1876,  for  the  S.  E.  ^  of 
N.  E.  ^,  and  N.  E.  ^of  S.  E.  ^section  28,  alleging  settlement  Septem- 
ber 28,  1875;  t^^t  William  A.  White  filed  D.  S.  6,533,  November  14, 
1877,  for  the  N.  E.  %  of  S.  E.  X,  and  S.  E.  ^  of  N.  E.  ^  section 
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28,  alleging  settlement  same  day;  and  that  Elihu  Warren  made  H.  E. 
No.  3313,  November  22,  1877,  for  the  S.  E.  }^  of  N.  E.  ^,  and  N.  E. 
^  of  S.  E.  ^  section  28. 

White  made  application  to  purchase,  May  15,  1878,  which  was  con- 
tested by  Warren,  and  trial  had  June  18,  1878. 

It  would  seem  that  White  began  to  build  his  house  on  the  land  in  dis- 
pute on  1 8th  of  November,  1877,  and  prior  to  that  date  he  does  not  claim 
any  residence,  although  his  filing  is  dated  November  14,  1877. 

The  house,  it  is  alleged,  was  completed  before  the  end  of  November, 
1877,  and  White  has  continued  to  reside  on  the  land  and  make  it  his 
home  since  the  i8th  of  November,  1877. 

In  addition  to  his  house  he  has  built  a  corral,  stockyard,  and  shed,  and 
cultivated  five  acres  to  wheat,  and  two  acres  to  sugar-cane. .  When  he  set- 
tled he  bought  improvements  from  Francis  Oliver  to  the  amount  of  1 100. 
He  admits  that  when  he  filed  some  of  the  land  was  plowed,  with  grain 
growing  on  it,  and  a  small  patch  of  lucerne;  also  that  there  was  quite  a 
number  of  peach  trees  planted  and  growing,  and  that  there  was  a  water 
ditch  leading  to  the  land.  There  was  a  fence  on  one  side  of  the  land 
and  through  a  part  of  the  middle  of  it^as  well  as  an  occupied  house,  apd 
a  stable  and  corral :  and  that  all  these  improvements  belonged  to  Elihu 
Warren,  the  contestant. 

Warren^s  status  may  be  briefly  summoned  up  as  follows :  On  the  28th 
of  September,  1875,  ^^  ^^^d  D.  S.  5,129,  for  the  N.  E.  ^  of  S.  E.  j^ 
sec.  28,  and  afterwards,  desiring  to  include  another  legal  subdivision  in 
his  claim,  was  advised  by  the  local  officers  that  the  proper  process  would 
be  to  relinquish  his  pending  filing  and  substitute  a  new  one,  which  he 
did  on  the  20th  of  May,  1876,  and  this  second  filing  comprises  the 
entire  land  in  dispute. 

On  the  2 2d  of  November,  1877,  Warren  again  appeared  before  the 
local  office  and  changed  his  D.  S.  to  a  homestead  entry.  He  alleges  that 
his  reason  for  doing  this  was  that  he  was  informed  by  White  that  his  D.  S. 
was  illegal.  He  alleges  that  he  applied  to  transmute,  and  upon  inquiry 
of  the  local  officers  whether  he  would  be  credited,  in  point  of  time,  with 
his  pre-emption  settlement,  was  informed  that  he  would  not ;  whereupon 
he  relinquished  his  D.  S.,  and  on  the  same  day  made  a  homestead  entry 
for  the  same  land. 

There  are  several  points  in  this  case  which  require  consideration. 

First.  White  filed  before  settlement. 

Second.  Did  White  commence  his  settlement  on  the  i8th  of  Novem- 
ber, 1877,  as  alleged? 

Third.  Was  Warren's  second  filing  illegal,  and  therefore  void? 

Fourth.  Did  White  cure  his  laches  by  effecting  a  settlement  before 
Warren  had  made  a  bona  fide  settlement?  Or,  did  Warren  actually 
effect  a  bona  fide  settlement  prior  to  making  his  homestead  entry  on  the 
22d  of  November,  1877? 

Fifth.  Was  Warren  a  qualified  pre-emptor  at  the  date  of  his  first  settle- 
ment? 

As  to  the  first  proposition,  it  will  not  be  denied  that  the  law,  as  to  fil- 
ing upon  lands  not  yet  proclaimed  for  sale  at  the  date  of  settlement,  is 
^mandatory,  nor  that  a  failure  to  comply  with  the  mandate  under  a  strict 
construction  of  the  law  is  illegal  and  therefore  voidable.  But  under 
various  decisions  of  this  office,  and  of  the  Department  proper,  it  has  been 
held  that  there  is  a  wide  distinction  between  illegality  and  fraud,  and  that 
while  under  the  former  the  acts  of  the  pre-emptor  are  merely  voidable, 
under  the  latter  they  are  void  ab  initio. 
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For  instance :  Where  it  is  shown  that  a  party  before  the  initiation  of 
a  valid  adverse  claim  makes  his  settlement,  although  subsequent  to  his  fil- 
ing, the  government  will  construe  his  laches  into  a  species  of  negligence 
and  condone  it ;  but  when  it  is  shown  that  the  party  is  endeavoring  to 
establish  a  fact  which  has  really  no  existence  in  fact,  and  by  deceit  work- 
ing an  injury  to  an  adverse  party  in  interest,  the  taint  of  fraud  obtains, 
and  the  act  becomes  fraudulent.  In  other  words,  that  where  the  govern- 
ment alone  is  concerned  liberality  is  the  rule,  but  where  adverse  rights  of 
third  parties  are  concerned,  a  strict  construction  of  the  obvious  meaning 
of  the  statute  must  be  maintained. 

There  is  some  controversy  as  to  the  exact  date  of  White's  settlement. 
He  swears  that  he  commenced  to  build  his  house  on  the  i8th  of  Novem- 
ber, 1877,  and  that  from  this  date  commenced  his  actual  and  continuous 
residence.  In  this  he  is  corroborated  by  Francis  Oliver,  an  adjoining 
neighbor,  who  swears  that  White  commenced  to  erect  his  house  about  the 
1 8th  or  20th  of  November  as  aforesaid  ;  and  Hugh  L.  Pennington  swears 
that  it  was  sufficiently  completed  for  habitation  in  the  first  days  of  De- 
cember, 1877. 

The  only  direct  negative  testimony  on  this  point  is  that  of  the  adverse 
claimant,  which  must  be  taken  fos  what  it  is  worth,  and  as  corroborated 
by  the  testimony  of  disinterested  witnesses.  He  says  he  is  positive  that 
White  did  not  commence  the  erection  of  his  house  until  after  the  2 2d  of 
November,  1877,  and  that  it  was  not  completed  until  the  latter  part  of 
December  following.  H.  A.  Sparks  and  C.  C.  Williamson  are  produced 
as  witnesses  to  substantiate  his  testimony,  but  Sparks  materially  qualifies 
the  statement  by  saying  that  there  was  no  completed  house  on  the  23d  of 
November,  1877,  and  Williamson  leaves  the  matter  in  a  state  of  uncer- 
tainty by  merely  asserting  that  there  was  no  house  there  on  the  said  23d 
of  November.  So,  therefore,  it  is  safe  to  say  that  the  affirmative  evidence 
of  White,  so  closely  corroborated  as  it  is  by  the  testimony  of  an  adjoin- 
ing neighbor,  is  more  worthy  of  credence  than  the  negative  testimony  of 
an  interested  party,  who  is  not  corroborated  by  any  testimony  whatever. 

As  to  Warren's  second  filing,  all  the  circumstances  go  to  show  that  it 
cannot  be  construed  as  an  illegal  act  on  his  part.  He  acted  in  accord- 
with  the  advice  of  the  local  officers,  who,  he  had  a  right  to  suppose,  were 
familiar  with  all  the  laws  and  regulations  pertaining  to  the  preliminary 
methods  of  perfecting  pre-emption  claims  5  and  there  is  an  entire  absence 
of  any  design  on  his  part  to  violate  the  law  or  evade  any  of  its  require- 
ments. 

The  law,  of  course,  is  specific  in  its  injunctions  against  the  enjoyment 
of  more  than  one  pre-emption  right  by  the  same  person,  and  declares 
that  where  a  party  has  filed  his  declaration  of  intention  to  claim  the 
benefit  of  the  provisions  of  the  law  for  one  tract  of  land,  he  shall  not 
file  at  any  future  time  a  second  declaration  for  another  tract.  But 
the  construction  of  the  law  has  never  been  held  to  preclude  a  party 
from  amending  his  filing  so  as  to  embrace  a  quantity  of  land  not 
exceeding  160  acres  under  properly  defined  restrictions,  and  the 
mere  irregularity  in  the  modus  operandi  of  effecting  the  same  purpose 
could  not  be  construed  as  a  violation  of  the  law.  Whatever  rights  War- 
ren had  to  the  land  before  his  relinquishment  were  not  affected  thereby, 
and  whatever  intentions  he  may  have  had  were  not  changed ;  for  his 
acts,  as  he  supposed,  were  in  full  accord  with  the  law  and  the  regulations 
growing  out  of  it. 

A  relinquishment  is  a  forsaking,  abandonment  or  giving  over  a  right ; 
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but  in  this  case  there  is  an  entire  absence  of  any  such  qualifications,  and 
the  quo  animo  is  shown  by  all  concurrent  facts  to  have  been  directly  the 
reverse;  and  the  relinquishment  having  been  made  under  a  misunder- 
standing of  the  nature  of  the  transaction,  can  only  be  viewed  in  the 
light  of  a  process  of  amendment. 

Did  Warren  effect  a  legal  residence  upon  the  land  in  dispute  prior  to 
the  date  of  his  homestead  entry?  I  am  of  the  opinion  that  the  evidence 
upon  this  point  is  clearly  adverse  to  the  proposition.  And  it  is  not  nec- 
essary to  travel  outside  his  own  admissions  for  suf&cient  proof  of  his 
domicil  from  the  date  of  his  alleged  settlement  in  May,  1875,  until,  and 
it  would  seem  some  time  after,  the'  2  2d  of  November,  1877,  the  date  of 
his  homestead  entry. 

The  house  on  the  land  which  he  claims  to  own  had  been  used  as  a  pest- 
house  by  the  town  of  North  Ogden  during  the  year  1876,  and  its  next 
habitation  was  by  one  John  Garratt,  who  was  still  living  in  it  during  the 
month  of  November,  1877,  and,  indeed,  up  to  the  20th  of  December  fol- 
lowing. Now,  the  fact  that  Garratt  was  the  lessee  of  Warren  can  have 
no  controlling  interest  in  the  case,  as  the  main  point  to  be  determined  is, 
did  Warren  have  such  a  residence  upon  the  land  as  is  contemplated  and 
required  by  the  pre-emption  law  ?  He  had  a  residence  in  North  Ogden, 
but  a  short  distance  from  the  land  in  dispute,  and  admits  that  his  wife, 
and  the  greater  portion  of  his  children,  continued  to  reside  at  that  place 
until  after  he  had  effected  his  homestead  entry,  while  he  and  the  other 
portion  of  the  children  cultivated  the  land  in  dispute,  and  sometimes  slept 
and  ate  there.  The  greater  portion  of  his  stock  and  farming  implements 
were  kept  at  the  residence  in  North  Ogden,  and  a  good  portion  of  the 
proceeds  of  the  pre-emption  claim  carried  there  for  sale  or  consumption 
as  the  case  might  be.  Hugh  L.  Pennington  swears  that  he  resided  within 
fifty  rods  of  Warren's  house  in  North  Ogden  in  1876,  and  up  to  Decem- 
ber, 1877  ;  that  he  had  a  carpenter  shop  within  twenty-five  rods  of  said 
house,  and  that  during  all  that  time,  night  and  morning,  he  had  seen 
*' Elihu  Warren  and  his  family  at  the  house  in  North  Ogden.*'  The 
statement  of  Warren  that  his  family  resided  in  North  Ogden  in  order  to 
enjoy  school  facilities  will  not  avail,  even  if  it  were  well  substantiated, 
which  it  is  not;  for  a  person  cannot  claim  two  residences  at  the  same 
fime,  and  the  evidence  is  conclusive  that  his  legal  domicil  was  in  the 
town  of  North  Ogden,  to  which  place,  whenever  he  was  absent  on  any 
business  or  calling  whatever,  he  had  the  manifest  intention  of  returning. 

The  other  and  last  feature  of  this  case  is  worthy  of  particular  attention. 

The  pre-emption  law  explicitly  inhibits  the  removal  of  a  pre-emptor 
from  his  residence  on  his  own  land  to  reside  upon  the  public  land  in  the 
same  state  or  territory;  and  although  this  office  has  heretofore  so  liberally 
construed  the  statute  as  to  relieve  parties  from  the  inhibition  who  resided 
upon  and  owned  lots  within  the  corporate  limits  of  town-sites,  yet  it  is 
apparent  that  there  must  be  some  reasonable  limit  to  this  construction  of 
the  statute.  It  was  made  obviously  and  avowedly  with  reference  to  ordi- 
nary dwelling  lots  in  town  and  cities,  and  upon  the  theory  that  they  did 
not  constitute  agricultural  land  within  the  meaning  of  the  restriction. 
But  here  is  a  man  who  owns  40  acres  within  a  town-site,  divided  into  but 
three  lots,  the  one  on  which  he  resides  containing  20  acres.  On  this 
land  he  admits  that  he  raises  more  agricultural  products  than  upon  his 
homestead  claim,  although  he  claims  to  have  26  acres  of  the  latter  under 
cultivation,  and  actually  leases  out  a  part  of  said  town-site  land  to  be 
worked  **on  the  shares.**     It  must  be  held,  therefore,  that  the  former 
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construction  of  the  statute  does  not  relieve  Warren  from  the  inhibition, 
and  that  he  is  not  a  qualified  pre-emptor. 

After  a  very  careful  examination  and  consideration  of  all  the  testimony, 
and  the  application  of  the  law  thereto,  I  have  no  hesitation  in  deciding 
that  White  has  the  better  right  to  the  land ;  and  it  is  hereby  awarded  to 
him,  subject  to  the  future  compliance  with  the  law  to  your  satisfaction. 
The  homestead  entry  of  Warren  is  held  for  cancellation,  as  well  as  the 
claims  of  Dudman  and  Oliver,  who  were  notified  and  failed  to  appear. 


TIMMONS  vs.  GLEASON. 

Notice  by  Publication. — ^Where  land  has  been  reserved  and  then  released  from  such  res- 
ervation, the  rule  is  to  give  notice  by  publication  when  the  land  will  become  subject 
to  appropriation. 

Preference, — A  pre-emptor  who  has  been  living  on  such  land  will  have  preference  over  a 
pre-emptor  who  makes  settlement  on  the  day  the  land  becomes  subject  to  appropri- 
ation, other  things  being  equal. 

Secretary  Qa.Mi^Tii.'e.T.  to  Commissioner  YflLLiMASOU,  July  II,  1876. 

I  have  considered  the  case  of  Oliver  C.  Timmons  vs,  Dennis  Gleason, 
involving  the  right  to  the  N.  W.  ^  section  23,  T.  2  S.,  R.  11  E.,  M.  D. 
M.,  California,  on  appeal  by  Gleason. 

Johanna  Maher,  who  was  originally  a  party,  made  default,  and  is  not 
now  in  the  case. 

The  land  is  within  the  limits  of  the  withdrawal  of  November  30,  1867, 
for  the  Stockton  and  Copperopolis  Railroad  Company,  act  of  March  2d, 
1867  (14  Stat.  548). 

On  June  15th,  1874  (18  Stat.  72),  Congress  enacted  that  the  lands 
granted  to  said  company  "  and  which  have  not  been  patented  by  the 
United  States  to  said  company  undei*  said  grant,  which  has  expired  by 
limitation,  are  hereby  declared  forfeited  to  the  United  States,  and  these 
lands  shall  hereafter  be  disposed  of  as  other  public  lands  of  the  United 
States.'* 

By  letter  of  July  9,  1874,  to  the  local  officers,  your  office  directed  the 
restoration  to  homestead  and  pre-emption  entry  after  thq  usual  published 
notice. 

Publication  was  accordingly  made,  and  September  4,  1874,  the  land 
was  opened  to  appropriation  under  general  laws. 

Both  parties  are  qualified  pre-emptors,  and  filed  D.  S.,  September  4, 
1874,  alleging  settlement  the  same  day  as  their  filings. 

It  appears  that  Timmons  went  upon  the  land  early  on  the  morning  of 
the  day  he  alleges  settlement :  commenced  the  erection  of  a  house,  slept 
thereon,  and  has  continued  his  residence,  improvement  and  cultivation 
to  time  of  trial,  in  March,  1875. 

It  further  appears  that  Gleason  settled  on  the  land  in  May,  1874,  has 
placed  thereon  a  house  and  other  improvements,  and  has  one  hundred 
acres  under  cultivation;'  that  shortly  after  12  o'clock  at  night  on  the 
morning  of  September  4,  1874,  he  with  several  of  his  neighbors  started 
to  go  to  the  land  office,  thirty-five  miles  distant,  to  file  for  the  land  they 
severally  claimed ;  that  he  filed  his  D.  S.  that  day  as  before  recited,  and 
immediately  thereafter  returned  to  the  land  and  has  there  resided  to  time 
of  trial. 

You  held  in  passing  upon  the  case  that  the  rights  of  neither  party 
could  attach  to  the  land  prior  to  September  4th,  1874;  that  as  on  that  day 
Gleason  did  not  perform  any  new  or  distinct  act  of  settlement,  while 
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Timmons  did,  the  latter  was  entitled  to  priority ;  and  you  award  him  the 
llhd. 

There  are  two  points  requiring  consideration  in  the  case:  ist.  When 
did  the  restoration  take  place?  and  2d,  which  of^the  two  claimants,  if 
either,  is  entitled  io  priority? 

In  regard  to  the  first  point — it  is  the  universal  custom,  where  lands 
have  been  reserved  and  released  from  such  reservation,  to  give  a  prelimi- 
nary published  notice,  fixing  the  date  from  which  they  would  be  subject 
to  appropriation.  This  rule  is  founded  in  reason  and  propriety,  has  been 
recognized  and  approved  by  the  Supreme  Court,  and  is  too  well  settled 
to  be  seriously  questioned.  The  reasons  and  authorities  are  well  set 
forth  in  your  letter  of  December  29,  1875,  ^o  Hon.  H.  F.  Page.  I  agree 
•with  you  that  the  restoration  did  not  take  efi*ect  until  the  date  fixed  in 
the  published  notice,  to  wit :  Sept.-  4,  1874. 

In  regard  to  the  second  point — Gleason  was  upon  the  land  for  a  short 
time,  the  morning^  of  the  4th  of  September,  1874,  and  before  Timmons 
had  entered  thereon ;  he  left  it  only  to  properly  put  his  claim  on  record, 
under  the  manifest  impression  that  it  was  important  to  make  his  filing  at 
the  earliest  date  possible,  and  returned  thereafter  and  continued  his  im- 
provement and  cultivation. 

In  the  case  of  Porter  vs,  Johnson  (^Copfs  Land  Owner  for  June,  1876, 
p.  37),  and  case  of  Peterson  vs.  Kitchen  {^Ib.  for  March,  1876,  p.  181), 
it  was  held  that  where  a  person  was  settled  upon  and  cultivating  a  tract 
of  land,  no  specific  act  was  necessary  to  constitute  a  settlement,  and  that 
such  person's  every-day  life  was  an  act  of  settlement  within  the  definition 
of  that  word. 

It  follows  that  Gleason 's  being  on  the  land  the  morning  of  September 
4,  1874,  in  the  possession  of  his  improvements,  constituted  him  a  set- 
tler; and  being  there  before  Timmons  settled,  he  was  the  prior  settler, 
and  entitled  to  take  the  land  upon  showing  full  compliance  with  the  law; 
and  I  so  decide. 

I  accordingly  reverse  your  decision. 


PETERSON  vs.  KITCHEN. 

Railroad  Grant, — A  party  who  went  upon  land  reserved  under  a  railroad  grant,  w^ith 
assurances  from  the  company  that  he  could  purchase  it  of  them,  vas  not  wrongfully 
upon  the  land,  when  the  department  decided  that  it  was  not  included  within  the  reser> 
vation  to  the  company,  and  had  ordered  the  same  restored  to  settlement. 

Settlement. — Where  a  pre-emptor  is  living  upon  and  cultivating  such  tract  of  land,  no 
specific  act  is  necessary  to  constitute  a  new  settlement  after  the  restoration  thereof  to 
market. 

Secretary  CHANDLER  to  Commissioner  BuRDETT,  Feb.  23,  1876. 

I  have  considered  the  case  of  Henry  Peterson  vs.  George  Kitchen  and 
the  University  of  California. 

The  land  in  dispute  is  the  S.  W.  i^  of  Sec.  11,  Twp.  9,  S.,  R.  2  W., 
California. 

Th6  facts  established  by  the  record  evidence  are  sufficiently  stated  in 
your  decision. 

The  local  officers  awarded  the  land  to  Peterson.  This  award  was  over- 
ruled by  you  for  the  reason  that  Peterson  entered  upon  the  land  while  it 
was  included  within  a  reservation  to  the  Central  or  Southern  Pacific  Rail- 
road Company,  and  after  it  was  restored  to  entry,  did  not  show  or  allege 
any  new  specific  act  of  settlement. 
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Your  decision  is  based  upon  a  construction  given  to  the  rulings  of  my 
predecessor  in  the  cases  of  Crystal,  vs.  Dahl  and  Eno  vs.  McDonald. 
(See  Copp's  Land  Laws,  pp.  316  and  317.) 

I  have  carefully  examined  those  decisions,  and  am  unable  to  give  them 
the  same  construction  you  do,  as  applicable  to  every  case;  neither  do  I 
think  that  the  decisions  of  this  department  establish  or  warrant  such  a 
rule.  Those  cases,  as  well  as  others,  hold  that  a  person  who  wrongfully 
enters  upon  unsurveyed  or  reserved  lands,  gains  nothing  by  his  residence 
and  improvements  thereon;  that  he  cannot  initiate  a  claim  in  that  way. 
This  rule  is  eminently  wise  and  just,  and  should  be  enforced  in  every 
proper  case.  It  is  a  rule,  however,  which  applies  only  to  persons  who  go 
upon  such  lands  wrongfully. 

Can  Peterson  justly  be  considered  as  coming  within  that  rule?  I  think 
not. 

• 

The  evidence  clearly  shows  that  Peterson  went  upon  the  land  suppos- 
ing it  belonged  to  the  Central  or  Southern  Pacific  Railroad  Company; 
that  he  expected  to  buy  the  land  of  said  company,  and  that  soon  after 
his  entry  he  made  an  application  to  purchase  the  same,  and  was  informed 
by  the  company  that  as  soon  as  it  had  acquired  the  title  to  the  lands  in- 
cluded in  the  reservation,  a  price  would  be  fixed  upon  them,  and  that  a 
preference  would  be  given  to  actual  settlers  thereon.  He  was  given  to 
understand  that  his  rights  would  be  protected,  and  that  he  need  not  give 
himself  any  uneasiness.  With  these  assurances  from  the  company,  Peterson 
went  on  and  made  his  improvements,  worth  at  least  eight  hundred  dollars. 

He  was  at  work  upon  the  land  when  he  received  the  information  that 
this  Department  had  decided  that  said  lands  were  not  included  within 
the  reservation  to  said  company,  and  had  ordered  the  same  restored  to 
settlement. 

Upon  the  day  the  land  was  restored,  Peterson  filed  his  declaratory 
statement  therefor. 

Can  stronger  proof  be  presented  that  he  was  acting  in  good  faith,  and 
with  an  henest  intention  of  making  this  land  his  home? 

Can  it  be  properly  said  that  he  was  wrongfully  upon  the  land  ?  It  has 
been  held  by  this  Department  that  where  a  pre-emptor  was  living  upon 
and  cultivating  a  tract  of  land,  no  specific  act  was-necessary  to  constitute 
a  new  settlement.     (Kaslen  vs.  Benz,  Lester,  Vol.  i,  p.  418.) 

At  the  time  this  land  was  restored  to  entry,  Peterson  was  actually  resid- 
ing upon  and  cultivating  the  same.  He  had  a  dwelling-house,  out-build- 
ings, some  growing  crops,  and  upwards  of  twenty  head  of  cattle  thereon. 

His  every-day  life  was  an  act  of  settlement  within  the  definition  given 
that  word. 

See  Allman  vs.  Thulon,  Copp*s  Land  Laws,  page  693. 

Kitchen  entered  upon  the  land  with  full  knowledge  of  Peterson's  resi- 
dence and  improvements  thereon.  He  has  made  some  improvements,  but 
I  think  the  good  faith  of  his  residence  thereon  is  very  questionable.  He 
attempted  to  prove  at  the  trial  that  Peterson  was  in  partnership  with  one 
Johnson  in  the  land.  He  gave  that  as  the  reason  for  his  going  upon  it. 
Whatever  joint  claim  or  interest  may  have  existed  between  Peterson  and 
Johnson  to  the  land,  it  ceased  to  exist  prior  to  Peterson's  filing  his  declar- 
atory statement. 

In  any  view  of  the  case,  I  think  "Peterson  is  entitled  to  the  land.  The 
University  of  California  has  allowed  the  case  to  go  by  default,  and  there- 
fore its  rights  cannot  be  considered  in  this  case. 

Your  decision  is  therefore  reversed. 
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TONG  VS.  HALL,  et  al. 

Pre-emption  Rights  Extinguished. — All  rights  of  pre-emption  existing  in  any  person 
upon  land  in  a  township  offered  at  public  sale  are  extinguished  on  the  day  appointed 
for  the  commencement  of  the  sales,  if  .not  asserted  prior  to  the  date  of  sale,  and  no 
rights  can  descend  to  heirs  based  upon  settlement  prior  theret(f. 

Mineral  Return. — Land  designated  as  mineral,  but  actually  agricultural  in  character^  is 
only  subject  to  pre-emption  after  their  segregation  from  the  mineral  lands  by  the  Sec- 
retary of  the  Interior. 

Secretary  Chandler  to  Commissioner  Burdett,  February  5,  1876. 

I  have  examined  the  case  of  Margaret  Tong,  administratrix  of  the 
estate  of  Hezekiah  Tong,  deceased,  vs.  W.  J.  Hall  and  mineral  affiants, 
touching  the  right  of  entry  upon  W.  ^  of  N.  E.  ^  and  W.  J^  of  S.  E. 
5^,  12,  9  N.,  8  E.,  Sacramento  district,  California,  on  appeal  from  your 
decision  of  4th  of  January,  1875,  ^^  favor  of  **  The  Heirs  of  Tong." 

The  township  plat  was  filed  in  1855,  ^'^^  *^^  ^^^^  ^^  proclaimed  in 
1858,  but  was  suspended  from  offering  on  the  day  of  sale  by  the  Register 
and  Receiver,  and  noted  in  the  report  of  offering  in  February,  1859,  as 
**  reserved  mineral  land  *' — affidavits  alleging  its  mineral  character  having 
been  duly  presented. 

Hezekiah  Tong  died  in  1861  or  1862,  Mrs.  Tong  filed,  August  3, 1870, 
D.  S.  No.  1 41 6,  alleging  settlement  September  15,  1852,  on  the  S.  E.  ^ 
of  S.  W.  1/  and  S.  W.  %  of  S.  E.  %,  Sec.  i,  and  W.  ^  of  S.  E.  %, 
Sec  12,  9  N.,  8  E. 

She  had  previously  filed  D.  S.  No.  542,  on  the  5th  of  December,  1868, 
claiming  settlement  November  15,  1852,  on  N.  W.  ^  of  N.  E.  %  and 
N.  E.  %  of  N.  W.  y^,  12,  9  N.,  8  E. 

November  15,  1871,  she  as  widow  and  administratrix  of  Hezekiah 
Tong,  deceased,  amended  D.  S.  No.  1416  and  filed  D.  S.  No.  3228,  aban- 
doning the  land  filed  for  in  section  i,  and  claiming  the  W  j^  of  N.  E. 
^  and  W.  yi  of  S.  E.  ^  of  section  12,  the  land  embraced  in  this  contest. 

On  the  succeeding  oay,  Nov.  i6th,  1871,  she  filed  in  her  own  right  as 
a  pre-emptor,  D.  S.  No.  3231,  amendatory  of  D.  S.  54*,  dropping  the 
entire  claim  embraced  in  that  filing,  and  claimed  the  N.  E.  ^  of  S.  E. 
?/,  and  S.  j4  of  S*  E.  }(  of  section  i,  9  N.,  8  E.,  alleging  settlement 
November  30th,  1862,  subsequent  to  her  husband's  decease. 

Henry  Stetson  filed  D.  S.  No.  2716,  May  19th,  alleging  settlement  May 
9th,  1871,  upon  S.  E.  y^  of  section  12,  9  N.,  8  E.,  and  filed  his  abandon- 
ment thereof  February  loth,  1872. 

W.  J.  Hall  filed  D.  S.  No.  3401,  February  13th,  1872,  alleging  settle- 
ment on  the  S.  E.  ^  of  section  12,  June  ist,  1871. 

The  case  was  called  before  the  district  officers  March  20th,  1872,  and 
adjourned  to  October  15th,  1872,  when  it  was  further  adjourned  to  April 
15th,  1873,  ^^^  W21S  then  continued  until  the  following  day. 

The  Register  and  Receiver  upon  the  testimony  offered  adjudged  the 
land  to  be  agricultural,  and  admitted  the  right  of  the  heirs,  and  you  have 
affirmed  their  decision. 

Copy  of  letters  of  administration,  dated  January  loth,  1863,  is  filed, 
showing  appointment  of  Samuel  T.  Tong  and  Margaret  Tong,  as  admin- 
istrator and  administratrix  of  the  estate  of  Hezekiah  Tong,  deceased. 

From  the  various  filings  and  amendments  of  the  claim,  it  is  difficult  to 
determine  the  exact  description  of  the  land  originally  settled  upon  and 
claimed  by  Hezekiah  Tong  in  1852. 

From  the  testimony,  however,  it  appears  that  he  gradually  extended  hb 
improvements  to  embrace  a  much  larger  area  than  160  acres,  using  the 
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land  principally  for  grazing  purposes,  in  connection  with  his  business  as 
a  hotel-keeper  and  proprietor  of  a  toll  road. 

There  is  in  your  office  a  case  heard  in  1869,  and  decided  November  29, 
1 87 1,  in  which  Margaret  Tong  claimed  against  the  town-site  of  Clarks- 
ville,  the  N.  E.  %  of  N.  W.  ^  of  12,  9  N.,  8  E.,  ynder  her  D.  S.  No. 
542,  recited  above,  for  the  N.  W.  }(  of  N.  E.  ^,  and  N.  E.  ^  of  N.  W. 
j^,  abandoned  by  her  on  the  i6th  of  November,  1871,  as  before  stated. 

The  testimony  then  offered,  taken  with  that  introduced  by  her  in  the 
present  case,  clearly  fixes  the  limits  of  the  original  claim,  of  160  acres, 
said  to  have  been  included  in  the  purchase  under  which  he  took  posses- 
sion, as  extending  northward  from  about  the  centre  of  the  N.  W.  ^  of 
N.  E.  ^  of  12,  9  N.,  8  E.,  to  a  point  in  the  E.  yi  of  section  i,  thence 
westward  to  the  W.  J^  of  i,  thence  southerly  to  include  the  whole  or  the 
greater  part  of  the  N.  E.  ^  of  N.  W.  ^  of  12,  thence  easterly  to  the 
place  of  beginning.  His  claim  was  encroached  upon  by  the  town  im- 
provements, in  which  encroachment  members  of  his  own  family,  now 
claiming  as  heirs,  participated,  although  Mrs.  Tong  swears  that  it  was 
against  the  protest  of  Mr.  Tong.  She  having  abandoned  the  contest, 
however,  the  entry  of  the  town-site  was  permitted  by  your  decision  above 
cited. 

It  is  clear,  therefore,  that  the  original  claim  of  the  ancestor,  if  he  ever 
intended  to  assert  any^Jiing  more  than  a  possessory  right  under  the  Cali- 
fornia statutes,  included  but  a  small  portion  of  the  land  covered  by  the 
present  application. 

It  is  further  shown  that  at  the  date  of  his  settlement,  and  for  years  sub- 
sequent to  his  death,  the  land  was  conceded  to  be  mineral,  and  was  con- 
stantly worked  and  prospected  at  pleasure  by  miners  up  to  the  date  of 
the  initiation  of  this  contest. 

The  plat  of  survey  was  filed  in  1855,  and  the  land  was  proclaimed  in 
1858;  yet  no  claim  was  presented,  and  all  rights  of  preemption  there- 
tofore existing  in  any  person  upon  the  same,  were  extinguished  on  the 
day  appointed  for  the  commencement  of  the  sales.  See  section  14,  act 
of  1841. 

No  right  could  therefore  descend  to  his  heirs  based  upon  his  settlement 
prior  to  the  day  fixed  for  the  public  offering.  No  proof  is  presented  or 
suggestion  made  that  he  after  that  date  asserted  any  new  foundation  for  a 
pre-emption,  or  changed  the  location  or  designation  of  his  claim  in  any 
manner  whatever ;  and  from  that  date,  as  set  forth  in  the  statement  of  the 
case,  the  land  was  reserved  and  designated  as  mineral  land,  and  must  be 
considered  as  excluded  from  the  operation  of  the  pre-emption  laws.  See 
act  of  March  3,  1853,  sections  3  and  6. 

I  therefore  conclude  that  he  had  no  right  in  his  lifetime  to  enter  as  a 
pre-emptor,  and  there  is  nothing  left  for  his  heirs  or  administrators  to 
complete,  and  the  claim  must  be  rejected. 

Respecting  the  claim  of  Hall  to  the  tract  in  the  S.*E.  ^,  I  have  to 
state  that  it  does  not  appear  to  conflict  with  the  original  possession  of 
Tong — all  the  witnesses  agreeing  that  not  more  than  one  acre  of  land  was 
ever  included  in  his  inclosure,  which  included  by  extension  a  large  area 
consisting  of  several  hundred  acres  beyond  his  original  purchase,  used 
solely  for  grazing  purposes. 

Hall  did  not  settle  in  187 1,  as  alleged  in  his  declaratory  statement,  but 
in  February,  1872,  about  the  date  of  his  filing,  and  his  proof  of  good 
faith  is  but  meagre  and  unsatisfactory.  Still  it  is  not  wanting  in  the  ele- 
ments of  a  pre-emption  right,  and  he  is  shown  to  have  been  forced  from 
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the  land  by  a  proceeding  in  ejectment  in  the  local  courts  under  the  pos- 
sessory law  of  the  State,  from  the  decision  in  which  he  alleges  he  has  ap- 
pealed to  the  Supreme  Court  of  the  State. 

Were  there  no  other  bar  to  his  pre-emption  right,  I  should  therefore 
be  compelled  to  reverse  your  decision  holding  his  D.  S.  for  cancellation. 
But  from  all  the  testimony  I  am  not  satisfied  that  the  land  is  such  as  can 
be  properly  classed  as  agricultural,  so  as  to  be  segregated  from  the  mineral 
lands  under  section  ii  of  the  act  of  July  26,  1866,  which  taken  in  con- 
nection with  section  10  of  the  same  act  clearly  establishes  a  rule  of  con- 
struction by  which  pre-emption  claims  under  the  sixth  section  of  the  act 
of  March  3d,  1853,  shall  be  governed,  and  provides  that  lands  of  that 
class  shall  only  be  subject  to  the  pre-emption  laws,  after  their  segregation 
from  the  mineral  lands  by  the  Secretary  of  the  Interior. 

For  this  reason  I  must  reject  the  claim  of  Hall,  adjudge  the  land  to  be 
still  open  to  exploration  as  mineral,  and  reverse  your  decision  of  July  ist, 
1874,  declaring  it  open  to  pre-emption  as  agricultural  land. 


CIRCULAR  INSTRUCTIONS  OF  JULY  i,  1879. 

Your  attention  is  directed  to  the  followmg  extracts  from  the  decision 
of  the  United  States  Supreme  Court,  rendered  afc  its  last  term,  in  the 
case  of  Stephen  D.  Hosmer  vs.  William  T.  Wallace,  but  not  yet  reported : 

The  plaintiff  had  acquired  by  his  settlement  in  1856  no  such  interest  in 
the  premises  as  could  control  the  disposition  of  them  by  the  United 
States,  should  it  be  ultimately  determined  that  they  were  not  covered  by 
the  grant.  The  land  within  the  boundaries  of  the  grant  was  not  open  to 
settlement  under  the  pre-emption  laws,  •and  his  occupation  from  1856  to 
his  eviction  in  1862  was  that  of  a  trespasser,  and  did  not  originate  any 
rights  which  the  Government  was  bound  to  respect.  The  land  was  not 
then  public  land  in  the  sense  of  those  laws ;  and  even  if  it  had  been  pub- 
lic land  to  which  no  private  claim  was  made,  it  would  not  have  been  sub- 
ject to  settlement  under  them  until  it  had  been  surveyed.  The  act  of 
Congress  of  March  3,  1853,  allowing  a  settlement  on  unsurveyed  lands  in 
California,  was  limited  in  its  operation  to  one  year.  By  the  act  of  March 
I,  1854,  this  privilege  was  extended  for  two  years  from  that  ddte,  when  it 
expired.  No  other  statute  was  passed  opening  unsurveyed  lands  in  Cali- 
fornia to  pre-emption  settlement  until  May  30,  1862.  The  occupation 
therefore  of  the  plaintiff,  in  October,  1856,  was  a  mere  intrusion  upon 
the  claim  of  another,  without  any  license  of  the  Government ;  and  after 
he  was  evicted  by  legal  process  in  February,  1862,  the  premises  were  in 
the  possession  of  the  defendant,  and,  therefore,  not  open  to  settlement 
by  him. 

Whatever  right  of  pre-emption  the  plaintiff  acquired,  by  his  settle- 
ment, to  land  outside  of  the  boundaries  of  the  Mexican  grant,  originated 
after  May  30,  1862  ;  but  as  to  land  within  those  boundaries,  no  right 
could  be  initiated  until  the  land  was  excluded  from  the  tract  confirmed 
by  the  approved  survey  of  June,  1865.  In  neither  case  could  the  right 
of  pre-emption  extend  to.  land  in  the  occupation  of  the  defendant  at 
those  dates.  To  create  a  right  of  pre-emption  there  must  be  settlement, 
inhabitation,  and  improvement  by  the  pre-emptor,  conditions  which  can- 
not be  met  when  the  land  is  in  the  occupation  of  another.  Settlement, 
inhabitation,  and  improvement  of  one  piece  of  land  can  confer  no  rights 
to  another  adjacent  to  it,  which  at  the  commencement  of  the  settlement 
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is  in  the  possession  and  use  of  others,  though  upon  a  subsequent  survey 
by  the  Government  it  proves  to  be  part  of  the  same  sectional  subdivision. 
Under  the  pre-emption  .laws,  as  held  in  Atherton  vs.  Fowler,  the  right  to 
make  a  settlement  is  to  be  exercised  on  unsettled  land  ;  the  right  to  make 
improvements  is  to  be  exercised  on  unimproved  land ;  and  the  right  to 
erect  a  dwelling  house  is  to  be  exercised  on  vacant  land.  None  of  these 
things  can  be  done  on  land  when  it  is  occupied  and  used  by  others. 

The  term  bona  fide,  as  applied  to  tfie  pre-emption  claimant,  does  not 
change  the  qualifications  of  such  claimant,  nor  the  conditions  upon  which, 
under  the  general  law,  a  settlement  with  a  view  to  pre-emption  is  per- 
mitted. It  was  intended  to  designate  one  who  had  settled  upon  land 
subject  to  pre-emption,  with  the  intention  to  acquire  its  title,  and  had 
complied  or  was  proceeding  to  comply,  in  good  laith,  with  the  require- 
ments of  the  law  to  perfect  his  right  to  it.  The  plaintiff  does  not  come 
within  the  class. 

In  the  foregoing,  the  Supreme  Court  in  substance  reiterated  the  doc- 
trine previously  announced  in  the  case  of  Atherton  vs.  Fowler,  96  U.  S., 
513.     The  syllabus  of  that  -decision  is  as  follows : 

No  right  of  pre-emption  can  be  established  by  a  settlement  and  im- 
provement on  a  tract  of  public  land  where  the  claimant  forcibly  intruded 
upon  the  possession  6f  one  who  had  already  settled  upon,  improved  and 
enclosed  that  tract. 

Such  anr  intrusion,  though  made  under  pretense  of  pre-empting  the 
land,  is  but  a  naked,  unlawful  trespass,  and  cannot  initiate  a  right  of  pre- 
emption. 

In  the  future  execution  of  the  Pre-emption,  Homestead,  and  Timber- 
Culture  laws,  you  will  be  governed  by  the  principles  laid  down  in  these 
decisions. 

Lands  covered  by  existing  settlements  are  not  legally  open  to  Home- 
stead, Pre-emption,  or  Timber- Culture  entries,  except  with  the  consent 
of  the  settler,  and  any  entries  of  such  lands  which  may  be  allowed  under 
the  Pre-emption,  Homestead,  or  Timber-Culture  laws,  will  be  open  to 
contest  by  the  settler  according  to  the  Rules  of  Practice,  approved 
October  9,  1878.  J.  A.  WILLIAMSON,  Commissioner, 


CLOW  vs.  PATERSON. 

Actual  Possession — Right  of  Possession. — The  land  to  which  a  claimant  may  have  the 
right  of  possession,  although  for  some  valid  reason  not  the  actual  possession,  must  be 
land  to  which  he  can  assert  a  valid  claim  under  the  pre-emption  law. 

No  Legal  Claim — Enclosed  Tract. — A  tract  which  has  been  enclosed,  occupied  and 
cultivated  by  a  settler  for  years,  and  has  been  improved  by  him,  is  not  subject  to  ap- 
propriation by  another  under  the  pre-emption  laws,  even  though  the  occupant  has  no 
legal  claim  to  the  same  under  the  provisions  of  the  statute. 

Secretary  ScHURZ  to  Commissioner  Williamson,  October  1 1,  1878. 

I  have  considered  the  case  of  Frank  S.  Clow  vs.  Daniel  Paterson,  in- 
volving the  right  to  the  S.  W.  l(  of  S.  E.  %  of  Section  3,  N.  *W.  }(  of 
N.  E.  5^  and  S.  E.  ^  of  N.  W.  i^  of  Section  10,  Township  5  South, 
Range  19  East,  Stockton,  California,  on  appeal  from  your  decision  of  Jan- 
uary 4,  1878,  in  favor  of  Clow. 

Clow  filed  declaratory  statement  for  the  land  above  described  and  the 
S.  W.  ^  of  N.  E.  }l  of  Section  10,  February  19,  alleging  settlement 
February  17,  1876. 
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Paterson  made  homestead  entry  for  the  tract  first  above  described  and 
the  N.  E.  }l  of  N.  W.  W  of  section  lo,  October  i6,  1876. 

The  evidence  shows  mat  Clow  visited  the  knd  in  the  early  part  of 
February,  1876,  and  selected  a  site  for  a  house.  That  immediately  there- 
after he  purchased  lumber  at  a  mill,  some  miles  distant,  and  had  it  suita- 
bly prepared  for  the  erection  of  a  house,  which  was  put  on  the  land  some 
time  between  the  loth  and  the  i6th  of  the  following  month.  When  the 
house  was  completed  he  occupied  the  same,  and  has  resided  therein  since 
that  date. 

It  appears  from  the  evidence,  however,  that  Clow,  has  only  about 
twenty  acres  of  land  in  actual  possession.  The  greater  portion  of  the 
residue  is  in  the  actual  possession  of  Paterson,  and  has  been  for  a  number 
of  years.  It  is  inclosed  with  a  fence,  and  Paterson  has  improvements 
thereon  valued  at  11,500  or  1 1,800.  The  land  upon  which  these  improve- 
ments are  situated,  is  claimed  by  Clow,  under  the  pre-emption  law,  by 
virtue  of  his  settlement  made  in  1876,  upon  a  tract  of  land  not  in  the 
actual  possession  of  Paterson. 

In  my  decision  in  the  case  of  Corrigan  vs,  Ryan,  dated  April  14, 1877, 
it  was  held  that  a  settler  could  not  -appropriate  the  land  in  actual  posses- 
sion of  another  by  simply  claiming  it  as  a  pre-emption.  The  settler  must 
have  the  possession,  or  the  right  of  possession,  in  order  to  initiate  a  valid 
claim  under  the  statute. 

The  land  to  which  a  claimant  may  have  the  right  of  possession >  although 
for  some  valid  reason  not  the  actual  possession,  must  be  land  to  which  he 
can  assert  a  valid  claim  Under  the  pre-emption  law. 

I  am  not  of  the  opinion  that  a  tract  in  the  actual  possession  of  another, 
which  has  been  enclosed  and  occupied  and  cultivated  by  him  for  years, 
and  upon  which  valuable  improvements  have  been  placed  by  such  occu- 
pant, is  subject  to  appropriation  by  another,  even  though  the  occupant 
may  have  no  legal  claim  to  the  same  under  the  provisions  of  the  statute. 

In  the  recent  case  of  Atherton  et  aL  vs.  Fowler  et  al.,  decided  by  the 
Supreme  Court  at  its  last  term,  the  court  say,  "The  generosity  by  which 
Congress  gave  the  settler  the  right  of  pre-emption  was  not  intended  to 
give  him  the  benefit  of  another  man's  labor,  and  authorize  him  to  turn 
that  man  and  his  family  out  of  their  home.  It  did  not  propose  to  give 
its  bounty  to  settlements  obtained  by  violence  at  the  expense  of  others. 
The  right  to  make  a  settlement  was  to  be  exercised  on  unsettled  land. 
To  make  improvements  on  unimproved  land.  To  erect  a  dwelling  house 
did  not  mean  to  seize  same  other  man^s  dwelling.  It  had  reference  to 
vacant  land,  to  unimproved  land,  and  it  would  have  shocked  the  moral 
sense  of  the  men  who  passed  these  laws  if  they  had  supposed  they  had 
extended  an  invitation  to  the  pioneer  population  to  acquire  inchoate 
rights  to  the  public  lands  by  trespass,  by  violence,  by  robbery,  by  acts 
leading  to  homicides  and  other  crimes  of  less  moral  turpitude." 

In  the  case  before  us.  Clow  located  upon  a  tract  of  land,  a  part  of  the 
S.  E.  ^  of  N.  W.  ^  of  section  10,  not  in  the  possession  of  another. 
He  did  not  enter  an  enclosure  in  order  to  make  a  settlement,  but  in 
order  to  obtain  title  to  the  tract  upon  which  his  improvements  are  placed, 
he  must  include  a  portion  of  the  same  legal  subdivision  enclosed  by  the 
fence  of  Paterson. 

In  view  of  the  fact  that,  at  the  time  Clow  made  his  settlement,  Pater- 
son was  claiming  land  located  to  the  west  and  north  of  the  tract  now 
claimed,  I  think  Clow  was  justified  in  making  settlement  as  he  did,  and 
that  it  is  not  a  violation  of  the  pre-emption  law  or  of  the  doctrine  an- 
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nounced  in  the  decision  above  cited  to  include  the  legal  subdivision 
upon  which  his  improvements  are  placed,'  as  it  does  not  appear  that 
Paterson  has  any  improvements  upon  the  same  except  a  fence  enclosing 
a  portion  thereof. 

He  should  not,  however,  be  permitted  to  obtain  title  to  the  other  legal 
subdivision  enclosed  by  Paterson  and  upon  which  his  residence  and  other 
valuable  improvements  are  placed. 

Your  decision  is  modified  as  follows :  Clow  will  be  permitted  to  per- 
fect his  claim  to  the  S.  W.  }(  of  N.  E.  }^  and  the  S.  E.  ^  of  N.  W.  ^ 
of  section  lo,  and  Paterson  will  be  permitted  to  perfect  nis  claim  to  the 
S.  W.  }(  of  S.  E.  %  of  section  3,  and  the  N.  W.  ^  of  N.  E.  }i  and  the 
N.  E.  }l  of  N.  W.  i^  of  section  10. 


SHADDUCK  vs.  HORNER. 

Atherion  vs.  Fowler. — Application  of  the  U.  S.  Supreme  Court  decision  in  Atherton  vs. 
Fowler  to  a  contest  between  a  pre-emption  and  a  timber  culture  claimant. 

Secretary  ScHURZ  to  Commissioner  McFarland,  July  17,  1879. 

I  have  considered  the  case  of  R.  B.  Shadduck  vs.  A.  F.  Horner,  in- 
volving the  E.  J4  of  N.  E.  %  of  Sec.  14,  T.  23,  R.  6  W.,  Kansas,  on 
appeal  from  your  decision  of  June  24,  1878. 

The  circumstances  connected  with  this  case  are  fully  stated  in  your  de- 
cision. Much  of  the  evidence  submitted  at  the  hearing  was  irrelevant, 
as  the  facts  to  be  ascertained  were  whether  Mr.  Horner  had  resided  upon 
the  tract  in  question  from  December  6,  1873,  the  date  of  the  former  hear- 
ing, to  January  12,  1875,  the  ^^^^  ^^  Shadduck*s  entry. 

It  appears  from  the  evidence  that  Mr.  Homer  has  improvements  on  the 
land  valued  at  I3000  or  upwards.  Some  of  these  improvements  were 
purchased,  others  were  placed  thereon  under  his  direction  and  at  his  ex- 
pense. 

During  the  period  above  mentioned,  and  prior  thereto.  Homer  had 
claimed  the  tract  as  his  residence  and  home,  and  had  thereon  a  furnished 
house,  and  cultivated  or  improved,  or  caused  to  be  cultivated  and  im- 
proved, said  land.  He  was  extensively  engaged  in  business  that  required 
him  to  be  absent  much  of  the  time.  He  swears  that  he  frequently  visited 
his  claim,  or  his  home,  remaining  there  for  different  periods  of  time, 
ranging  from  one  day  and  night  to  several  days  and  nights.  His  family 
had  not,  at  the  date  of  the  trial,  resided  upon  the  land.  The  reason  as- 
signed for  the  failure  of  his  family  to  thus  reside,  was  the  illness  of  his 
wife. 

Shadduck  made  timber  culture  entry  for  the  tract  January  12,  1875, 
under  the  provisions  of  an  act  entitled,  "An  act  to  encourage  the  growth 
of  timber  on  western  prairies."  Said  act  provides  that  any  person,  duly 
qualified,  who  shall  plant,  protect,  and  keep  in  a  healthy  growing  con- 
dition for  eight  years,  a  certain  number  of  acres  of  timber  on  "any  quar- 
ter section  of  any  of  the  public  lands  of  the  United  States,**  shall  be  en- 
titled to  a  patent,  etc. 

At  the  time  Shadduck  made  his  entry,  the  tract  in  question  was  in  the 
possession  of  Homer,  had  been  improved  and  cultivated  by  him,  and  was 
occupied  by  him  and  by  those  in  his  employ. 

The  spirit  and  intention  of  the  act  under  which  the  entry  of  Shadduck 
was  made,  is  to  encourage  the  growth  of  timber  upon  the  public  lands. 
The  Supreme  Court  in  the  case  of  Newhall  vs,  Sanger,  2  Otto  761,  says : 
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"  The  words  '  public  lands*  are  habitually  used  in  our  legislation  to  de- 
scribe such  as  are  subject  to  sale  or  to  other  disposal  under  general  laws." 
They  were  thus  used  in  the  act  above  cited,  and  the  established  rules, 
governing  the  disposal  of  public  lands  under  general  laws,  should  be  ap- 
plied to  entries  made  under  this  statute. 

The  Supreme  Court  in  the  case  of  Atherton  vs.  Fowler  (6  Otto  513), 
in  discussing  the  question  of  pre-emption  entries,  says:  "The  generosity 
by  which  Congress  gave  the  settler  the  right  of  pre-emption,  was  not  in- 
tended to  give  him  the  benefit  of  another  man's  labor,  and  authorize  him 
to  turn  that  man  and  his  family  out  of  their  home.  It  did  not  propose 
to  give  its  bounty  to  settlements  obtained  by  violence  at  the  expense  of 
others.  The  right  to  make  a  settlement  was  to  be  exercised  on  unsettled 
land,  to  make  improvements  on  unimproved  land.  To  erect  a  dwelling 
house  did  not  mean  to  seize  some  other  man's  dwelling.  It  had  reference 
to  vacant  land,  to  unimproved  land,  and  it  would  have  shocked  the  moral 
sense  of  the  men  who  passed  these  laws,  if  they  had  supposed  that  they 
had  extended  an  invitation  to  the  pioneer  population  to  acquire  inchoate 
rights  to  the  public  lands  by  trespass,  by  violence,  by  robbery,  by  acts 
leading  to  homicides,  and  other  crimes  of  less  moral  turpitude.*' 

I  am  of  the  opinion  that  under  a  proper  and  correct  construction  of  the 
"Act  to  encourage  the  growth  of  timber  on  Western  prairies,*'  it  must 
be  held  that  the  entry  ^contemplated  in  the  statute  should  be  made  upon 
vacant,  unimproved  land,  not  upon  cultivated  land  covered  by  the  valua- 
ble improvements  of  another,  and  in  the  possession  of  another. 

To  hold  that  under. provision  of  the  statute  a  party  may  obtain  the 
fruits  of  his  neighbor's  labor  and  expenditure  of  capital ;  that  he  may  by 
means  of  such  an  entry,  seize  a  valuable  improved  farm  adjoining  a  city 
or  village,  would  be  contrary  to  the  true  spirit  and  intention  of  the  act, 
contrary  to  the  dictates  of  common  sense  and  of  common  honesty  and  jus- 
tice, and  in  violation  of  the  principles  which  should  goverA  the  disposal  of 
the  public  lands  under  a  general  law.  I  see  no  reason  why  the  principle 
which  the  court  say  should  govern  in  the  pre-emption  law,  should  not 
govern  in  the  act  under  consideration.  When  all  the  circumstances  of 
this  case  are  taken  into  consideration,  I  cannot  think  that  the  entry  of 
Shadduck  was  made  in  good  faith,  or  that  it  was  an  entry  contemplated 
by  the  statute.  It  cannot,  therefore,  be  recognized  by  this  Department, 
and  you  are  instructed  to  cancel  the  same. 

*•  The  settlement  and  claim  of  Horner  was  legally  initiated.  It  has  been 
in  litigation  most  of  the  time  since.  From  the  evidence  it  appears  that 
prior  to  the  date  of  the  entry  of  Shadduck,  he  had  not  complied  with  the 
letter  of  the  law  in  the  matter  of  residence,  although  he  had  complied 
to  the  full  extent  in  the  matter  of  improvements. 

The  evidence  as  to  his  residence  for  the  past  three  or  four  years  is 
meagre ;  if  it  should  be  made  to  appear,  however,  that  he  has  lived  upon 
the  tract  during  that  period,  he  should  be  allowed  to  make  proof  and 
payment  for  the  same. 


MOLYNEUX  vs.  YOUNG. 

Forcible  Entry. — Doctrines  set  forth  in  Atherton  vs.  Fowler  and  Hosmer  vs.  Wallace 
applied  to  this  case. 

Illegal  Settlement. — An  illegal  settlement  should  not  be  permitted  to  ripen  into  a  pre- 
emption right. 

Taking  Another^ s  Improvements. — The  possibility  of  one  party  taking  even  the  improve- 
ments of  another  is  recognized  under  the  settlement  laws. 
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Acting  Secretary  Bell  to  Commissioner  Williamson,  7*^fy  21^*  1880. 

I  have  considered  the  case  of  John  Molyneux  vs.  Branch  Young,  invol- 
ving the  S.  W.  5^  of  section  29,  Township  11  S.,  Range  i  E.,  Salt  Lake 
district,  Utah,  on  appeal  from  your  decision  of  August  11,  1879. 

Young  made  homestead  entry  No.  2813,  October  7,  1876,  for  S.  }^  of 
S.  W.  ^  and  W.  3^  of  S.  E.  ^.  Molyneux  applied  on  the  14th  of  April, 
1877,  to  contest  the. same  on  the  ground  of  abandonment,  more  than  six 
months  having  elapsed  and  Young  not  having  resided  upon  the  tract. 
April  20,  1877,  Young  applied  to  amend  the  description  of  his  claim  so 
as  to  embrace  the  whole  S.  W.  i^,  leaving  out  the  W.  j^  of  S.  E.  ^, 
alleging  that  a  mistake  had  been  made,  and  that  he  actually  lived  in  a 
house  erected  by  him  on  the  N.  J^  of  S.  W.  ^,  and  had  valuable  im- 
provements thereon. 

Protest  was  made  against  this  amendment,  but  your  office  approved 
and  allowed  it  on  the  15th  of  January,  1878,  and  directed  that  the  pend- 
ing contest  might  thereafter  proceed  if  Molyneux  desired  to  continue  it. 
From  this  action  no  appeal  was  taken. 

The  contest  was  continued  and  a  hearing  was  held  in  April,  1878, 
which  lasted  through  various  continuances  until  August.  The  Register 
and  Receiver  decided  in  favor  of  Young,  and  recommended  that  the  con- 
test be  dismissed.  You  modified  their  decision,  and  held  that  he  should 
be  permitted  to  retain  forty  acres,  on  which  his  house  and  principal  im- 
provements are  situated,  and  that  the  residue  of  the  tract  must  be  treated 
as  excluded  from  entry  on  account  of  actual  improvements  thereon  made 
and  held  by  other  persons,  under  the  authority  of  the  opinion  of  the  U. 
S.  Supreme  Court  in  Atherton  vs.  Fowler,  6  Otto  513,  and  Department 
rulings  based  upon  the  same. 

It  appears  from  the  testimony  that  this  quarter-section  is  within  a  large 
enclosure  occupied  in  small  parcels  by  various  individuals,  who  cultivated 
from  one  to  ten  or  fifteen  acres  each,  some  of  whom  have  small  tenements 
on  the  tracts,  three  such  buildings  being  upon  the  S.  ^  of  S.  W.  ^. 
Nearly  all  the  reputed  owners  of  these  small  fields  live  in  the  adjacent 
town  of  Mona,  which  has  been  entered  as  a  town -site  upon  public  lands 
in  sections  31  and  32.  Twelve  persons  are  named  who  are  alleged  to 
own  or  cultivate  fields  or  gardens  on  the  quarter-section.  None  of  these 
claimed  improvements  are  of  great  value.  Those  of  Branch  Young,  who 
made  the  homestead  entry,  are  worth  four  or  five  thousand  dollars,  and 
he  has  resided  on  the  land  since  date  of  entry. 

I  have  examined  the  tract  books,  and  find  that  the  parties  represented 
to  be  the  owners  of  these  little  strips  of  cultivation  have  nearly  all  filed 
for  other  lands  in  the  neighborhood,  and  several  of  them  have  acquired 
title.  They  do  not,  except  Molyneux,  appear  as  parties  to  oppose  the 
entry  of  Young.  Molyneux  is  shown  to  be  living  upon  a  small  patch  of 
four  or  five  acres  in  extent,  but  has  made  no  claim  of  right  to  enter  it. 
He  had  previously  filed  a  declaratory  statement  for  the  N.  W.  ^  of  the 
section.  John  Yates,  who  lived  upon  about  one  acre  of  ground  in  a 
house  claimed  by  his  brother,  William  Yates,  is  shown  by  the  tract-books 
to  have,  since  the  hearing,  entered  a  homestead  for  himself  in  section  20. 
William  Yates  had  already  perfected  a  pre-emption  entry  in  section  30. 
Margaret  Kay,  who  occupies  the  only  other  house  upon  the  premises,  is 
the  widow  of  Thomas  Kay,  who  was  living  at  the  date  of  the  homestead 
entry  of  Young,  and  does  not  appear  to  have  taken  any  steps  to  secure 
the  land. 

I  do  not  think  the  decision  of  the  court  referred  to  properly  embraces 
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such  a  case  as  the  present.  These  lands  have  unquestionably  been  par- 
celed out  by  owners  of  lots  in  the  town  of  Mona,  for  temporary  use  in 
supplying  themselves  with  vegetables  and  the  like  while  living  in -town. 
Congress,  in  1877  (Stats.  19,  p.  392),  forbade  the  exclusion  from  pre- 
emption, even  by  legislative  incorporation  of  a  greater  area  than  was 
actually  necessary  and  used  for  town  purposes,  if  in  excess  of  the  quantity 
allowed  for  town*site  entry.  The  recent  act  of  May  14,  1880,  giving  the 
pre-emption  right  to  homestead  settlers,  only  allows  a  limited  time  for  the 
assertion  of  such  right  by  a  formal  application  to  enter,  in  order  to  pro- 
tect his  settlement  from  adverse  appropriation. 

The  statutes  dp  not  indicate  an  intention  to  hold  lands  excluded  from 
disposal  by  mere  occupation,  without  any  color  of  right  or  intention  to 
acquire  the  title  by  the  party  in  possession,  even  where  such  possession 
extends  to  the  entire  legal  subdivision.  Nor  does  the  law  contemplate 
such  exclusion  for  more  than  the  period  limited  in  favor  of  an  intent  to 
appropriate  the  land  by  entry  ;  and  the  settler  delays  at  his  own  peril  the 
presentation  of  his  claim  beyond  the  time  prescribed. 

These  conditions,  and  a  possibility  of  a  claim  by  one  party  even  to 
take  the  improvements  of  another  under  the  settlement  laws,  are  expressly 
recognized  and  declared  to  be  within  the  purposes  of  the  statute  in  the 
case  of  Atherton  vs.  Fowler,  cited  above. 

On  page  516  the  court  say,  after  stating  a  case  of  two  opposing  claims 
of  settlers:  "In  such  cases,  the  settlement  of  the  later  df  the  two  may  be 
bona  fide  for  many  reasons.  The  first  party  may  not  have  the  qualifica- 
tions necessary  to  a  pre-emptor,  or  he  may  have  pre-empted  other  land, 
or  he  may  have  permitted  the  time  for  filing  his  declaration  to  elapse,  in 
which  case  the  statute  expressly  declares  that  another  party  may  become 
pre-emptor,"  etc. 

And  the  court  explains  its  decision  further  by  saying  that  such  "cases 
suppose  that  the  parties  began  their  possession  and  built  their  houses  on 
land  not  in  the  actual  possession  of  another." 

But  in  the  case  then  before  the  court  there  had  been  actual  trespass  and 
breach  of  an  enclosure,  and  the  decision  was  to  the  effect  that  such  acts 
could  not  be  made  the  basis  of  a  bona  fide  pre-emption  claim. 

In  Hosmerz;^.  Wallace  (7  Otto  575)  the  same  doctrine  was  announced, 
with  the  further  holding  that  an  illegal  settlement  could  not  be  allowed 
to  ripen  into  a  pre-emption  right  which  would  operate  to  defeat  the  power 
of  Congress  to  appropriate  the  land  by  the  creation  of  a  new  right  in  an- 
other person,  whose  prior  lawful  possession  had  been  invalid. 

In  the  case  before  me,  the  primary  question  was  one  of  abandonment. 
Molyneux  made  that  the  issue  of  his  contest.  He  did  not  set  up  a  pre- 
ference right,  or  urge  his  own  occupation  of  the  land  as  a  bar  to  the  entry. 
His  affidavit  is  in  the  usual  form,  charging  abandonment,  and  that  Young 
had  never  resided  upon  the  land.  After  amendment  of  the  entry  to  in- 
clude the  house  of  Young,  Molyneux  followed  up  the  case  upon  the  orig- 
inal citation  for  hearing.  His  proof,  it  is  true,  develops  the  facts  cited 
above;  but  he  admits,  by  stipulation  of  his  counsel,  filed  in  the  case,  that 
Young  has  continuously  resided  upon  the  claim. 

There  has  been  no  trespass  by  Young  upon  the  actual  possession  of  the 
other  occupants  of  the  land.  They  are  nearly  all  disqualified-  from  as- 
serting any  claim  of  pre-emption,  not  having  filed  within  the  legal 
period,  and  nearly  all  of  them,  including  Molyneux,  have  previously 
filed  for  other  lands.  They  have,  none  of  them,  by  due  diligence,  an- 
ticipated the  homestead  application  of  Young,  and  are  not  claiming  the 
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right  to  enter.  They  are  clearly  within  the  cases  recited  in  Atherton  vs. 
Fowler,  where  the  statute  expressly  declares  in  favor  of  another  settler ; 
and  in  accordance  with  that  decision  and  with  the  views  above  set  forth, 
and  for  the  further  reason  that  the  suit  is  not  sustained  upon  the  ques- 
tion of  abandonment  upon  which  it  was  brought. 
I  reverse  your  decision,  and  direct  that  the  contest  be  dismissed. 


POWERS  vs.  FORBES, 

Failure  to  make  Proof  and  Payment, — The  reasoning  of  the  Supreme  Court,  in  Ather- 
ton vs.  Fowler,  applies  equally  well  to  cases  under  section  2267  Revised  Statutes,  as 
to  those  under  section  2264.  The  failure  to  make  proof  and  payment  under  the 
former  section  should  be  followed 'by  like  results,  where  an  adverse  claim  intervenes, 
as  a  failure  under  the  latter  section. 

Illegal  Possession. — The  illegal  possession  of  a  tract  of  public  land  cannot  defeat  the 
entry  thereof  by  a  qualified  person  who  has  couapUed  with  law  in  ev^  regard  except 
the  intrusion  upon  the  possession  of  another. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Dec.  17,  1880. 

I  have  considered  the  case  of  Thompson  C  Powers  vs,  Alexander 
Forbes,  involving  lot  2  and  the  N.  E.  ^  S,  E.  ^  section  34,  and  lots  8 
and  9,  and  S.  W.  ^  S.  W.  ^  section  35,  Township  2  North,  Range  i 
West,  Humboldt,  California,  on  appeal  from  your  decision  01  March  4, 
1880,  holding  both  the  declaratory  statement  of  Powers,  No.  3645,  and 
the  homestead  entry  of  Forbes,  No.  1074,  for  cancellation. 

Forbes  made  homestead  entry  February  15,  1877,  ^^^  Powers  filed  de- 
claratory statement  March  6,  alleging  settlement  February  4,  1877. 

The  land  in  dispute  was,  at  the  date  of  hearing  (September  i,  1877), 
and  had  been  for  the  five  preceding  years,  occupied  by  one  McMains,  as 
a  pre-emptor,  under  a  declaratory  statement  filed  June  9,  1874,  alleging 
settlement  July  15,  1872,  with  improvements  thereon  valued  at  from  I300 
to  I500.  He  never  made  nor  offered  to  make  proof  and  payment  for  the 
tract. 

I  concur  in  your  decision  that  under  the  testimony,  (and  the  same  con- 
clusion is  reached  by  the  local  officers,)  the  filing  of  Powers  was  made  in 
collusion  with,  and  in  the  interest  of  McMains,  and  that  the  time  of  his 
(Powers*)  alleged  settlement  was  antedated  for  the  purpose  of  defeating 
the  entry  of  Forbes,  which  was  made  prior  to  the  actual  date  of  Powers* 
settlement ;  and  that  said  filing,  not  having  been  made  in  good  faith,  and 
for.  his  (Powers*)  exclusive  use,  should  be  canceled  under  section  2262 
Revised  Statutes. 

You  also  held  the  entry  of  Forbes  for  cancellation,  because  under  the 
case  of  Atherton  vs.  Fowler,  (6  Otto  573,)  he  could  not  acquire  legal  pos- 
session of  the  tract  against  the  consent  of  McMains,  who  occupied  it.  I 
think  this  was  erroneous. 

The  tract  in  question  was  "unoffered**  land,  not  subject  to  private  en- 
try, and  by  section  2267  Revised  Statutes,  McMains  was  required  to 
make  proof  and  payment  therefor,  within  thirty- three  months  from  the 
date  of  his  settlement.  He  failed  to  do  this,  but  permitted  four  and  a 
half  years  (from  July,  1872,  to  February,  1877),  to  elapse  without  com- 
pliance with  said  requirement.  This  delay  was  not  fatal  to  his  claim 
(under  the  ruling  in  Johnson  vs.  Towsley,  13  Wallace  72),  provided  he 
had  made  such  proof  and  payment  prior  to  the  attachment  of  a  valid  ad- 
verse claim;  but  his  failure  left  the  tract  subject  to  Forbes*  entry,  after 
which  he  was  an  occupant  only  of  the  public  lands^  without  any  valid 
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claim  thereto,  and  had  no  more  right  to  the  tr'ict  than  if  he  had  never 
claimed  any,  because  his  continued  occupancy  was  unauthorized  by  any 
law  providing  for  the  disposal  of  the  public  lands.  His  right  having  thus 
become  extinguished,  the  denial  of  further  disposition  of  the  tract  would, 
practically,  withdraw  it  from  market,  and  sustain  a  possession  manifestly 
held  in  violation  of  law.  The  effect  of  such  unlawful  occupancy  would 
be  to  permit  the  occupant  to  escape  the  liabilities  which  attach  to  the 
acquisition  of  title.  Taxation  of  the  real  property  would  not  be  possi- 
ble, because,  so  far  as  the  record  would  show,  the  title  still  would  remain 
in  the  United  States.  The  erection  of  a  house  and  the  enclosure  of  lands 
would  not  only  be  deemed  a  part  of  the  conditions,  the  performance  of 
which  would  vest  the  title,  but  would  be  equivalent  to  title  itself;  and  any 
unlawful  possession  and  use  would  create  a  vested  interest,  which  could 
not  be  interfered  with  by  the  entry  of  a  bona  fide  purchaser.  Such  result 
could  not  have  been  the  intention  of  the  law,  nor  of  the  court. 

In  Atherton  vs.  Fowler,  the  icourt  says:  **  Undoubtedly  there  have 
been  cases,  and  may  be  cases  again,  where  two  persons  making  settlements 
on  different  parts  of  the  same  quarter-section  of  land  may  present  con- 
flicting claims  to  the  right  of  pre-emption  of  the  whole  quarter-section, 
and  neither  of  them  be  a  trespasser  upon  the  possession  of  the  other,  for 
the  reason  that  the  quarter-section  is  open,  unenclosed,  and  neither  party 
interferes  with  the  actual  possession  of  the  other.  In  such  cases  the  set- 
tlement of  the  latter  of  the  two  may  be  bona  fide  for  many  reasons.  The 
first  party  may  not  have  the  qualifications  necessary  to  a  pre-emptor,  or 
he  may  have  pre-empted  other  land,  or  he  may  have  permitted  the  time 
for  filing  his  declaration  to  elapse,  in  which  case  the  statute  expressly  de- 
clares that  another  person  may  become  pre-emptor.** 

And  again:  **If  he  (the  pre-emptor)  made  the  necessary  settlement 
and  improvement,  and  the  necessary  declaration  in  writing,  no  other 
could  buy  the  land  until  the  period  elapsed  which  the  law  gave  him  to 
pay  the  purchase-money.** 

In  my  decision  of  May  2,  1877,  in  the  case  of  Long  vs.  Harris,  involv- 
ing substantially  similar  questions,  I  held  that  the  language  of  the  court 
in  the  case  of  Johnson. z'j.  Towsley,  clearly  indicates  that  any  legal  appro- 
priation of  land  by  settlement  will  be  a  bar  to  the  claim  of  the  prior  set- 
tler, found  to  be  illegal,  and  that  Long*s  right  was  forfeited  by  his  neglect 
to  file,  and  the  homestead  entry  of  Harris  being  a  notice  of  a  claim  in 
compliance  with  law  for  the  disposal  of  the  land  in  question,  must  be 
recognized ;  and  the  current  of  decisions  of  this  department  has  held 
that  a  non-compliance  with  a  statutory  requirement  forfeits  a  pre-emp- 
tor*s  rights  in  the  presence  of  a  valid  adverse  claim. 

The  reasoning  of  the  court  in  Atherton  vs.  Fowler  applies  equally  well 
to  cases  under  section  2267  Revised  Statutes,  as  to  those  under  section 
2264,  and  I  entertain  no  doubt  that  failure  to  make  proof  and  payment 
under  the  former  section  should  be  followed  by  like  results,  where  an  ad- 
verse claim  intervenes,  as  a  failure  under  the  latter  section.  Under  my 
construction  of  the. ruling  in  that  case,  the  continued  occupancy  of  the 
tract  by  McMains  after  expiration  of  his  rights,  was  insufficient  to  exclude 
another  occupancy  made  in  the  manner  prescribed  by  law ;  because  that 
ruling  protects  those  only  who  are  in  the  lawful  occupation  of  the  public 
lands,  and  not  those  who  are  thereon  in  violation  of  law.  The  continued 
illegal  possession  of  the  tract  by  McMains  could  not,  therefore,  defeat  the 
entry  of  Forbes ;  but,  at  the  date  of  such  entry,  the  tract  was,  under  the 
law,  vacant  public  land  and  subject  thereto. 
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These  views  conform  to  those  expressed  by  the  Department,  in  Moly- 
neux  vs.  Young,  July  20,  1880  (Copp,  Oct.,  1880),  Lawless  vs.  Ander- 
son (Copp,  August,  1880),  and  Kesel  vs,  Tull,  August  27,  1880,  upon 
facts  substantially  like  those  in  the  present  case. 

But  the  facts  in  the  present  case  are  unlike  those  in  the  cases  of  Ather- 
ton  vs.  Fowler,  and  Hosmer  vs.  Wallace,  7  Otto  575,  because  not  only 
did  McMains  forfeit  all  rights,  under  his  declaratory  statement  and  settle- 
ment, by  the  intervention  of  Forbes'  claim,  but  he  absolutely  abandoned 
all  his  claim,  under  any  act  of  Congress,  by  his  fraudulent  collusion  with 
Powers.  His  acknowledgment  of  the  latter* s  right  was  a  disclaimer  of 
his  own.  Instead,  therefore,  of  appearing  before  this  Department  as  a 
claimant,  or  in  any  manner  asking  the  protection  of  the  government  of 
any  right  in  himself,  he  appears  in  opposition  to  any  such  claim,  and  as 
the  aider  and  abettor  of  a  party  seeking  to  defraud  both  the  government 
and  a  bona  fide  claimant.  Hence,  the  Department  is  not  called  upon  in 
any  manner  to  protect  him.  Courts  of  justice  give  remedies  and  protect 
rights  only  in  cases  or  suits  in  which  there  are  parties  litigant,  and  take 
notice  only  of  the  matter  in  controversy.  A  judgment  or  decree  in  rela- 
tion to  property  or  rights  not  before  the  court,  would  be  an  anomaly. 
Now,  in  both  the  cases  above  cited,  there  were  parties  before  the  court,  as 
well  as  .a  subject-matter  of  controversy.  The  action  in  one  case  was 
trespass.  The  defendant  below  pleaded  a  right  of  possession  in  himself, 
as  pre-emption  claimant.  The  language  of  the  court,  which  seems  to 
construe  the  pre-emption  law  to  exclude  settlement  on  lands  in  the  occu- 
pation of  another,  applied  to  the  case  of  the  plaintiff  below,  and  it  was 
held  that  the  plaintiff  had  title  to  the  very  land  on  which  the  pre-emptors 
trespassed.  The  plaintiff  was  a  purchaser  bf  a  part  of  the  Soscol  Ranch, 
from  Vallejo,  and  perfected  his  title  under  the  act  of  March  3,  1863  (12 
Stat.  808),  and  the  court  decided  that  his  title  related  back  to  his  posses- 
sion under  the  Yallejo  grant  \6  Otto  516).  The  point  to  be  kept  in  view 
is  that  one  of  the  parties  ligitant  before  the  court,  and  the  one  in  whose 
favor  the  court  decided,  actually  owned  the  premises  abolit  which  the 
contention  arose,  and  he  was  asking  the  protection  of  that  tribunal. 
Such  is  not  the  case  with  McMains  in  this  controversy.  In  the  other  case 
cited  both  parties  claimed  the  land.  The  court  upheld  the  title  of  the 
grant  claimant,  under  the  act  of  July  23,  1866,  as  opposed  to  the  pre- 
emptor,  as  had  your  office  and  this  Department.  The  language  of  the 
court  used  to  show  the  title  of  the  claimant  under  the  act  of  1866,  and 
the  invalidity  of  the  pre-emptor's  claim,  had  reference  to  land  and  im- 
provements owned  by  the  party,  or  one  in  privity  with  him,  actually  be- 
fore the  court  seeking  its  protection,  and  whose  claim  of  ownership  and 
possession  the  court  upheld.  That  is  not  the  present  case.  No  one  asks 
the  protection  of  the  Department  except  Powers,  whose  claim  is  fraudu- 
lent, and  Forbes,  whose  claim  is  legal ;  and  it  cannot  be  supposed  that 
the  Supreme  Court  would  extend  its  arms  to  bring  before  it  one  who  in 
no  way  appeared  in  the  record  of  the  case,  and  who  not  only  did  not 
claim  its  protection,  but  had,  by  his  own  acts,  placed  himself  without 
the  pale  of  legal  or  equitable  protection.  I  cannot  think  the  court  itself 
would  construe  its  opinions  in  the  cited  cases,  as  construed  by  your  de- 
cision of  this  case,  but  would  apply  them  only  to  lands  in  the  lawful  pos- 
session or  occupancy  of  another,  and  as  protecting  the  rights  of  parties 
actually  before  the  court. 

As  a  general  rule,  only  the  language  of  a  decision  or  opinion  that  prop- 
erly relates  to  the  case  is  considered  authority,  even  in  the  very  court  in 
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which  such  decision  or  opinion  was  rendered ;  and  this  Department  will 
not  give  a  broader  scope  to  an  opinion  than  would  the  court  itself. 

If  no  person  can  settle  upon  land  improved,  or  in  the  possession  of 
another,  without  authority  of  law,  then  it  is  possible  for  the  entire  public 
domain  to  be  removed  from  disposal  by  the  unlawful  acts  of  persons,  citi- 
zens or  aliens,  and  the  authority  with  which  the  Secretary  and  the  Com- 
missioner of  the  General  Land-Office  are  clothed  by  sections  441,  453, 
and  others  relating  to  the  public  lands  and  their  disposal,  to  be  set  at 
naught,  and  the  2d  clause  of  section  3,  Art.  4,  of  the  Constitution, 
would  be  without  force. 

Section  2257  Revised  Statutes  provides  that  all  lands  belonging  to  the 
United  States  to  which  the  Indian  title  has  been  or  may  be  extinguished, 
shall  be  subject  to  the  right  of  pre-emption,  under  the  conditions,  re- 
strictions and  stipulations  provided  by  law.  Section  2258  provides  that 
four  classes  of  lands  therein  described  shall  not  be  subject  to  the  right 
of  pre-emption,  but  the  classes  mentioned  do  not  embrace  lands  settled 
upon  or  occupied  for  agricultural  purposes  without  authority  of  law ;  but 
the  third  clause  of  the  section  imports  exactly  the  contrary,  for  it  ex- 
cludes from  pre-emption,  "lands  actually  settled  and  occupied  for  pur- 
poses of  trade  and  business,  and  not  for  agricultural. purposes, ^^ 

Considering  sections  2257  and  2258,  it  would  seem  to  be  impossible  for 
Congress  to  employ  more  specific  and  positive  language  to  declare  its  will 
concerning  what  public  lands  shall  be  subject  to  pre-emption  ;  and  that  the 
land  in  this  case  comes  within  the  express  declaration  of  Congress,  can> 
not,  I  think,  be  questioned.  That  Forbes  claims,  under  the  homestead 
law  in  no  manner  changes  the  case;  for  section  2289  Revised  Statutes 
provides  for  the  entry  of  land  by  one  who  may  have  filed  a  pre-emption 
claim  therefor,  or  that  land  subject  to  pre-emption  may  be  entered. 
Land,  therefore,  that  is  subject  to  pre-emption,  and  no  other,  is  subject 
to  homestead  entry. 

I  am  of  the  opinion  that  McMains  was  in  the  illegal  possession  of  the 
tract  in  dispute  at  the  date  of  Forbes'  entry,  and  that  such  possession 
could  not  defeat  the  entry  of  the  latter,  which,  in  other  respects,  appears 
to  be  legal. 

Your  decision,  holding  Forbes*  entry  for  cancellation,  is,  therefore,  re- 
versed, and  ihe  entry  will  stand  intact,  subject  to  proofs. 

It  undoubtedly  happens  that  honest,  well-meaning  pre-emptors,  in 
many  instances,  lose  their  claims  and  improvements,  through  ignorance 
of  the  laws  as  to  the  period  within  which  they  must  make  proof  and  pay- 
ment, and  of  the  provisions  of  law,  subjecting  their  lands  to  the  claims 
of  qualified  persons  who  settle  subsequently  to  the  expiration  of  that 
period.  It  was  for  the  purpose  of  affording  protection  to  that  class  of 
persons,  so  far  as  this  is  within  the  power  of  this  department,  that  I  issued 
directions  to  you,  under  date  of  the  14th  instant,  in  relation  to  giving 
notice  to  every  pre-emptor  of  the  time  at  which  said  periods  will  expire. 


NICKALS  vs.  BURBANK  et  al. 

Forcible  Intrusion — Pre-emption  Right. — Review  of  several  decisions  touching  the  ap- 
plication of  Atherton  vs.  Fowler  and  Hosmer  vs.  Wallace  to  public  land  cases. 

Commissioner  Williamson  to  Reg.  and  Rec,  Eureka,  Nevada^  March  31,  1881. 

By  letter  of  September  4,  1880,  you  forwarded  the  testimony  and  a 
record  of  the  proceedings  in  the  contested  case  of  W.  Nickals  vs.  The 
Parties  to  the  following  Homestead  entries :  *  *  * 
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Contestant  Nickals  is  represented  by  his  attorneys,  Messrs.  Bishop  and 
Sabin,  resident  at  Eureka,  and  by  E.  C.  Ford,  Esq.,  resident  in  this  city, 
and  the  defendants  by  Alexander  Wilson,  of  Eureka. 

You  decided  that  the  homestead  entries  should  be  canceled,  and  from 
your  decision  the  defendants,  by  their  attorney,  have  filed  an  appeal.  E. 
C.  Ford,  Esq.,  attorney  for  contestant,  has  waived  service  of  copy  of  ap- 
peal, and,  upon  filing  his  appearance,  rested  his  client's  case. 

The  contest  was  instituted  April  5,  1880,  less  than  a  month  after  the 
entries  were  made. 

At  that  time  a  contest  did  not  lie  on  the  ground  of  abandonment.  It 
would  seem  from  the  testimony,  that  the  contestant  has  proceeded  against 
the  entries  on  the  ground  of  prior  occupancy  and  improvement  of  the 
land  by  him ;  and  you  base  your  opinion  in  his  favor  on  the  decisions  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  Atherton  vs. 
Fowler  (6  Otto  573),  and  Hosmer  vs.  Wallace  (7  Otto  575). 

In  the  case  of  Hosmer  vs.  Wallace,  the  court  in  substance  reiterated 
the  doctrine  previously  announced  in  the  case  of  Atherton  vs.  Fowler, 
that  no  right  of  pre-emption  can  be  established-  by  forcible  intrusion 
upon  the  possession  of  another ;  that  the  right  to  make  a  settlement  is  to 
be  exercised  on  unoccupied  land ;  the  right  to  make  improvements  is  to  be 
exercised  on  unimproved  land,  and  the  right  to  erect  a  dwelling-house 
is  to  be  exercised  on  vacant  land. 

The  court  in  the  Atherton  vs.  Fowler  case  was  considering  a  suit  for 
trespass  against  certain  pre-emptors  who  had  cut  hay  upon  land  embraced 
in  the  private  claim  of  Vallejo,  a  portion  of  the  **  Soscol  Ranch,*'  for 
which  no  confirmation  was  found  in  the  interval  between  the  rejection  of 
the  claim  by  the  Supreme  Court  and  the  date  that  the  tract  was  pur- 
chased by  the  settler  claiming  under  Vallejo,  as  authorized  by  the  act  of 
March  3,  1863.  The  question  was  one  of  trespass,  and  was  decided  ad- 
versely to  defendants,  the  pre-emptors,  on  the  ground  that  intrusion  upon 
the  possession  of  Page,  during  the  interval  and  under  the  circumstances 
mentioned,  under  cover  of  the  pre-emption  statutes,  did  not  constitute  a 
pre-emption  in  good  faith,  such  as  is  contemplated  by  said  statutes.  It  is 
in  this  connection  that  the  court  used  the  language  as  to  what  lands  are 
subject  to  pre-emption,  briefly  referred  to  above.  The  application  of 
the  principles  announced  by  the  court  in  similar  and  analogous  cases  of 
seizure  by  persons  claiming  as  pre-emptors  and  homesteaders,  need  not 
here  be  considered,  as  the  status  of  the  land  in  controversy  is  entirely 
different  from  that  of  the  Vallejo  tract.  Whether  the  principles  men- 
tioned may  be  applied  generally  in  cases  of  settlement  or  entry  by  pre- 
emptors  or  homesteaders  of  public  lands  merely  occupied,  enclosed  or 
cultivated  by  other  parties,  has  been  fully  discussed  in  recent  decisions  of 
this  Department.  (Molyneux  vs.  Young,  July  20, 1880  ;  Copp,  October, 
1880.  Lawless  vs.  Anderson,  Cofip,  August,  1880 ;  and  Kesel  vs.  Tull, 
August  27,  1880.  Powers  vs.  Forbes,  December  17,  1880,  Copp^  Janu- 
ary, 1881.) 

The  decision  in  the  case  of  Powers  vs.  Forbes  is  in  harmony  with  the 
other  decisions  of  the  Department  cited.  Powers  claimed  as  a  pre-emptor, 
and  Forbes  as  a  homesteader.  This  office  held  that  the  entry  of  the  latter, 
as  also  the  filing  of  the  former,  should  be  cancelled  as  invalid,  in  view  of 
the  decision  of  the  Supreme  Court  mentioned,  because  of  an  existing 
settlement  and  occupancy  of  the  tract  by  one  Mc Mains,  at  date  of  the 
initiation  of  the  respective  claims  of  Powers  and  Forbes.  The  decision 
of  this  office  was  reversed,  so  far  as  the  claim  of  Forbes  was  concerned, 


568  PRE-EMPTIONS. 

for  the  reason  that  McMains  having  failed  to  make  proof  and  payment 
within  the  statutory  period  of  thirty  months  from  date  of  his  filing  under 
the  pre-emption  law,  the  land  thereafter  became  subject  under  said  law  to 
appropriation  by  the  next  settler.     The  Secretary  said : 

''As  a  general  rule  only  the  language  of  a  decision  or  opinion  that 
properly  relates  to  the  case  is  considered  authority,  even  in  the  very- 
court  in  which  such  decision  or  opinion  was  rendered ;  and  this  Depart- 
ment will  not  give  a  broader  scope  to  an  opinion,  than  would  the  court 
itself.  If  no  person  can  settle  upon  land  improved,  or  in  the  possession 
of  another  without  authority  of  law,  then  it  is  possible  for  the  entire 
public  domain  to  be  removed  from  disposal,  by  the  unlawful  acts  of  per- 
sons, citizens  or  aliens,  and  the  authority  with  which  the  Secretary  and 
the  Commissioner  of  the  General  Land-Office  are  clothed  by  sections 
441}  453y  ^nd  others  relating  to  the  public  lands  and  their  disposal,  to  be 
set  at  naught,  and  the  second  clause  of  Section  3,  Article  4,  of  the  Con- 
stitution, would  be  without  force.  *****  Considering  sections  2257 
and  2258,  it  would  seem  to  be  impossible  for  Congress  to  employ  more 
specific  and  positive  language  to  declare  its  will  concerning  what  public 
lands  shall  ^e  subject  to  pre-emption ;  and  that  the  land  in  this  case  comes 
within  the  express  declaration  of  Congress,  cannot,  I  think,  be  ques- 
tioned. That  Forbes  claims  under  the  homestead  law,  in  no  manner 
changes  the  case;  for  section  2289  Revised  Statutes  provides  for  the 
entry  of  land  by  one  who  may  have  filed  a  pre-emption  claim  therefor, 
or  that  land  subject  to  pre-emption  may  be  entered.  Land,  therefore, 
that  is  subject  to  pre-emption,  and  no  other,  is  subject  to  homestead 
entry." 

Before  the  township  above  described  was  surveyed,  Nickals  had  filed 
notice  of  his  possessory  claim  in  the  county  court  under  the  possessory 
law  of  the  State,  a  proceeding  of  frequent  occurrence  among  the  people 
possessing  improvements  on  the  public  lands. 

The  plat  of  the  township  was  filed  in  your  office,  December  12,  1879. 
By  letter  of  October  11,  1880,  you  reported  that  Nickals  had  not  filed  or 
applied  to  be  allowed  to  file  a  pre-emption  declaratory  statement  fdr  any 
portion  of  the  land,  and  it  does  not  appear  that  he  has  made  application 
to  make  homestead  entry.  Three  months  from  date  of  filing  the  town- 
ship plat  in  your  office  had  expired  when  the  contest  was  initiated,  yet 
he  had  made  no  claim  of  record  within  said  period,  as  a  pre-emptor,  as 
required  by  law,  in  order  that  the  right  of  the  pre-emptor  in  such  cases 
may  relate  back  to  date  of  settlement  prior  to  survey.  He  was  not  in- 
habiting the  tract  which  he  states  he  intended  to  pre^-empt.  His  house 
being  on  a  sub-division  of  Sec.  20,  not  embraced  in  either  of  the  home- 
stead entries,  it  cannot  be  presumed,  in  the  absence  of  an  application  by 
Nickals  to  make  entry,  that  the  parties  to  said  entries  had  sufficient  no- 
tice of  the  exact  location  and  extent  of  his  claim,  and  its  nature,  further 
than  as  to  the  particular  subdivision  inhabited.  He  was  not  entitled  to 
appropriate  land  under  both  the  pre-emption  and  homestead  laws  at  one 
and  the  same  time. 

The  testimony  shows  that  Nickals  made  inquiry  of  the  land  officers,  as 
to  the  matter  of  the  survey  of  the  township,  before  the  plat  was  filed  in 
your  office  ;  but  it  is  not  shown  that  he  inquired  as  to  date  of  filing 
thereof  until  the  said  homestead  entries  had  been  made.  That  he  had 
received  erroneous  information  in  regard  to  the  survey  before  the  plat  was 
filed,  and  was  absent  in  California  at  date  of  filing,  cannot  now  be  urged 
in  extenuation  of  his  failure  to  make  known  his  claim  within  the  period 
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of  three  months  thereafter ;  as  between  him  and  the  parties  to  the  record, 
the  law  must  be  strictly  construed. 

Long  prior  to  survey,  Nickals  had  enclosed  a  large  tract  embracing  the 
tracts  in  the  homestead  entries  above  described,  improved  the  same  to 
some  extent  by  grubbing,  and  used  it  for  hay.  This  tract  was  embraced 
in  the  possessory  claim,  notice  of  which  was  recorded  in  the  county 
records.  This  proceeding  vests  in  him  no  right  to  the  realty  which  he 
does  not  possess  under  the  laws  of  the  United  States. 

It  is  a  matter  of  general  complaint  amon^  the  poorer  class  of  settlers 
that  rich  ranch-men,  or  cattle  owners,  are  m  the  practice  of  enclosing 
large  tracts  of  the  public  domain  with  fences,  to  the  exclusion  of  pre- 
emption and  homestead  settlement.  The  case  of  Nickals  seems  to  be  one 
of  this  character.  He  could  not  appropriate,  under  the  laws  requiring 
inhabitation,  more  than  one  hundred  and  sixty  acres  at  one  time ;  yet  he 
contests  homestead  entries  covering  a  tract  of  nine  hundred  and  sixty  acres. 

The  contest  is  dismissed  for  the  reasons  stated. 


MARKS  vs.  BRAY. 

Trespass. — A  trespass  upon  the  public  lands  will  not  be  sustained  under  the  decision  in 
Atherton  vs.  Fowler;  nor  will  the  claim  of  a  person  who  is  qualified  and  has  complied 
with  law  be  subject  to  defeat  in  favor  of  an  unlawful  occupant. 

Imprcrvements. — The  possibility  of  one  party  taking  the  improvements  of  another  under 
the  settlement  laws,  recognized  as  within  the  contemplation  of  the  statute. 

Acting  Secretary  Bell  to  Commissioner  McFarland,  Oct.  I,  1881. 

I  have  considered  the  case  of  Miles  C.  Marks  vs.  Ferdinand  T.  Bray, 
involving  the  N.  >^  N.  W.  i^,  and  the  S.  W.  }(  of  N.  W.  %,  of  section 
34,  Twp.  27  N.,  Range  9  E.,  San  Francisco  California,  on  appeal  by 
Bray  from  your  decision  of  January  26,  1881,  adverse  to  him. 

The  record  shows  that  Bray  filed  declaratory  statement  September  2, 
1879,  alleging  settlement  August  20,  1879,  ^^^  ^^^  Marks  made  home- 
stead entry  October  18,  1879. 

It  also  appears  that  the  State  of  California  selected  said  tracts  as  lieu 
lands,  alfdifferent  times,  both  of  which  selections  were  cancelled  by  your 
letter  of  September  i,  1877.  Marks  purchased  the  State's  claim,  after 
said  selections  and  some  years  prior  to  said  cancellation,  and  had  occu- 
pied the  land,  both  prior  and  subsequently  to  the  date  of  Bray's  settle- 
ment ;  but,  at  that  time,  was  living  on  other  land,  in  section  28,  owned 
by  himself,  and  occupying  the  land  in  dispute  for  business  purposes,  as  a 
dairyman.  He  has  on  the  land  a  house,  and  twelve  or  fifteen  acres  under 
cultivation,  and  uses  the  remainder  for  grazing  purposes.  His  improve- 
ments are  valued  at  from  |i,5oo  to  |2,ooo,  and  his  whole  tract  is  en- 
closed by  fence,  with  occasional  gaps  therein.  \ 

Bray  entered  on  the  land,  peaceably,  on  August  20,  1879,  through  a 
gulch  across  which  there  was  no  fence,  and  forthwith  commenced  the 
erection  of  a  house  upon  the  same  subdivision  on  which  Marks'  house 
was  situated,  and  has  since  continuously  resided  there  with  his  family. 
He  has  about  five  acres  under  cultivation,  and  his  improvements  are 
valued  at  about  I250.  Prior  to  this  settlement  he  ascertained  from  the. 
local  office  that  the  tracts  were  vacant  government  lands,  as  shown'  by  the 
records  of  that  office.  He  knew  of  Marks'  occupation  and  improve- 
ments at  the  date  of  his  own  settlement,  but  has  authorized  him  to  re- 
move his  buildings  and  movable  property  at  his  pleasure. 
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On  these  facts  you  held  the  filing  of  Bray  for  cancellation,  and  allowed 
the  entry  of  Marks  to  remain  intact,  subject  to  his  future  compliance  with 
the  law,  referring  to  the  cases  of  Atherton  vs.  Fowler  [6  Otto  513)  and 
Clow  vs.  Patterson  (Copp,  January,  1879). 

I  think  your  decision  was  erroneous. 

From  the  date  of  cancellation  of  the  State's  selection  to  the  date  of 
Bray's  settlement — ^a  period  of  nearly  two  years — the  tracts  had  remained 
vacant  and  unappropriated  public  land,  subject  to  disposal  under  the  laws 
for  the  disposition  of  such  land.  No  one  made  claim  to  it.  Although, 
as  the  testimony  shows,  Marks  knew  of  such  cancellation  prior  to  Bray's 
settlement,  he  made  no  endeavor  to  fortify  his  possession  and  secure  a 
right  to  the  tract  under  either  of  said  laws,  until  two  months  after  Bray's 
settlement.  His«laches  thus  enabled  Bray  to  exercise  a  right  the  law  gave 
him,  to  settle,  and  to  file  his  declaratory  statement  upon  this,  as  upon  any 
other  unappropriated  public  land.  At  that  date  Marks'  possession  was 
not  authorized  by  any  law  of  Congress.  He  was  on  the  land  in  violation 
of  law  and  without  any  legal  right ;  and  in  such  a  case,  occupation  is 
mere  trespass,  and  the  party  will  not  be  protected  therein  against  one  who 
has  made  a  valid  adverse  claim.  That  Marks  himself  regarded  his  own 
possession  as  invalid,  is  apparent  from  his  subsequent  homestead  entry, 
whereby  he  endeavored  to  secure  rights  to  which  he  was  not  previously 
entitled. 

The  case  of  Atherton  vs.  Fowler,  as  now  interpreted  by  this  department, 
will  not  sustain  a  possession  manifestly  in  violation  of  law,  nor  defeat  a 
claim  to  land  by  one  who  has  complied  with  the  requirements  of  the  law, 
in  favor  of  one  who  has  not  so  complied.  It  also  recognizes  the  possibil- ' 
ity  of  one  party  taking  the  improvements  of  another  under  the  settlement 
laws,  as  within  the  contemplation  of  the  statute.  Further  consideration 
of  the  case  of  Atherton  vs.  Fowler  has  led  to  a  modification  of  the  ruling 
in  Clow  vs,  Paterson,  in  the  later  cases  of  Molyneux  vs.  Young  (Copp, 
Oct.,  1880),  and  Powers  vs.  Forbes  (Hill's  Leading  Cases,  Jan.,  1881). 
Whatever,  therefore,  may  be  the  equities  of  the  case,  I  am  of  the  opinion 
that,  as  Marks'  occupation  of  the  tract  was  unauthorized  and  illegal,  and 
he  was  not  a  claimant  therefor  \mder  any  act  of  Congress,  and  had  no 
legal  right  thereto  at  the  date  of  Bray's  settlement  and  filing;  and  as  the 
latter  appears  to  have  complied  with  the  requirements  of  the  pre-emption 
law,  and  did  not  make  forcible  entry  on  the  land,  his  declaratory  state- 
ment should  be  held  intact,  subject  to  full  compliance  with  said  law;  and 
that  the  entry  of  Marks  should  be  held  subject  to  his  right  to  make  pay- 
ment and  proof  within  the  prescribed  period. 

Your  decision  is  reversed  accordingly. 


CONTIGUITY  OF  CLAIM. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Dec.  18,  1880. 

I  have  considered  the  appeal  of  C.  M.  Coventry  from  your  decision  of 
November  30,  1878,  rejecting  his  application  to  transmute  a  pre-emption 
filing  to  a  homestead  entry. 

It  appears  that  Coventry  filed  a  declaratory  statement  for  the  E.  %  N. 
E.  y^  section  28,  and  the  N.  ^  S.  W.  ^  section  27,  Twp.  i8  S.,  Range 
21  W.,  Hays  City,  Kansas,  on  April  12,  1876. 

These  tracts,  although  cornering  upon  each  other,  are  not  contiguous. 
This  latter  word,  as  used  in  the  administration  of  the  land  laws,  means 
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that  different  subdivisions  of  land  shall  be  in  contact  with  each  other, 
side  by  side;  and  the  practice  from  an  early  day  has  required  such  con- 
tiguity in  all  pre-emption  filings,  although  this  is  not  a  statutory  require- 
ment; the  rights  of  pre-emptors  are  thereby  preserved,  and  no  good 
reason  is  offered  why  a  different  practice  should  be  substituted. 

The  filing  of  Coventry  is  irregular  in  this  respect,  and  I  therefore  affirm 
your  decision  which  rejects  his  present  application,  but  permits  him  to 
relinquish  one  of  the  tracts  named,  and  to  include  in  his  filing  another 
contiguous  tract  of  eighty  acres,  if  there  be  such  a  vacant  tract,  when  an 
application  for  transmutation,  if  made,  would  be  considered. 


GLADFELTER  vs.  WREN. 

Previous  Filing, — Parties  who  apply  to  make  entry  of  lands  under  the  provisions  of  the 
pre-emption  laws  should  be  required  to  show  by  affidavit  or  otherwise  that  they  have 
not  made  a  previous  filing. 

5>rrrfflry  Chandler  to  Commissioner  Williamson,  August  7,  1876. 

I  have  considered  the  case  of  Jonas  B.  Gladfelter  vs,  Lafayette  K. 
Wren,  involving  the  right  to  the  S.  E.  ^  of  Section  22,  Township  26, 
Range  6  East,  Wichita,  Kansas,  on  appeal  from  your  decision  of  Febru- 
ary 14,  1876,  adverse  to  Wren. 

The  facts  as  shown  by  the  evidence  justify  your  decision,  which  is  af- 
firmed. 

I  would  call  your  attention  to  section  22611  of  the  Revised  Statutes,  in 
which  more  than  one  pre-emption  filing  is  prohibited.  Parties  who  apply 
to  make  entry  of  lands  under  the  provisions  of  the  pre-emption  law, 
should  be  required  to  show  by  affidavit,  or  otherwise,  that  they  have  not 
violated  the  restriction  in  said  section. 


GENZEL  vs.  GSCHWEND. 

Settlement. — A  filing  before  settlement  is  premature,  unauthorized,  and  a  nullity. 
Acting  Secretary  Bell  to  Commissioner  Williamson,  August  31,  1880, 

I  have  considered  the  case  of  Johann  G.  Genzel  vs,  John  Gschwend, 
Jr.,  involving  the  N.  >^  N.  E.  ^,  and  N.  E.J^  of  N.  W.  %,  of  Sec.  32, 
and  the  N.  W.  ^  of  N.  W.  jSi  of  Sec.  33,  Twp.  15  N.,  R.  15  W.,  San 
Francisco  District,  California,  on  appeal  by  the  plaintiff  from  your  deci- 
sion of  February  28,  1880.  . 

The  township  plat  was  filed  in  the  local  office  September  8,  1868.  The 
land  in  contest  is  unoffered.  Both  parties  claim  under  the  provisions  of 
the  pre-emption  law. 

Genzel  filed  for  said  tracts  April  28,  alleging  settlement  thereon  April 
25,  1876. 

Gschwend  filed  for  said  tracts  October  10,  alleging  settlement  thereon 
September  16,  1876* 

At  the  two  trials  of  this  contest  held  respectively  April  4,  1877,  and 
June  19,.  1879,  Genzel  failed  to  prove  any  act  of  settlement  prior  to  the 
filing  of  his  declaratory  statement.  ^ 

So  far  as  the  testimony  shows,  the  first  work  done  upon  the  land,  by  or 
for  him,  was  done  in  the  month  of  May,  1876.  By  law,  he  was  required 
to  make  known  his  claim  in  writing  to  the  Register  **  within  three  months 
from  the  time  of  settlement."     (Sec.  2265,  Revised  Statutes.)    He  was 
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not  authorized  to  file  before  settlement.  Indeed,  before  settlement,  he 
had  no  claim  to  make  known.  His  filing  was  premature,  unauthorized, 
and  a  nullity  (Lansdale  vs,  Daniels,  lo  Otto  X13). 

But  if  Genzel's  filing  had  been  valid,  the  testimony  shows  that  he  has 
not  inhabited  and  improved  the  land  within  the  intent  of  the  law. 

Gschwend  shows  qualifications  as  a  pre-emptor,  and  compliance  with 
the  requirements  of  the  pre-emption  law  as  to  settlement,  filing,  erection 
of  a  dwelling  house,  and  inhabitancy  and  improvement  of  the  land ; 
and  he  should  be  allowed  to  enter  the  tracts  in  contest,  upon  making  the 
further  proof  required  by  law. 

Your  decision  holding  GenzePs  filing  for  cancellation  is,  therefore, 
affirmed. 


HULL  vs.  HAWKINS. 

Construction  of  Law — Adverse  Rights, — Where  the  government  alone  is  concerned  the 
land  laws  will  be  liberally  construed,  but  where  adverse  rights  are  involved  strict  con- 
struction of  the  statute  will  be  maintained. 

Filing — Settlement. — A  pre-emption  filing  made  prior  to  the  date  of  alleged  settlement 
is  not  in  accordance  with  the  pre-emption  law. 

Decisions  in  Shaffer  vs,  Osterland  and  in  White  vs,  Kennedy  compared. 

Acting  Commissioner  Armstrong /<?  Rei^.  and  Recy  IVicAita,  Kansas,  yan.  20, 1880. 

I  have  examined  the  contested  case  of  Wm.  G.  Hull  vs,  Lucy  Hawk- 
ins, forwarded  with  your  letters  January  9,  1878,  and  involving  title  to 
the  E.  ^  of  the  S.  E.  }(y  and  the  W.  ^  of  the  S.  W.  ^,  of  section  32, 
township  29  S.,  Range  i  W. 

The  records  of  this  office  show  that  Wm.  G.  Hull  filed  declaratory 
statement  10,136,  August  i,  1874,  alleging  settlement  May  31,  1874,  and 
that  Lucy  Hawkins  filed  declaratory  statement  14,425,  September  24, 
1877,  alleging  settlement  September  22,  1877,  both  for  above-described 
tract  of  land. 

The  testimony  shows  that  plaintiff  is  a  single  man,  over  the  age  of 
twenty-one  years,  and  settled  on  the  land  described  about  the  31st  of 
May,  1874.  In  December,  1874,  he  moved  a  house  on  the  land,  to  which 
he  has  since  built  an  addition.  He  has  broken  about  seventy-five  acres 
of  the  tract,  and  his  improvements  are  worth  about  I400.  He  claims  to 
have  made  it  his  continuous  residence  since  the  initiation  of  his  claim, 
and  although  this  point  is  contested  by  his  adversary,  it  is  not  seriously 
controverted,  as  he  proves  a  residence  there  most  of  the  time,  and  that 
his  absence  was  caused  by  the  fact  that  he  was  compelled  to  work  around 
to  some  extent  for  a  livelihood,  being  poor  in  this  world's  goods  and  in 
need  of  money.  His  improvements  and  cultivation  are  sufficient  to  at- 
test his  good  faith  and  desire  to  comply  with  the  requirements  of  the  law. 

Lucy  Hawkins  is  a  single  woman,  over  the  age  of  twenty-one  years, 
and  a  citizen  of  the  United  States.  She  alleges  settlement  on  the  tract 
September  22,  1877,  and  that  she  followed  up  said  settlement  by  moving 
a  house  thereon  about  the  5th  of  October,  1877,  ^^^  taking  up  a  residence 
therein  about  the  25th  of  October,  1877,  where  she  has  continued  to  re- 
side up  to  the  date  of  hearing. 

The  principal  ground  of  attack  against  the  claim  of  Hull  is  that  his 
time  for  proving  up  aAd  making  payment  expired  on  the  last  day  of  Feb- 
ruary, 1877,  and  that  after  that  date  the  land  was  open  to  pre-emption  by 
any  other  qualified  pre-emptor. 

The  only  objection  urged  against  the  claim  of  Hawkins  is  that  she  failed 
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to  make  settlement,  cultivation ,  or  improvement  oii  the  land  prior  to  the 
date  of  filing. 

The  first  is  a  fact  of  record,  and  needs  no  analysis.  The  second  is  to 
be  determined  by  the  evidence  adduced  upon  the  trial,  and  it  is  proper 
at  this  point  to  analyze  it. 

The  defendant  produces  two  witnesses — one  of  them  a  brother-in-law, 
and  the  other  a  nephew — who  swear  positively  that  a  load  of  stone  was 
hauled  and  deposited  on  the  land  in  contest,  in  the  immediate  vicinity  ot 
the  spot  where  defendant's  house  now  stands,  on  the  2 2d  of  September, 
1877  ;  and  this  is  the  only  act  of  settlement  which  is  sought  to  be  estab- 
lished by  her  prior  to  the  building  of  her  house  on  or  about  October  5, 
1877.  The  stones  were  of  a  light  color,  of  the  limestone  species,  and  it 
does  not  appear  that  there  were  any  intervening  obstacles  to  an  open  and 
unobstructed  view  of  them,  and  they  could  be  seen  at  a  distance  of  sev- 
eral rods  by  a  person  in  search  of  them. 

The  only  person  outside  of  the  family  connection  who  testified  for  the 
defendant  is  George  Duncan,  and  he  swears  that  he  was  over  the  ground 
on  the  2d  or  3d  of  October,  1877,  when  he  discovered  the  load  of  stones 
at  or  near  the  place  designated  by  the  other  witnesses,  and  on  or  about 
■the  5th  of  October  assisted  in  moving  the  house  of  defendant  on  the 
premises  in  dispute,  when  the  said  stones  were  used  in  constructing  the 
foundation  for  the  house.  This  is  the  sum  and  substance  of  all  the  testi- 
mony adduced  by  the  defendant  in  relation  to  any  act  of  settlement  on 
her  part  prior  to  the  date  of  her  filing:  The  two  former  witnesses  testify- 
ing to  the  actual  hauling  and  depositing  of  the  stone  on  the  disputed 
land,  and  the  latter  by  inference  to  the  fact  of  their  continuance  on  the 
land  until  the  house  was  located  thereon. 

Under  ordinary  circumstances,  this  evidence  would  appear  conclusive 
of  the  fact  sought  to  be  established,  but  the  opposing  evidence  is  so  strong 
that  it  throws  a  dark  shadow  of  doubt  over  the  transaction,  and  leads 
almost  conclusively  to  the  establishment  of  a  negative. 

In  the  first  place,  the  two  all-important  witnesses  are  relatives  of  the 
defendant,  and  cannot  be  considered  as  entirely  divested  of  interest  in 
the  issue  of  her  claim. 

They  give  such  a  magnitude  to  the  monument  of  settlement,  and  such 
character  to  its  appearance,  that  the  most  casual  observer  might  have 
noticed  it  and  possibly  have  divined  the  intent  of  its  presence. 

George  Duncan,  one  of  her  witnesses,  says  that  he  guessed  at  the  intent 
of  the  monument,  and  assigns  no  other  reason  for  it  than  that  he  knew 
she  had  filed  for  the  land. 

The  negative  testimony  is  from  three  disinterested  witnesses,  in  connec- 
tion with  that  of  the  plaintiff  himself,  who  went  upon  the  land  on  the  3d 
of  October,  1877,  for  the  express  purpose  of  discovering  any  evidences  of 
settlement  thereon.  They  instituted  a  systematic  hunt,  and  explored  every 
nook  and  cranny  of  the  claim,  especially  that  portion  of  it  upon  which  the 
house  of  defendant  is  located,  and  failed  to  find  anything  that  even  ap- 
proximated the  character  of  a  stone-pile. 

The  defendant  has  even  deprived  herself  of  the  opportunity  for  a  sug- 
gestion that  the  stones  might  have  been  removed  clandestinely  by  an  ad- 
verse party  from  the  land  at  some  period  between  the  2  2d  of  September, 
1877,  and  the  3d  of  October  following,  as  she  presents  the  witness 
Duncan  for  purpose  of  showing  their  continuous  presence  during  the 
whole  period. 

In  this  view  of  the  case  the  testimony  of  Duncan  becomes  of  vital  im- 
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portance,  because  if  the  stones  were  not  upon  the  land  on  the  morning  of 
the  3d  of  October,  it  must  be  inferred,  indeed  the  only  legal  inference 
from  the  testimony  of  the  defence  is,  that  they  were  not  there  prior  to 
that  time. 

He  swears  that  there  was  a  small  wagon-load  of  the  stones,  and  that 
they  were  deposited  in  the  midst  of  some  high  grass  and  sunflowers;  that 
some  of  the  stones  were  twelve  by  fifteen  inches  in  size,  and  others  might 
be  a  foot  square ;  that  they  could  be  seen  from  the  house,  which  was  two 
or  three  rods  distant,  and  when  he  first  discovered  them  he  "drove  right 
up"  to  them. 

Now  here  was  a  monument,  which  from  its  very  nature  must  have  been 
observable  from  a  very  considerable  distance,  and  after  Duncan  had  been 
there  with  the  vehicle  in  which  he  **  drove"  among  the  high  grass  and 
sunflowers,  the  surroundings  must  have  been  such  *as  to  attract  the  atten- 
tion of  the  most  casual  passer-by ;  and  yet  four  men  on  the  same  day,  with 
no  other  object  in  view  than  the  discovery  of  something  of  this  nature, 
and  after  the  most  careful  scrutiny,  were  utterly  unable  to  find  a  semblance 
of  it. 

The  fact,  therefore,  of  the  existence  of  the  stone  on  the  land  within  th6 
prescribed  period  alleged  is  full  of  doubt,  with  all  the  possibilities  in  favor 
of  the  negative. 

It  will  be  observed  that  the  main  point  to  be  determined  in  this  case 
is  whether  or  not  a  pre-emption  filing  made  prior  to  the  date  of  alleged 
settlement  is  in  accordance  with  the  provision  of  the  pre-emption  law. 
If  the  affirmative  of  the  proposition  be  established,  then  the  defendant's 
right  to  the  land  would  adhere  by  reason  of  the  expiration  of  the  time  in 
which  the  claimant  was  obligated  under  the  law  to  make  his  proof  and 
payment.  If  the  adverse  of  the  proposition  is  sustained,  then  the  claim- 
ant, in  the  absence  of  any  legal  adverse  claim,  would  embrace  the  oppor- 
tunity offered  under  the  rules  of  public  policy  adopted  by  the  government, 
and  make  his  proof  and  payment  outside  of  the  prescribed  legal  period. 

In  a  decision  rendered  by  this  office,  July  12,  1876,  in  the  case  of  Shaf- 
fer vs,  Osterland,  it  was  held  that  Shaffer,  although  he  did  not  settle  until 
over  six  months  after  filing,  had  a  better  right  to  the  land  than  Oster- 
land, who  made  a  Timber  Culture  Entry  some  time  after  Shaffer's  actual 
settlement.  This  decision  was  affirmed  by  the  Hon.  Secretary  of  the 
Interior,  both  as  to  law  and  to  facts,  June  6,  1877.  In  a  subsequent  de- 
cision of  the  Hon.  Secretary  of  the  Interior,  rendered  September  10, 
1878,  in  the  case  of  White  vs.  Kennedy,  it  was  held  that,  **  A  pre-emption 
filing  made 'with  an  allegation  of  previous  settlement,  which  in  fact  was 
not  made,  is  in  derogation  of  law,  and  fraudulent.  It  is  not  consequently 
a  right  recognized  by  the  statute,  and  does  not  constitute  a  valid  pre- 
emption claim." 

Now,  although  these  decisions  seem  prima  facie  to  conflict  to  the  ex- 
tent of  an  express  contradiction,  they  are  reconcilable  upon  the  ground 
that  the  former  refers  to  the  act  prior  to  the  inception  of  an  adverse  set- 
tlement, and  the  latter  to  the  act  as  between  adverse  claimants  whose 
qualifications  may  be  upon  an  equality  in  respect  to  other  requirements 
of  the  law. 

It  will  not  be  denied  that  the  law  as  to  filing  upon  lands  not  yet  pro- 
claimed for  sale  at  the  date  of  settlement  is  mandatory,  nor  that  a  failure 
to  comply  with  the  mandate  under  a  strict  construction  of  the  law  is 
illegal,  and  therefore  voidable.  But  there  is  a  wide  distinction  between 
illegality  and  fraud.     For  instance : 
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In  the  case  in  which  the  former  decision  was  rendered  it  was  shown 
that  before  the  initiation  of  an*  adverse  claim,  the  party  made  his  settle- 
ment, although  subsequent  to  his  filing,  and  the  government  construed 
his  laches  into  a  species  of  negligence,  and  condpned  it ;  but  in  the  lat- 
ter decision,  where  it  was  shown  that  the  party  was  endevaoring  to  estab- 
lish a  fact  which  had  no  existence  in  fact,  and  by  deceit  to  work  an 
injury  to  an  adverse  party  in  interest,  then  the  taint  of  fraud  obtained 
and  the  act  became  fraudulent. 

In  this  light  the  harmony  of  two  decisions  is  restored  and  the  policy  of 
the  Government  exemplified,  that  where  it  alone  is  concerned  liberality 
is  the  rule,  but  where  adverse  rights  of  third  parties  are  involved,  a  strict 
construction  of  the  obvious  meaning  of  the  statute  must  be  maintained. 

Therefore,  as  this  case  falls  directly  within  the  purview  of  the  latter  de- 
cision, the  claim  of  Hawkins  is  invalid  and  void,  and  held  for  cancella- 
tion, and  the  entry  of  Hull  will  be  allowed  upon  his  making  proof  and 
payment  to  your  entire  satisfaction. 

You  will  notify  all  parties  in  interest  of  the  purport  of  this  decision, 
and  instruct  them  that  appeal,  if  taken,  must  be  filed  in  this  office  on  or 
before  March  31,  1880. 


STANLEY  vs.  FAIRCHILD. 

Declaratory  Statement, — The  filing  of  a  Declaratory  Statement  before  settlement  does 
not  invalidate  a  right  in  the  absence  of  an  adverse  claim. 

Acting  Commissioner  BAXTER  to  Reg.  and  Rec,  Wichita^  Kansas,  May  3,  1876. 

I  have  considered  the  case  of  Edwin  Stanley  vs,  Marshall  B.  Fairchild, 
involving  the  right  to  enter  the  N.  W.  fr*l  ^  Sec.  6,  T.  22  S.,  Range 
3W. 

It  appears  that  this  tract  was  previously  covered  by  homestead  entry  No. 
4394  of  David  C.  Smith,  which  was  cancelled  by  letter  **  C"  from  this 
office,  January  6th,  1876,  and  the  letter  of  cancellation  received  at  your 
office  January  12,  1876,  at  9  o'clock  a.  m. 

The  cancellation  of  Smith's  homestead  entry  became  effective  from  the 
date  of  its  receipt  at  your  office.  The  record  shows  that  Fairchild  filed 
his  D.  S.  No.  3253  for  said  land,  January  12th,  1876,  alleging  settlement 
same  day :  that  Stanley  filed  D.  S.  3257  January  14th,  1876,  for  same 
land,  alleging  settlement  January  12th,  1876'. 

It  appears  from- the  evidence  taken  before  you  that  Fairchild *s  D.  S.  was 
presented  at  your  office  by  his  attorney  January  12,  1876,  at  9  o'clock  a. 
m.,  immediately  upon  the  receipt  of  the  order  cancelling  Smith's  home- 
stead entry.  It  also  appears  that  Fairchild  did  not  go  upon  the  land  in 
question,  or  commence  the  improvement  thereof,  until  January  12,  1876, 
at  12  o'clock  m.,  three  hours  after  the  filing  of  his  D.  S.  No  actual  set- 
tlement having  preceded  the  filing  of  Mr.  Fairchild's  D.  S.,  the  same  was 
illegal  and  is  held  for  cancellation. 

Stanley  shows  good  faith,  and  the  land  is  awarded  to  him. 

Your  decision  is  therefore  affirmed. 


Acting  Secretary  GORHAM  to  Commissioner  BURDETT,  October  25,  1 876. 

It  appears  that  the  legal  settlement  of  Stanley  preceded  that  of  Fair 
child  by  a  few  hours  only,  but  in  time  to  give  him  the  better  right. 

Fairchild  filed  his  declaratory  statement  by  an  attorney  January  1 2  at 
9  a.  m.,  alleging  settlement  the  same  day,  and  as  stated  above  his  actual 
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settlement  was  made  at  12  o'clock  on  that  day.  As  the  filing  preceded 
the  settlement,  you  decided  that  the  same  was  illegal,  and  held  it  for  can- 
cellation. The  consideration  of  this  point  is  not  necessary  for  a  deter- 
mination of  the  case  in  question,  but  as  it  forms  a  part  of  your  decision 
it  must  be  reviewed.  Following  the  plain  interpretation  of  section  2265 
of  the  Revised  Statutes,  it  would  seem  that  no  provision  is  made  for  the 
filing  of  a  declaratory  statement  prior  to  settlement ;  but  does  it  follow- 
that  a  filing  so  made  is  illegal  to  the  extent  of  defeating  the  claim,  in  the 
absence  of  a  valid  adverse  right,  provided  it  is  followed  by  immediate  set- 
tlement and  other  compliance  with  the  law  ? 

The  right  of  pre-emption  is  based  upon  settlement,  which  is  notice  to 
the  world  of  a  claim,  and  by  law  a  filing  is-  made  not  only  a  notice,  but 
a  protection  to  the  settler. 

A  filing  without  settlement  does  not  constitute  an  appropriation  of  the 
land,  neither  does  it  withdraw  the  same  from  other  entry.     No  one  is  in- 
jured by  the  existence  of  a  filing,  neither  should  the  rights  acquired  *by 
actual  settlement  be  denied  by  reason  of  the  existence  of  such  filing.     If 
two  actual  settlers  claim  the  land,  he  who  complies  with  the  requirements 
of  the  statute  has  the  better  legal  right.     He  who  files  subsequent  to  set- 
tlement has  protected  himself  by  a  strict  compliance  with  the  law,  while 
he  who  filed  prior  to  settlement  has  failed  to  do  so.     In  the  latter  case, 
the  settler's  action  not  being  authorized  by  law,  his  claim  must  yield  to  a 
valid  adverse  one.     But  this  reasoning  does  not  apply  in  the  case  where 
there  is  no  valid  adverse  claim.     Here  the  question  is  one  between  the 
government  and  the  settler — who  should  be  encouraged  rather  than  im- 
peded by  technicalities,  when  a  substantial  compliance  with  the  law  has 
been  made.     These  views  are,  I  think,  in  conformity  by  analogy  with 
those  expressed  by  the  Supreme  Court  in  the  case  of  Johnson  vs.  Tows- 
ley,  13  Wall,  p.  90,  on  the  subject  of  pre-emption  filings.     In  the  case 
above  cited  of  the  two  adverse  claimants,  if  he  who  filed  prior  to  settle- 
ment makes  application  subsequent  to  said  settlement  to  file,  as  author- 
ized by  law,  within  the  time  required  to  take  such  action,  he  is  protected. 
It  has  been  the  practice  of  your  office  to  require  that  settlement  should 
precede  a  filing ;  and  while  I  do  not  think  that  a  claim  is  rendered  invalid 
by  a  prior  filing  alone,  yet  the  rule  specified  is  based  upon  sound  policy, 
and  the  views' above  expressed  are  not  intended  to  authorize  a  change  of 
that  rule.     Each  case  should  be  determined  upon  its  merits,  and  the 
want  of  good  faith  in  a  settler  should  be  a  sufficient  reason  for  rejecting 
his  claim. 

Your  decision  awarding  the  land  is  affirmed. 


COAD  vs.  FITCH. 


Filings  on  Unoffered  Land. — The  uniform  construction  given  to  the  "three  months" 
time  required  by  the  5th  section,  Act  of  March  3,  1843,  within  which  pre-emption 
filings  on  unoffered  land  may  be  made,  is  three  calendar  months^  not  ninety  days. 

Acting  Secretary  CoWEN  to  Commissioner  Drummond,  September  6,  1873. 

I  have  considered  the  case  of  Marcus  M.  Coad  vs.  William  S.  Fitch, 
involving  the  right  to  the  S.  E.  J^  Section  2,  T.  i,  R.  18  W.,  unoffered 
land,  Lowell  (formerly  Beatrice)  district,  Nebraska. 

Fitch,  October  16,  1871,  made  homestead  entry  of  the  tract. 

Coad,  October  19,  187 1,  filed  D.  S.  for  the  land,  alleging  settlement 
July  20,  1871. 
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The  evidence  establishes,  and  there  is  no  dispute  concerning  Goad's 
bona  fides. 

The  only  mooted  point  is,  was  his  filing  in  time? — if  in  time,  his  claim 
antedates  and  must  prevail  against  that  of  Fitch. 

The  settled  and  uniform  construction  given  by  your  office  to  the 
**threa  months"  time  prescribed  by  the  fifth  section  of  the  act  of  March 
3»  1843  (5  Stat.  619),  within  which  preyemption  filings  on  unoffered 
land  might  be  made,  is  three  calendar  months,  and  not  ninety  days. 
This,  I  think,  is  the  correct  construction. 

Goad's  filing  was  in  time,  and  he  should  be  permitted  to  complete  his 
claim.     Fitch's  entry,  being  in  conflict  therewith,  must  be  cancelled. 


VETTEL  vs.  NORTON. 

Certificate  of  Ccvernment  Officer. — Where  a  pre-emptor  filed  a  declaratory  statement  for 
a  tract  of  land  that  had  been  "offered,"  but  received  a  certificate  from  the  Register  of 
the  Land  Office  that  the  land  was  <'  unoffered,"  and  did  not  prove  up  within  the  time 
limited  by  law  for  offered  land,  such  party  has  a  right  to  depend  upon  the  certificate 
of  the  Government  officer,  acting  within  the  scope  of  his  authority,  and  that  the  law 
will  protect  him. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  December  19,  188 1. 

I  have  considered  the  case  of  William  Vettel  vs.  Michael  Norton,  in- 
volving the  E.  y2  of  the  S.  W.  y^  and  the  S.  Y^  of  the  S.  E.  ^  of  section 
8,  Township  24  N.,  R.  i  W.,  Marysville,  California,  on  appeal  by  Norton 
from  your  decision  of  April  29,  iSSi,  holding  his  entry  for  cancellation, 
and  awarding  the  land  to  Vettel. 

The  record  shows  that  Vettel  filed  declaratory  statement  January  2, 
1878,  alleging  settlement  December  31,  1877,  ^.nd  that  Norton  made 
homestead  entry  for  the  same  tracts  March  22,  1879. 

The  land  was  "offered  *' June  3,  1861,  and  under  section  2264  R.  S., 
Vettel  was  required  to  make  his  proof  and  payment  within  twelve  months 
from  the  date  of  his  settlement.  Upon  the  day  of  his  filing,  the  Regis- 
ter issued  to  him  a  certificate  wherein  he  stated  that  the  "land  has  not 
been  offered  at  public  sale  ;"  to  which  certificate  was  a  foot-note  stating 
that,  for  "offered**  lands,  proof  and  payment  must  be  made  within 
twelve  months  from  the  date  of  settlement ;  but  if  the  land  has  not  been 
offered,  the  settler  has  thirty  months  within  which  to  enter  and  pay  for  it. 
Relying  thereon,  as  he  was  justified  in  doing,  Vettel  did  not  offer  his 
proof  and  payment  until  about  fifteen  months  from  the  date  of  his  settle- 
ment; and  after  the*entry  of  Norton,  when  he  was  first  advised  of  the 
erroneous  statement  of  said  certificate,  and  immediately  made  such  appli- 
tion.  He  has  a  house  and  other  outbuildings,  about  140  acres  broken,  70 
acres  under  cultivation.  Norton  has  erected  a  small  cabin  in  one  corner 
of  the  land,  but  has  no  other  improvements. 

Strictly,  Vettel  failed  to  comply  with  a  requirement  of  the  law,  and  in 
the  presence  of  a  valid  adverse  claim,  his  filing  would  be  subject  to  for- 
feiture. Although  he  was  presumed  to  know  of  the  proclamation  of  the 
President  offering  this  land  for  sale,  and  that  he  was  required,  under  sec- 
tion 2264,  to  make  his  proof  and  payment  within  twelve  months  from  his 
settlement,  that  presumption  was  overcome  by  the  statement  of  an  official 
certificate  that  the  lands  were  "ninoffered,**  and  that  he  could  make  his 
proof  and  payment  within  thirty  months.  The  Register  was  authorized 
to  certify  to  the  status  of  the  lands.     The  certificate  was  issued  for  the 
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sole  and  express  purpose  of  instructing  and  protecting  him  in  his  duties 
and  rights ;  and  he  is  fairly  within  the  ruling  of  the  Supreme  Court  in 
the  case  of  Lytle  vs.  The  State  of  Arkansas  (9  How.  314),  that  if  an  indi- 
vidual fails  to  attain  his  rights  by  the  misconduct  or  neglect  of  a  public 
officer,  the  law  will  protect  him.  His  failure  to  make  proof  and  payment 
within  the  required  time  was  not  from  laches  on  his  part,  but  from  an 
erroneous  statement  of  an  officer  of  the  Government,  acting  within  the 
scope  of  his  authority.  Having  trusted  to  said  certificate,  he  should  not 
now  be  made  to  suffer  therefrom,  and  lose  his  valuable  improvements. 


BOUND  BY  HIS  FILING. 

In  case  of  Isaac  H.  Zook  vs,  Henry  Brown,  involving  land  in  the  Sac- 
ramento, California,  land  district,  it  was  held  by  Secretary  Delano,  June 
5>  1875*  that  a  pre-emptor  is  bound  by  the  filing  upon  which  he  goes  to 
trial,  and  if  it  does  not  include  the  land  resided  upon,  it  is  fatal  to  his 
claim.     He  cannot  amend. 


DAVID  A.  SNYDER. 

Amendment, — A  declaratoxy  statement  can  be  amended  only  in  case  of  mistake  or  mis- 
description. 

Commissioner  BuRDETT  to  Reg.  and  Rec,  Kirwin,  Kansas^  Sept.  30,  1875. 

I  am  in  receipt. of  your  letter  of  the  i8th,  transmitting  the  application 
of  David  A.  Snyder  to  change  his  D.  S.  No.  1726  for  the  S.  }^  N.  E.  ^ 
and  N.  )^  S.  E.  ^,  section  4,  Twp.  8,  Range  14,  to  the  S.  E.  5^  section 
4.  In  said  application  it  is  not  alleged  that  an  error  was  maoe  in  said 
D.  S.,  or  that  he  had  any  improvements  upon  or  had  ever  claimed  the 
land  he  wished  to  add  to  his  filing,  and  the  *only  plea  for  said  change  is 
that  his  ** claim  may  be  supplied  with  stock  water."  Therefore  his  ap- 
plication cannot  be  allowed. 


F.  L.  GOINGS. 


Swamp  Land. — ^Where  a  party  filed  on  land  not  habitable  for  agricultural  purposes,  but 
which  was  clearly  swamp  land,  a  second  filing  will  be  allowed  on  land  properly  agri- 
cultural in  character. 

Acting  Commissioner  Baxter  to  Reg.  and  Rec.fAfarysville,  Cat.,  September  18, 1877. 

In  the  matter  of  the  application  of  F.  L.  Goings  to  make  proof  and 
payment  under  his  second  filing,  the  following  appear  to  be  the  facts : 

Goings  filed  D.  S.  9226,  April  ist,  1874,  for  N.  W.  ^,  Sec.  34,  13 
N.,  3  E.,  and  voluntarily  relinquished  his  right  thereunder  March  28th, 
1876,  on  account  of  the  frequent  overflow  of  the  land. 

Goings,  as  appears,  resided  upon  and  endeavored  to  utilize  the  land, 
in  the  cultivation  of  wheat  and  barley,  for  about  three  years,  without  suc- 
cess, his  crop  each  year  having  been  "drowned  out."  That  he  built  a 
levee,  from  two  to  four  feet  high,  in  connection  with  contiguous  claim- 
ants, hoping  thereby  to  so  reclaim  the  land  as  to  maintain  a  residence 
thereon  and  render  it  of  use  for  purposes  of  agriculture ;  this  enterprise, 
however,  had  not  the  desired  result;  the  water  from  streams  in  the 
vicinity  continuing  to  overflow  the  land  to  a  depth  of  from  three  to  four 
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feet  during  the  wet  seasons,  which  occurred  three  and  four  times  a  year, 
at  which  times  he  was  obliged  to  use  a  boat  to  go  about  his  claim. 

August  i2th,  1876,  Goings  applied  to  file  and  did  file  for  N.  E.  ^, 
14,  33  N.,  4  W.  (D.  S.,  10,377),  alleging  settlement  July  12th,  1876; 
such  filing,  you  report,  being  inadvertently  allowed  under  former  prac- 
tice, of  your  predecessor,  and  a  misapprehension  of  the  present  law,  as 
included  in  Sec.  2261,  Revised  Statutes. 

Mr.  Goings  has  made  many  valuable  improvements  on,  and  cultivated 
about  50  acres  of  his  present  claim,  and  has  made  it  his  exclusive  home 
since  the  date  of  alleged  settlement.  His  good  faith  is  therefore  estab- 
lished. 

The  land  for  which  Goings  originally  filed  does  not  appear  to  have 
been  heretofore  claimed  by  the  state  as  swamp,  but  upon  the  statements 
presented  it  most  clearly  falls  under  the  designation  of  ** swamp  land;'* 
and  not  being  habitable  for  agricultural  purposes,  the  filing  of  Mr. 
Goings,  on  said  land,  will  not  therefore  be  held  to  bar  his  right  of  entry 
in  the  present  case,  on  the  land  now  claimisd  by  him,  and  you  will  there- 
fore allow  his  entry,  providing  no  further  objection  appears. 


DEWITT  C.  BROWNELL. 

Second  Filing, — Section  2261  Revised  Statutes  forbids  second  filings  where  the  first  is 

legal. 
Formal  Authority. — Local  officers  are  directed  to  allow  no  second  or  amended  filings 

without  first  submitting  the  facts  to  the  Commissioner  of  the  General  Land-Office,  and 

after  receiving  formal  authority  for  such  action. 

C?««wrt<7»^r  Williamson  to  Reg.  and  Rec.y  Susanville^  California,  April  18,  1877. 

In  the  matter  of  pre-emption  cash  entry  912 — Dewitt  C.  Brownell,  N. 
W.  yi  of  N.  W.  }(  9,  S.  W.  }(  of  S.  W.  %  4,  and  S.  E.  %  of  S.  E.  }i 
5,  38  N.,  7  E.,  it  appears  that  claimant  filed  his  original  D.  S.  1099  for 
N.  }i  of  N.  W.  y^  9,  June  4,  1874,  the  remainder  of  his  present  claim 
being  at  that  date  covered  by  D.  S.  971,  November  6,  1873,  ^-  ^-  ^^^ 
bins,  subsequently,  June  17,  1874,  relinquished. 

Upon  a  showing  by  said  Brownell  that  he  had  valuable  improvements 
on  the  tracts  covered  by  Gibbins*  filing,  and  conflict  being  then  removed, 
you  allowed  him  to  file  amended  D.  S.  1219,  December  4,  1874,  for  the 
land  first  described,  under  which  filing  he  entered  October  7,  1876. 

Section  2261  of  the  Revised  Statutes,  prohibits  second  filings  where 
the  first  is  legal  (circulars,  June  17,  1875,  ^^^  ^^7  ^^>  1876,  page  13), 
and  BrownelPs  first  filing  appears  to  have  been  in  all  respects  legal,  while 
his  second  or  amended  filing  must  necessarily  be  illegal  by  strict  con- 
struction. 

The  Revised  Statutes  were  approved  June  22,  1874,  and  the  general 
instructions  of  this  office,  under  such  revision,  were  issued  June  17,  1875. 

During  this  interim,  Brownell  filed  his  said  amended  D.  S. ,  and  having 
so  amended  under  former  practice  and  prior  to  the  promulgation  of  in- 
structions now  in  force,  his  entry  will  be  submitted  to  the  **  Board*'  for 
confirmation,  under  section  2450,  Revised  Statutes,  as  an  equitable  case. 

I  take  this  occasion  to  direct,  however,  that  you  allow  no  amended  or 
second  filings  under  any  circumstances,  without  first  submitting  the  facts 
to  this  office,  and  after  receiving  formal  authority  for  such  action. 
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MINOR  vs.  BRIGGS. 

One  Declaratory  Statement. — But  one  pre-emption  right  is  extended  to  the  settler,  and 
only  one  declaratory  statement  can  be  legally  filed  by  the  same  party. 

Secretary  ScHURZ  to  Commissioner  Williamson,  yi/«^  2,  1877. 

I  have  considered  the  case  of  William  H.  Minor  vs.  S.  F.  Briggs,  in- 
volving the  S.  J^  of  S.  W.  1^  and  N.  %  of  S.  W.  i^,  of  Sec.  7,  Twp. 
6  N.,  R.*2  E.,  H.  M.,  Eureka,  California,  on  appeal  from  your  decision 
of  Dec.  16.  1876,  rejecting  the  claim  of  both  and  holding  their  declara- 
tory statements  for  cancellation. 

I'he  claims  are  based  upon  second  declaratory  statements  filed  for  the 
same  tract  of  land — the  prior  filing  having  been  cancelled  for  non-com- 
pliance with  the  law.  It  is  contended  by  counsel  for  claimants,  that  a 
second  filing  for  the  same  tract  is  not  prohibited  by  section  2261  of  the 
Revised  Statutes,  which  provides  that  **No  person  shall  be  entitled  to 
more  than  one  pre-emption  right  by  virtue  of  the  provisions  of  section 
2259;  nor  where  a  party  has  filed  his  declaration  of  intention  to  claim 
the  benefits  of  such  provisions,  for  one  tract  of  land,  shall  he  file  at  any 
future  time  a  second  declaration  for  another  tract.'* 

But  one  pre-emption  right  is  extended  to  the  settler,  and  .the  filing  of  a 
declaratory  statement  is  an  essential  feature  of  that  right.  If  a  settler 
may  file  a  second  declaratory  statement  for  the  same  tract  of  land,  he  may 
file  a  third  or  a  fourth,  and  in  this  manner  retain  the  possession,  and  the 
right  to  purchase  the  tract,  for  a  long  series  of  years,  without  making  ac- 
tual payment  for  the  same ;  a  proceeding  not  contemplated  by  the  statute, 
and  in  violation  of  its  letter  and  spirit. 

Your  decision  is,  in  my  opinion,  in  accordance  with  the  proper  con- 
struction and  interpretation  of  the  statute,  and  is  affirmed. 


MARIA  STEVENS. 

One  Filing. — A  settler  can  make  but  one  legal  filing  under  the  pre-emption  laws. 
Commissioner  Williamson  to  W.  P.  Dunwoody,  IVashingtonj  D.  C,  March  26,  1877. 

D.  S.  No.  12,365  by  Maria  Stevens  (who  is  the  mother-in-law  of 
Bruhn)  embracing  the  same  tract,  was  canceled  the  9th  ult.,  she  having 
left  the  land  and  returned  to  her  former  home  (Chicago),  after  filing  a 
relinquishment  of  the  said  D.  S. 

You  ask  that  Bruhn  may  be  reinstated  in  his  filing,  or  that  he  be 
allowed  to  file  a  second  D.  S.  for  the  same  tract.  In  case  I  decline  to 
review  that  portion  of  my  decision,  you  ask  that  Mrs.  *Stevens  may  be 
allowed  to  withdraw  the  relinquishment  made  by  her,  and  that  she  may 
be  reinstated  in  her  filing.  You  ask  for  a  review  of  said  decision  upon 
the  ground  that  the  parties  followed  the  advice  of  their  counsel,  and  con- 
sequently they  should  not  be  held  responsible  for  the  mistakes,  if  any 
were  made ;  that  under  the  decision  of  the  Supreme  Court  in  the  case  of 
Johnson  vs.  Towsley,  13  Wall.,  p.  90,  and  Copfs  Land  Owner  for  Oc- 
tober, 1876,  page  100,  a  person  was  prohibited  from  filing  a  second  D. 
S.  on  land  which  had  been  offered  only;  that  the  act  of  1843  ^^  to  the 
effect  that  when  an  individual  had  filed  under  the  late  pre-emption  law 
his  declaration  to  claim  the  benefit  of  said  law  for  one  tracts  it  shall  not 
be  lawful  for  the  same  individual  at  any  future  time  to  file  a  second  de- 
claration for  another  tract;  **  that  the  right  of  making  a  second  filing  for 
the  same  t^act  has  never  been  raised,  nor  has  it  been  contemplated  in 
the  legislation  upon  the  subject." 
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The  po§ition  taken  by  you  in  the  premises  is  not  tenable,  and  the  ap- 
plication supported  by  your  arguments*  upon  the  ^above-mentioned  points 
cannot  be  entertained  by  this  office. 

As  Mrs.  Stevens  has  left  the  State  of  Kansas  after  relinquishing  her 
right  to  the  land  she  filed  for,  she  cannot  be  reinstated  in  her  filing 
upon  the  present  showing.  Upon  proof  being  presented  in  a  reasonable 
time  of  her  return  to  the  land  and  her  bona  fide  intention  of  complying 
with  the  law,  an  application  to  that  effect  will  be  entertained. 


WILLIAM  L.  PHELPS.  ' 

Second  Filing, — In  the  absence  of  adverse  rights,  a  party  may  file  a  second  declaratory 

statement  for  the  same  tracts. 
Cumens  vs.  Cyphers,  California  Supreme  Court,  quoted  at  length. 

Secretary  KiRKWoOD  to  Commissioner  McFarland,  Nov.  17,  1 88 1. 

I  have  considered  the  appeal  of  William  L.  Phelps  from  your  decision 
of  April  6,  1 88 1,  rejecting  his  application  to  enter  certain  lands  in  the 
Kirwin  Land  District,  Kansas. 

It  appears  that  Phelps  filed  declaratory  statement  November  16,  1871, 
upon  certain  tracts  in  sections  8  and  9,  Twp.  7  S.,  Range  14  W.,  which 
he  afterwards  relinquished  under  advice  that  his  pre-emption  right  would 
not  thereby  be  lost;  and  that  there.after,  on  December  20,  1879,  ^^  made 
another  filing  upon  certain  tracts  in  said  section  8,  which  embraced  the 
N.  E.  ^  of  the  N.  E.  ^  thereof,  which  was  included  in  his  former  filing. 

You  reject  this  second  filing  upon  all  the  tracts,  for  the  reason  that  the 
same  is  prohibited  by  Section  2261  R.  S.,  which  provides  that  **  No  per- 
son shall  be  entitled  to  more  than  one  pre-emption  right,  by  virtue  of  the 
provisions  of  Section  2259  ;  nor  where  a  party  has  filed  his  declaration  of 
intention  to  claim  the  benefits  of  such  provisions  for  one  tract  of  land, 
shall  he  file,  at  any  future  time,  a  second  declaration  for  another  tract.*' 

The  right  of  a  person  to  make  a  second  pre-emption  filing  upon  the 
same  tract  was  considered  by  the  Supreme  Court  of  California,  at  the 
October  term,  1880,  in  the  case  of  Cumens  vs.  Cyphers  (Pacific  Coast 
Law  Journal,  December,  1880),  in  which  it  was  said  ; 

"We  do  not  understand  this  section  (2261)  as  prohibiting  the  filing  of 
a  second  declaratory  statement  for  the  same  land,  when,  by  reason  of  de- 
fects, or  any  other  reason,  the  first  declaratory  statement  has  become  un- 
availing, and  there  has  intervened  no  right  of  any  third  party.  The  sec- 
tion in  question  contains  two  prohibitions.  ■  The  first  is  that  '  No  person 
shall  be  entitled  to  more  than  one  pre-emption  right  by  virtue  of  the  pro- 
visions of  Section  2259.'  It  is  contended  on  behalf  of  the  respondent 
that  by  this  is  meant  that  where  a  person  has  once  filed  a  declaratory 
statement  for  one  tract  of  land,  he  shall  never  afterwards  file  another 
statement  for  the  same  or  any  other  tract.  If  this  be  the  meaning  of  the 
first  prohibition  contained  in  the  section,  it  is  plain  there  was  no  occasion 
for  the  second  found  in  it ;  for  the  first,  under  this  construction,  would 
effectually  accomplish  the  same  end.  But  Congress  could  not  have  meant 
this  when  it  said  that  *  No  person  shall  be  entitled  to  more  than  one  pre- 
emption right,  by  virtue  of  the  provisions  of  section  2259  ;  *  for  in  the 
same  section  it  proceeded  to  make  provision  for  such  a  case  in  the  words : 
*  Nor  where  a  party  has  filed  his  declaration  of  intention  to  claim  the  bene- 
fit of  such  provisions  for  one  tract  of  land,  shall  he  file  at  any  future  time 
a  second  declaration  for  another  tract.' 
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*'In  our  opinion  the  meaning  of  the  section  is  very  plain.  By  its  first 
clause  Congress  intended  to  declare,  and  did  in  effect  declare,  that  no 
person  shall  be  entitled  to  enter  with  the  Register,  and  thus  acquire  from 
the  Government,  under  the  pre-emption  laws,  more  than  one  tract  of 
land.  This  is  what  ^e  understand  is  meant  by  the  declaration  that  no 
person  shall  be  entitled  to  more  than  one  pre-emption  right  by -virtue  of 
the  provisions  of  section  2259.  But  it  had  been  found  by  experience  that 
this  prohibition  alone  was  not*  sufficient  to  protect  the  Government  from 
imposition ;  so  Congress  added  another — '  nor  when  a  party  has  filed  his 
declaration  of  intention  to  claim  the  benefits  of  such  provisions  for  one 
tract  of  land,  shall  he  file  at  any  future  time  a  second  declaration  for 
another  tract.' 

**The  abuses  intended  to  be  remedied  by  this  last  provision,  the  sub- 
stance of  which  was  also  embodied  in  the  act  of  1843,  were  pointed  out 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Johnson  vs, 
Towsley,  13  Wall.  89.  It  cannot  be  said  that  the  reasons  that  existed  for 
prohibiting  a  party  who  had  once  filed  a  declaratory  statement  for  one 
tract  from  afterward  filing  a  second  statement  for  another  tract,  existed  in 
a  case  where  the  party,  for  any  reason,  should  desire  to  file  a  second  state- 
ment for  the  same  tract,  in  the  absence  of  the  interposition  of  any  rights 
on  the  part  of  any  third  person.  At  all  events,  we  find  no  prohibition  in 
the  statute  in  the  last-mentioned  case." 

I  have  quoted  at  length  from  this  decision  because  the  views  therein  ex- 
pressed seem  to  me  a  correct  interpretation  of  section  2261,  and  should 
be  the  rule  of  your  office.  I  therefore  modify  your  decision,  and  permit 
Phelps  to  enter  N.  E.  ^  of  N.  E.  ^  of  section  8,  if  he  shows  a  compli- 
ance with  the  pre-emption  law,  and  if  there  is  no  adverse  claim,  and  affirm 
it  in  respect  to  the  other  tracts  named  in  his  filing. 


STUART  vs.  PENTLAND. 

Illegal  Filing. — A  pre-emption  filing  made  in  violation  of  law  does  not  constitute  the 
exercise  of  a  pre-emption  right.  Such  a  filing  has  no  legal  effect,  and  the  party  thereby 
neither  loses  nor  gains  any  rights. 

Mortgage, — A  nrortgage  of  land  filed  upon  by  a  pre-emptor,  and  outstanding  at  date  of 
entry,  defeats  his  right.     (See  June,  1882,  Land  Owner.) 

Secretary  ScnvKi  to  Commissioner  ^^VLLlfMsov^  January  ^i,  1 88 1. 

It  appears  that  Pentland  filed  pre-emption  declaratory  statement  No. 
3,928,  for  the  W.  )^  S.  E.  ^  and  E.  )4  S.  W.  ^  of  the  said  section  on 
June  I,  1870,  alleging  settlement  April  4,  1868,  and  on  June  24,  1873, 
he  was  permitted,  in  accordance  with  the  decision  of  my  predecessor, 
Hon.  C.  Delano,  April  8,  1873,  ^^  enter  the  same,  as  per  cash  certificate 
No.  5,209. 

On  November  18,  1874,  my  said  predecessor  ordered  a  re-hearing  of 
the  case;  and  on  consideration  of  the  testimony,  my  predecessor,  Hon. 
Z.  Chandler,  rendered  a  decision,  on  January  20,  1877,  pursuant  to  which 
you  ordered  a  further  hearing. 

The  testimony  shows  that  H.  B.  Pentland,  and  his  brother,  T.  B.  Pent- 
land,  purchased  the  possessory  right  to  the  tract  in  dispute,  with  other 
land,  from  a  former  occupant,  in  1868,  and  that  on  May  31,  1870,  Thos. 
B.  Pentland  transferred  his  interest  in  the  land  to  his  brother.  It  also 
appears  that  on  May  24,  1872,  the  two  executed  a  mortgage  upon  the 
land  in  dispute,  with  other  land,  to  the  Stockton  Savings  and  Loan  Soci- 
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ety,  in  security  for  payment  of  their  promissory  note  to  said  society  for 
the  sum  of  ^2,000.  This  note  was  not  paid,  nor  the  mortgage  released, 
until  January  27,  1877. 

The  mortgage  was  therefore  outstanding  at  the  date  of  H.  B.  Pent- 
land's  entry. 

Section  2262  Revised  Statutes  requires  a  person,  before  claiming  the 
benefit  of  the  pre-emption  law,  to  make  oath,  *  *  *  <<that  he  has 
not,  directly  or  indirectly,  made  any  agreement  or  contract  with  any  per- 
son whatsoever,  by  which  the  title  which  he  might  acquire  from  the  Gov- 
ernment of  the  United  States  should  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself;  and  if  any  person  taking  such  oath 
swears  falsely  in  the  premises,  he  shall  forfeit  the  money  which  he  may 
have  paid  for  such  land,  and  all  right  and  title  to  the  same.'' 

The  oath  of  Pentland,  in  this  respect,  is  among  the  files  of  the  case. 

It  has  been  uninterruptedly  held  by  this  Department  in  the  construction 
of  this  section,  that  a  mortgage  of  land  filed  upon  by  a  pre-emptor,  and 
outstanding  at  the  date  of  his  entry,  under  which  title  to  another  person 
might  result,  would  defeat  his  right  of  entry. 

In  my  predecessor's  decision  of  this  case,  January  20,  1877,  he  said : 
''If  the  mortgage  was  unsatisfied  at  the  date  of  his  (Pentland's)  entry, 
*  *  *  his  claim  should  be  rejected."  See  also  Swift  vs.  California  & 
Oregon  Railroad  Company.     {Copp^s  Land  Qwrter^  Dec,  1875.) 

The  case  of  Pentland  is  clearly  within  this  rule,  and  I  afiirm  your  de- 
cision holding  his  entry  for  cancellation. 

Stuart  filed  pre-emption  declaratory  statement  No.  3,930  for  the  S.  E. 
^  of  said  section,  June  2,  1870.  alleging  settlement  December  15,  1866. 
The  facts  respecting  the  settlement,  residence,  cultivation,  and  improve- 
ment of  the  land  by  the  two  parties,  were  adjudicated  by  my  predecessor, 
who  held  that  **  Stuart  had  the  better  right  so  far  as  prior  settlement  and 
improvement  are  concerned.;"  but  it  subsequently  appearing  that,  at  the 
date  of  his  filing,  Stuart  was  the  owner  of  320  acres  of  land  in  the  State 
of  Texas>  it  was  held  by  your  office  that  he  was  not  a  qualified  pre-emp- 
tor, and  that  his  filing  should  be  cancelled. 

This  disqualification  having  been  removed  to  the  satisfaction  of  my 
predecessor,  he  held,  in  his  said  decision  of  January  20,  1877,  **  that  if  it 
appears  that  he  made  a  legal  application  to  file,  prioi*  to  the  date  of  the 
adoption  of  the  Revised  Statutes,  (June  22,  1874,)  his  filing  should  be 
received  as  of  the  date  of  his  application." 

There  is  evidence  tending  to  show  that  on  more  than  one  occasion, 
Stuart  or  his  counsel  applied,  verbally,  at  the  local  office,  to  make  such 
filing  prior  to  that  date.  But  the  proof  is  not  conclusive,  nor  is  it  of 
record. 

The  first  record  evidence  of  his  filing,  subsequently  to  the  removal  of 
his,  disqualification,  was  on  January  31,  1876.  This  application  was  re- 
jected for  the  reason  that  a  portion  of  the  land  applied  for  was  covered 
by  Pentland's  cash  entry. 

You  decided  that,  having  failed  to  file  a  legal  declaratory  statement 
prior  to  said  adoption,  when  there  was  no  limit  to  the  number  of  filings 
Stuart  might  make  for  unoffercd  land,  the  prohibition  of  section  2,261 
Revised  Statutes  now  operates  to  prevent  such  filing. 

I  think  this  was  erroneous. 

Section  2261  provides  that  "No  person  shall  be  entitled  to  more  than 
one  pre-emption  right  by  virtue  of  the  provisions  of  section  2,259  ;  nor 
where  a  party  has  filed  his  declaration  of  intention  to  claim  the  benefit  of 
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• 

such  provisions  for  one  tract  of  land,  shall  he  file,  at  any  future  time,  a 
second  declaration  for  another  tract.** 

Section  2259  authorizes  every  person  (upon  the  conditions  named)  *  * 
to  enter  *  *  any  number  of  acres  not  exceeding  one  hundred  and  sixty  * 
upon  paying  to  the  United  States  the  minimum  price  of  such  land.'* 

Section  2262  requires  that,  before  any  person  is  allowed  to  enter  lands 
under  the  pre-emption  laws,  he  shall  make  oath  *  *  *  **that  he  is  not  the 
owner  of  three  hundred  and  twenty  acres  of  land  in  any  State  or  Terri- 
tory." •*  *  *  Although  a  filing  or  entry,  correct  in  form,  is  held  to  be 
prima  facie  evidence  of  a  valid  claim,  yet  whenever  the  invalidity  thereof 
appears,  it  relates  back  to  the  date  of  such  filing  or  entry,  and  draws  with 
it  all  subsequent  proceedings. 

On  June  ist,  1870,  Stuart  was  not  a  qualified  pre-emptor;  and  as  he 
never  (according  to  the  evidence)  applied  to  amend  his  filing  of  that  date, 
or  to  make  a  new  filing,  prior  to  January  31,  1876,  all  of  his  proceedings 
between  those  dates  are  illegal  and  void. 

The  principle  involved  is  similar  to  that  in  the  case  of  Thomas  Thompson 
(Copp*s  L.  L.,  229),  where  it  was  correctly  held  by  your  office,  that  the 
homestead  entry  of  a  minor,  not  the  head  of  a  family,  is  void  ab  initio,  but 
does  not  exclude  him  from  making  a  legal  entry  on  attaining  his  majority. 

So,  the  filing  of  Stuart,  illegal  by  reason  of  his  disqualification,  was  not 
a  bar  to  a  subsequent  legal*  filing  upon  removal  of  such  disqualification. 
A  person  cannot  acquire  pre-emption  rights  through  illegal  acts.  It  is 
by  compliance  with  the  requirements  of  the  law  only  that  he  be- 
comes a  legal  pre-emptor.  If,  by  non-compliance  with  such  require- 
ments, he  has  never  acquired  such  rights,  he  has  none  to  forfeit.  An 
illegal  act  is  a  legal  nullity;  and  hence,  Stuart's  filing  of  June  i,  1870 — 
which  was  wholly  illegal  and  void — and  all  his  acts  thereunder,  are  of  no 
legal  effect.  He  neither  gained  nor  lost  any  pre-emption  right  thereby. 
That  filing  was  not  the  exercise  of  pre-emption  rights,  because  it  was  in 
violation  of  the  law  which  confers  such  rights,  and  void  ab  initio. 

In  the  case  of  Lansdale  vs,  Daniels  {Land  Owner ,  V.  6,  p.  195),  the 
court  held  that  a  pre-emption  declaratory  statement,  unreasonably  filed, 
was  worthless.  Certainly,  in  my  judgment,  one  illegally  filed  merits  no 
higher  consideration,  and  secures  no  right. 

Stuart's  first  legal  filing  was  on  January  31,  1876.  He  then  first  be- 
came a  legal  pre-emptor  under  the  law,  and  his  rights  must  be  considered 
as  of  that  date,  without  reference  to  his  former  illegal  act.  It  is  im- 
material that  his  application  of  that  date  was  rejected,  because  "where  an 
individual  in  the  prosecution  of  a  right  does  everything  which  the  law  re- 
quires him  to  do,  and  he  fails  to  attain  his  right  by  the  misconduct  or  ne- 
glect of  a  public  officer,  the  law  will  protect  him."  (Lytle  vs.  Arkansas, 
9  Howard  333.) 

**  There  is  no  difference  in  principle  between  a  case  where  a  filing  Jias 
actually  been  placed  upon  record  *  *  *  and  a  case  where  the  filing  has 
been  offered  and  rejected.  *  *  *  The  right  of  the  claimant  is  the  same ; 
his  offer  to  file  and  its  rejection  has  the  same  effect  as  though  his  filing 
had  been  accepted."     (Duffy  vs,  N.  P.  R.  R.  Co.,  Copp,  July,  1875.) 

At  the  date  of  this  application  there  was  no  other  claim  to  the  tract, 
except  that  of  Pentland,  which  was  illegal  for  the  reason  stated.  It  is  of 
no  consequence  that  it  was  not  filed  within  the  time  required  by  statute, 
from  the  date  of  his  settlement,  because  under  the  ruling  in  the  case  of 
Johnson  vs.  Towsley  (13  Wallace,  73),  there  was  not  at  the  time  a  valid 
adverse  claimant,  and  there  does  not  now  appear  to  be. 
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Your  decision  holding  the  filing  of  Stuart  for  cancellation  is  therefore 
reversed,  and  he  will  be  permitted  to  enter  the  tract,  upon  compliance 
with  the  requirements  of  the  law. 


FRENCH  vs.  TATRO. 

Second  Filing. — To  allow  a  second  filing  by  one  who  knew  his  first  filing  was  illegal,  and 
who  claims  to  be  benefited  by  th«  illegality  of  his  first  filing,  would  be  allowing  a  party 
to  take  advantage  of  his  own  wrong,  and  encourage  others  to  wrong- doing,  by  removing 
the  penalty  therefor. 

Manifest  Equities. — A  second  filing  may  be  allowed  where  the  first  one  was  made, 
through  no  fault  of  the  settler,  and  the  equities  therein  must  be  manifest. 

Filing  by  Minor. — A  second  filing  is  allowed  in  case  of  a  minor,  a  bona  fide  settler,  on 
becoming  of  age,  as  an  amendment,  to  correspond  with  the  facts  of  his  legal  settlement, 
provided  there  is  no  adverse  claim. 

Secretary  Chandler  to  Commissioner  Williamson,  Dec.  i8,  1876. 

I  have  consider  the  case  of  D.  E.  French  vs.  Francis  Tatro,  involving 
the  right  to  the  S.  W.  ^A  of  Section  28,  Twp.  5,  Range  14  W.,  Concor- 
dia, Kansas,  on  appeal  from  your  decision  of  May  10,  1876,  adverse  to 
Tatro. 

It  is  difficult  to  arrive  at  a  satisfactory  conclusion  with  reference  to  the 
exact  age  of  Francis  Tatro,  but  from  the  evidence  submitted,  I  agree  with 
you  in  the  conclusion  that  he  was  not  of  legal  age  when  he  made  settle- 
ment December  16,  1874.  I  also  agree  with  the  local  officers  and  the 
attorneys  for  the  contestant,  that  he- was  twenty-one  years  of  age  in  May, 

1875- 

It  appears  from  the  statement  of  the  contestant,  French,  that  he  filed  a 

declaratory  statement  for  a  quarter  section  of  land  when  he  was  a  minor, 

and  as  said  filing  was  illegal,  he  claims  that  his  second  filing  for  the  tract 

in  question  was  a  valid  one. 

Section  2261  of  the  Revised  Statutes  provides  that  **no  person  shall  be 
entitled  to  more  than  one  pre-emption  right  by  virtue  of  the  provisions 
of  section  2*59;  nor  where  a  party  has  filed  his  declaration  of  intention 
to  claim  the  benefits  of  such  provisions  for  one  tract  of  land,  shall  he  file, 
at  any  future  time,  a  second  declaration  for  another  tract." 

In  the  circular  of  instructions  issued  by  your  office,  June  17,  1875,  ^^ 
is  stated  that  "  Section  2261  of  the  Revised  Statutes  prohibits  the  second, 
filing  of  a  declaratory  statement  by  any  pre-emptor  qualified  at  the  date 
of  his  first  filing,  where  said  filing  has  been  in  all  respects  legal.  Where 
the  first  filing,  however,  is  illegal  from  any  cause,  he  has  the  right  to 
make  a  second  and  legal  filing. ' ' 

I  do  not  think  the  section  will  bear  the  above  interpretation  as  applied 
in  the  present  case  to  filings  of  this  class. 

To  allow  a  second  filing  by  one  who  has  heretofore  performed  what  he 
knew  to  be  an  illegal  transaction,  and  who  now  claims  that  he  is  benefited 
by  the  fact  that  said  transaction  was  illegal,  would  not  only  be  allowing 
a  party  to  take  advantage  of  his  own  wrongful  act,  but  would  be  an  en- 
couragement to  like  acts  on  the  part  of  others,  by  withholding  any  penalty 
for  said  illegal  transactions. 

It  has  been  the  practice  of  your  office  to  allow  a  minor,  a  bona  fide  set- 
tler, on  becoming  of  age,  to  amend  his  filing  to  correspond  with  the  facts 
of  his  legal  settlement,  provided  there  is  no  adverse  claim.  A  second 
filing  should  be  allowed  where  the  first  was  the  result  of  no  fault  on  the 
part  of  the  settler,  but  where  the  same  was  his  willful  illegal  act,  the  rule 
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prescribed  in  section  2261  must  prevail.  Cases  may  arise  where  a  second 
filing  should  be  allowed,  but  the  equities  must  be  manifest. 

No  such  claim  is  apparent  in  this  case,  and  the  filing  of  French  must  be 
cancelled,  and  his  claim  rejected.  The  homestead  entry  of  Tatro,  made 
June  8,  1875,  appears  to  be  a  legal  entry,  and  the  same  will  be  allowed 
to  stand,  as  there  was  no  valid  adverse  claim  to  the  tract  at  that  date. 

Your  decision  is  reversed. 


JOHN  S.  GEORGE. 

Contest — Second  Filing. — A  seUler  who  abandons  land  claimed  under  the  pre-emption 
law  to  avoid  a  contest  with  a  party  who  settled  and  filed  subsequent  to  his  own  filing, 
will  not  be  allowed  to  file  a  declaratory  statement  for  another  tract  of  land. 

Secretary  ScHURZ  to  Commissioner  Williamson,  May  21,  1879. 

I  have  considered  the  appeal  of  John  S.  George,  from  your  decision  of 
July  13*  1878,  holding  for  cancellation  his  cash  entry,  made  August  20, 
1877,  ^^^  ^^  southwest  of  northwest  quarter,  northwest  of  southwest 
quarter,  of  section  6,  township  3  south,  range  ii  west,  and  lots  2,  3,  and 
4,  in  section  i,  and  lot  i  of  section  12,  township  13,  range  12,  Oregon 
City,  Oregon. 

It  appears  that  Mr.  George  filed  a  declaratory  statement  for  another 
tract  of  land  in  the  year  1870,  and  that  the  entry  in  question  was  based 
upon  a  second  declaratory  statement,  filed  August  28,  1876, 

Your  decision  was  in  strict  accordance  with  the  uniform  ruling  of  this 
department  in  numerous  cases,  and  especially  in  that  of  Minor  vs.  Briggs. 
{Copf  s  Land  Owner,  vol.  4,  p.  69.) 

It  appears  from  affidavits  submitted  that  Mr.  George  abandoned  the 
land  for  which  his  first  filing  was  made,  in  order  to  avoid  a  contest  with 
a  party  who  settled  and  filed  subsequently,  but  who  was  of  a  quarrelsome 
disposition  and  regarded  as  a  desperate  character,  and  that  George  was 
afraid  to  assert  his  rights  before  the  land  department,  or  the  courts  of  the 
State  of  Oregon.  The  facts  might  create  an  equity  in  favor  of  Mr. 
George ;  but  the  reasons  assigned  for  a  failure  to  comply  with  the  provis- 
ions of  the  statute  cannot  be  recognized  as  valid  in  law.  He  could  have 
asserted  his  rights  before  the  land  department,  and  they  would  have  been 
maintained,  without  subjecting  Mr.  George  fo  the  danger  of  personal 
violence.  » 

This  department  must  be  governed  by  the  plain  provisions  of  the  law, 
and  not  by  equitable  considerations ;  and  as  a  second  filing  is  expressly 
prohibited  by  the  statute,  no  legal  rights  can  be  obtained  thereunder. 
Your  decision  is  therefore  affirmed. 


BECKER  vs.  MARTIN. 

Board  of  Adjudication. — Sections  2450-51,  U.  S.  Revised  Stats.,  provide  for  a  Board  of 
Equitable  Adjudication,  "  in  all  cases  of  suspended  entries  of  public  lands,  and  sus- 
pended pre-emption  land  claims,"  and  every  such  adjudication  "  shall  operate  only  to 
divest  the  United  States  of  the  title  of  the  lands  embraced  thereby,  without  prejudice 
to  the  rights  of  conflicting  claimants." 

Ex-parte  cases, — Section  2451  limits  such  adjudication  to  ex  parte  cases. 

Illegal  Filing. — A  party  who  voluntarily  abandons  a  filing  and  makes  another,  which  is 
clearly  in  \iolation  of  law,  should  not  have  his  case  referred  to  the  Board,  for  inas- 
much as  said  filing  was  without  authority  of  law,  it  was  a  nullity. 
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Acting  Secretary  Bell  to  Commissioner  Williamson,  Sept,  8,  1880. 

I  have  considered  the  case  of  E.  J.  Becker  €t  al,  vs.  Seth  Martin,  in- 
volving title  to  the  E.  J^  of  the  N.  E.  ^  and  the  E.  }^  of  the  S.  E.  ^, 
of  section  6,  Tp.  18  N.,  R.  16  E.,  M.  D.  M.,  California,  on  appeal  from 
your  decision,  allowing  Martin's  filing. 

It  appears  from  the  records  of  this  case  that  Martin  filed  declaratory 
statement  No.  3437  February  28,  1872,  for  the  S.  E.  ^  of  section  22, 
Tp.  18  N.,  R.  16  E.,  which  he  voluntarily  abandoned,  November  6,  1872, 
because  the  description  was  erroneous ;  that  in  December  following  he 
filed  declaratory  statement  No.  3842  for  the  W.  %  of  N.  E.  ^  and  W. 
^  of  S.  E.  ^,  of  section  24,  Tp.  18,  R.  16  E:,  wnich  he  also  abandoned 
December  5,  1874,  because  he  was  prevented  by  business  from  complying 
with  the  law  in  point  of  inhabitancy  and  improvement ;  that  the  same 
was  canceled  by  your  letter  of  February  5,  1875  ;  that  on  January  5, 
1875,  ^^  fi^^^  declaratory  statement  No.  4804  for  the  tract  in  question, 
alleging  settlement  December  3,- 1874;  that  on  October  27,  1875,  S^^" 
diers'  Additional  Homesteads  were  made  as  follows : 

No.  1505  of  William  Burton,  for  lot  i  of  N.  E.  ^,  of  section  6. 

No.  15 10  of  Mary  A.  Henderson,  for  the  S.  }i  of  S.  E.  ^  of  sec- 
tion 6. 

Sept.  I,  1877,  at  Martin's  request,  citation  issued  for  a  hearing  on  Oc- 
tober 9th,  following ;  which  hearing  was  duly  had.  The  Register  and 
Receiver  decided  in  favor  of  Martin,  and  you  affirmed  their  decision. 
You  held  that  as  Martin  had  filed  his  declaratory  statement  No.  4804  in 
the  interim  of  the  approval  and  promulgation  of  the  Revised  Statutes, 
by  your  instructions  thereunder,  he  should  be  allowed  to  enter  subject  to 
the  action  of  the  **  Board  of  Equitable  Adjudication,"  and  cited  the  €x 
parte  case  of  DeWitt  C.  Brownell  [^Copp^s  Land  Owner,  June,  1877,  p. 

41). 

Sections  2450-51,  Revised  Statutes,  provide  for  such  a  board  "in  all 

cases  of  suspended  entries  of  public  lands  and  suspended  pre-emption 

land  claims,"  and  every  such  adjudication  "  shall  oj)erate  only  to  divest 

the  United  States  of  the  title  of  the  lands  embraced  thereby,  without 

prejudice  to  the  rights  of  conflicting  claimants." 

The  latter  section  (2451)  limits  such  adjudication  to  ex  parte  cases ;  and 
as  a  clear  distinction  exists  between  the  case  cited  and  the  one  under  con- 
sideration, the  principle  there  enunciated  is  not  applicable  to  this. 

Martin's  filing  in  question  was  clearly  in  violation  of  section  2261,  and 
therefore  invalid  (Minor  vs,  Briggs,  Copfs  Land  Owner ^  August,  1877, 
p.  69;  also  Decision  of  this  Department  of  January  18,  1880,  in  the  case 
of  Emma  Willetts  vs.  John  P.  Hannon). 

Inasmuch  as  said  filing  was  without  authority  of  law,  it  was  a  nullity 
(I-ansdale  vs.  Daniels,  10  Otto  p.  113). 

From  Martin's  testimony  it  appears  that  he  voluntarily  abandoned  his 
first  filing  simply  because  of  erroneous  description.  That  of  itself  did 
not  render  said  filing  invalid,  nor  was  it  necessary  for  him  to  abandon  the 
same,  as  he  would  have  been  allowed,  upon  proper  application,  to  file  an 
amended  declaratory  statement  in  lieu  of  declaratory  statement  3437. 

He  also  testified  that  he  voluntarily  abandoned  his  second  filing  (de- 
claratory statement  3442)  because  he  neglected  to  comply  with  the  legal 
requirements  of  inhabitancy  and  improvement,  and  because  he  wished  to 
avoid  a  contest  with  one  William  McCloud,  who  claimed  under  an  alleged 
settlement  subsequent  to  his  own,  and  who,  he  believed,  had  a  better 
right ;  although  it  does  not  appear  that  McCloud  made  any  objection  to 
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Martin's  claim,  or  completed  his  own,  nor  is  there  anything  to  show  that 
Martin  could  not  have  obtained  title  thereto  if  he  had  chosen  to  comply 
with  the  law. 

But,  aside  from  the  illegality  of  his  filing,  the  testimony  clearly  estab- 
lishes the  fact  that  his  alleged  settlement  and  occupancy  of  the  land  were 
speculative,  in  bad  faith,  incomplete  through  failure  to  inhabit,  and  there- 
fore entirely  insufficient  to  support  a  right  of  entry  under  the  pre-emption 
laws. 

Your  decision  is  accordingly  reversed,  Martin's  filing  must  be  canceled, 
and  the  defendant's  entries  allowed  to  remain  intact. 


MILAM  vs.  FAVROW. 

Filing  by  another  Party. — A  pre-emption  filing  is  no  bar  to  a  subsequent  filing  or  other 
entry  by  another  person  of  the  same  tract.       , 

Absence  from  Land. — In  the  absence  of  ^n  adverse  claim  of  record  a  pre-emption  settler 
upon  unofTered  land  may,  after  an  absence,  return  to  the  land,  and,  if  good  faith  is 
shown,  make  entry  thereof. 

Stranger  cannot  Contest. — A  stranger  to  the  record  cannot  contest  an  unexpired  pre- 
emption filing. 

Commissioner  McFARLAND  to  Reg.  and  Rec.^  Sioux  Falls^  Dakota^  Aug.  12,  1 88 1. 

I  have  examined  the  case  of  Bery  A.  Milam  vs.  Frank  L.  Favrow,  in- 
volving the  latter's  D.  S.  No.  11,430,  for  the  S.  W.  ^,  section  20,  Twp. 
108,  Range  47,  filed  October  10,  1878. 

Trial  was  had  at  your  office,  after  continuance  from  September  10  to 
November  11,  1879,  upoi^  complaint  of  Milam,  who  alleged  that  the  pre- 
emptor  had  abandoned  his  claim  for  more  than  six  months. 

Defendant  made  default,  but  you  held  that  the  contest  should  be  dis- 
missed for  the  reason  that  defendant  was  incarcerated  in  jail.  There  is 
no  evidence  in  the  case  that  such  was,  the  fact ;  but  if  there  was,  it  would 
not,  in  the  absence  of  testimony  as  to  other  circumstance,  be  sufficient  to 
sustain  your  decision. 

The  Rules  of  Practice,  approved  October  9,  1878,  in  force  at  the  time 
this  contest  was  brought,  authorized  you  to  order  hearings  upon  applica- 
tion of  one  or  more  of  the  respective  parties  to  make  due  proof  of  his  or 
their  compliance  with  the  pre-emption  law,  or  to  clear  the  record  of  an 
abandoned  or  defective  homestead  or  timber  culture  entry ^  so  as  to  leave 
undisturbed  and  undisputed  the  rights  of  the  party  so  proceeding. 

Milam  was  not  a  party  in  interest;  he  had  no  claim  of  record  that  he  de- 
sired t©  consummate,  and  hence,  there  was  no  authority  for  allowing  the 
contest  by  him.  Neither  the  law  nor  the  rules  make  provision,  as  in  home- 
stead and  timber  culture  cases,  for  the  contesting  of  alleged  abandoned 
pre-emption  filings  by  persons  not  having  a  claim  of  record  in  conflict 
therewith,  for  the  reason  that  the  same  necessity  does  not  exist.  Where  a 
tract  is  embraced  in  a  homestead  or  timber  culture  entry,  it  is  necessary 
that  the  record  should  be  cleared  thereof  before  any  subsequent  claim  can 
be  initiated,  or  prior  pre-emption  rights  completed  .by  entry;  but  in  the 
case  of  a  filing  this  is  not  so.  Any  claim  may  be  entered  of  record  over 
it,  subject  to  the  pre-emptor's  prior  rights.  If  his  claim  is  illegal,  or  if 
he  has  failed  to  comply  with  the  law,  the  subsequent  claimant  may,  when 
he  applies  to  prove  up  his  claim,  bring  a  contest  to  clear  the  record  of 
the  prior  filing.  Moreover,  the  law  allows  the  settler  on  unoffered  lands 
thirty- three  months  within  which  to  make  proof  and  payment  for  his 
claim,  and  after  the  expiration  of  that  period,  he  may  at  any  time  make 
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entry  if  no  valid  adverse  right  had  in  the  meantime  attached.  It  may 
happen,  and  often  has  happened,  that  the  pre-emptor  leaves  his  clainl 
for  a  period,  but  subsequently  returns  and  complies  with  the  requirements 
of  law.  In  such  cases,  where  good  reason  is  shown  for  such  absence,  and 
the  claimant's  good  faith  is  established  by  his  subsequent  acts,  he  is  al- 
lowed to  perfect  his  claim ;  and  no  reason  exists  why  he  should  not,  if 
adverse  rights  are  not  hereby  prejudiced.  Hence,  I  can  see  no  good 
reason  for  permitting  a  stranger  to  the  record  tQ  contest  a  filing  which  is 
prima  facie  valid,  and  has  not  expired  by  limitation  of  law.  If  such  a 
person  desires  to  initiate  a  claim  to  the  land,  the  filing  is  no  bar,  and  can, 
when  the  necessity  arises,  be  contested  by  the  subsequent  claimant  who, 
as  a  party  in  interest,  has  acquired  the  right  to  do  so. 

For  these  reasons  your  action  is  sustained  and  the  case  dismissed. 


AUSTRIAN  vs.  HO'CAN. 

Receipt  of  Declaratory  Statement, — The  fact  that  the  declaratory  statement  of  a  pre- 
emption settler,  although  received  by  the  local  officers  within  the  prescribed  time,  is 
not  recorded  by  them  until  the  expiration  of  thirty  days,  does  not  invalidate  his  claim, . 
the  proof  of  receipt  being  sufficient. 

Dwelling. — The  fact  that  a  settler  under  the  pre-emption  law  inadvertently  built  his 
house  lOo  feet  from  his  claim  is  not  an  evidence  of  bad  faith,  if  he,  upon  discovering 
his  mistake,  erects  a  dwelling  within  the  boundaries  of  his  claim. 

Residence. — The  provision  in  the  loth  section,  act  of  184 1,  that  "no  person  who  shall 
quit  or  abandon  his  residence  on  his  own  land  to  reside  on  the  public  land  in  the  same 
State  or  Territory,  shall  acquire  any  right  of  pre-emption  under  this  act,"  is  held  to 
extend  only  to  residents  upon  agricultural  lands^  and  does  not  debar  a  pre-emptor  who 
moves  from  his  o.wn  dwelling-house,  in  a  town  or  village,  upon  a  pre-emption  claim. 

Commissioner  T.  A.  Hendricks  to  Reg.  and  Rec,  Superior ^  Wis.y  Jan.  12,  1857. 

Your  letter  of  29th  of  October  last,  enclosing  testimony  and  other 
papers  in  the  case  of  Mark  Austrian,  contested  by  Thomas  H.  Hogan, 
has  been  received. 

The  contestant  having  appealed,  the  points  of  objection  urged  by  his 
attorneys  are : 

ist.  That  Austrian  did  not  file  his  declaratory  statement  within  thirty 
days  after  date  of  settlement. 

2d.  That  he  produced  no  (sufficient)  evidence  that  he  had  filed  his 
declaration  of  intention  to  become  a  citizen  of  the  United  States. 

3d.  That  he  was  not  an  inhabitant,  within  the  meaning  of  the  law,  of 
the  land  sought  to  be  entered. 

4th.  That  he  moved  from  his  own  residence  or  dwelling-house  in  the 
same  State  to  reside  upon  the  public  lands. 

The  first  of  the  foregoing  objections  is  removed  by  the  written  state- 
ment of  the  Register  at  Hudson,  in  which  district  the  land  in  controversy 
was  then  situated.  The  applicant  made  his  settlement  on  the  25th  of 
May,  1855,  and  the  Register  certifies  that  the  declaratory  statement 
was  received  by  him  on  the  24th  of  June,  though  it  was  not  recorded 
until  the  25th,  the  previous  day  having  been  Sunday.  Its  reception  by 
the  district  officers  within  the  prescribed  time  is  sufficient,  in  the  opinion 
of  this  office,  to  save  any  right  the  party  might  otherwise  have  had.  To 
adopt  any  other  course  would  place  claimants  completely  in  the  power  of 
the  district  officer,  who,  if  disposed  to  do  wrong,  might  defer  recording 
a  declaration  for  the  express  purpose  of  working  a  forfeiture  of  right  in 
any  given  case. 
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The  second  objection  b  answered  by  the  certificate  of  declaration  of 
intention  to  become  a  citizen,  on  the  part  of  said  Austrian,  bearing  the 
seal  of  the  clerk  of  the  Common  Pleas  court  of  Cuyahoga  county,  Ohio, 
and  which,  although  only  signed  by  the  Deputy  Clerky  is  a  valid  document, 
and  the  best  evidence  in  the  case.  The  attorneys  urge  "  th^t  this  copy  of 
a  paper  offered  by  Austrian,  shows  that  he  did  not  renounce  allegiance  to 
the  Prince,  etc.,  particularly  naming  him  (of  whom  he  had  t>een  a  sub- 
ject), and  not  complying  with  the  law  in  that  important  point,  it  is  null 
and  of  no  effect.*'  In  this  assertion  the  attorneys  are  in  error.  The  copy 
of  the  certificate  received  at  this  office  does  particularly  name  "  Maxi- 
milian, King  of  Bavaria,*'  to  whom  all  allegiance  is  renounced. 

With  reference  to  the  third  objection,  I  have  to  state  that  the  fact  of 
Austrian's  first  building  having  been  erected  a  hundred  feet,  more  or  less, 
beyond  the  boundary  of  his  claim,  does  not  lessen  the  apparent  good  faith 
on  his  part  in  the  matter,  especially  since  it  is  shown  that,  immediately 
upon  discovering  his  error,  he  commenced  the  erection  of  a  new  house 
upon  his  claim,  completed  ii,  and  moved  into  it  before  the  expiration  of 
his  twelve  months*  limitation. 

With  regard  to  the  general  features  of  this  case,  it  is  fitting  here  to 
quote  the  opinion  of  Attorney-General  Mason,  in  a  similar  case,  made 
April  25,  1846.  Referring  to  the  law  of  1841,  he  observes:  **  The  ob- 
ject of  the  law  is  beneficent,  and  is  entitled  to  a  liberal  construction,  in 
aid  of  the  ends  to  be  attained.  But  to  accomplish  this,  such  a  construc- 
tion must  be  given  as  will  protect  the  settler  in  his  ultimate  right,  first  for 
thirty  days  from  the  date  of  his  settlement,  and  secondly,  for  twelve 
months  from  the  same  time.  From  the  moment,  therefore,  that  he  enters 
upon  the  land  open  to  such  a  claim,  with  the  animjis  manendi,  or  rather 
with  the  intention  of  availing  Himself  of  the  provisions  of  the  act  re- 
ferred to,  and  does  any  act  in  execution  of  that  intention,  he  is  a  settler. 
He  must  afterwards  give  his  notice  of  intention,  improve,  build  his  house, 
and  make  his  proof  and  payment  within  the  time  stipulated  to  perfect  his 
right.  But  in  every  stage  he  is  protected,  until  he  fails,  on  his  part,  to 
comply  with  the  conditions  of  the  law.  *,* 

This  opinion,  embodying  the  spirit  of  the  law  of  1841,  is  fully  applicable 
to  the  character  and  extent  of  Austrian's  improvements,  and  clearly  enti- 
tles him  in  this  particular  to  a  preference  right  to  the  lands  in  question. 

To  the  fourth  and  last  objection,  I  reply  that  the  fact  of  moving  from 
his  own  dwelling-house,  in  a  town  or  village,  does  not  debar  a  pre-emptor 
from  settling  upon  the  public  lands  in  the  same  State  and  Territory,  and 
obtaining  a  pre-emption  right  thereto ;  the  inhibition  of  the  loth  section 
of  the  act  of  1841  extending  only  to  agricultural  lands.  This  point  was 
raised  some  years  since  and  determined  by  my  predecessor. 

With  the  foregoing  exposition  of  the  facts  and  law  in  the  case,  you  are 
directed  to  permit  the  entry  by  Austrian  of  the  land  in  question,  viz. : 
S.  ^  of  S.  W.  j^y  and  lot  2  of  Sec.  14,  T.  50,  R.  4  West.  Note  on  the 
certificate  of  purchase  a  reference  to  this  letter,  and  send  up  all  the  papers 
in  the  case  in  a  special  communication  referring  therein  to  the  date  of  this. 


CIRCULAR  INSTRUCTIONS  OF  APRIL  2,  1881. 

Cancellation  of  Pre-emption   D.  S.  Filings. 

It  often  happens  that  homestead  settlers,  on  appearing  to  make  final 
proof,  find  that  their  claims  are  covered  by  pre-emption  D.  S.  filings, 
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which  would  have  expired  under  general  statutes  except  for  special  grass- 
hopper extension  laws,  which  may  keep  the  filings  still  in  force. 

When  such  cases  arise  in  future,  you  will,  when  the  homestead  settler 
applies  to  make  proof,  at  once  send  a  notice  to  the  pre-emptor,  addressed 
to  the  post  office  nearest  the  land  (if  you  do  not  know  his  actual  residence), 
advising  him  that  the  homestead  claim  is  about  being  perfected,  and  that 
sixty  days  will  be  allowed  him  in  which  to  show  cause  why  his  filing 
should  not  be  cancelled,  and  the  homestead  eutry  completed ;  and  that 
his  failure  to  respond  thereto  will  be  deemed  a  waiver  of  his  alleged  pre- 
emption right. 

This  being  done,  you  will,  if  no  response  has  been  received  from  the 
pre-emptor  within  seventy  days  from  the  date  of  your  notice,  proceed  to 
cancel  the  filing  on  your  records,  and  report  the  fact,  with  date  of  can- 
cellation, to  this  office. 

The  same  course  may  be  pursued  when  bona  fide  pre-emptors  appear  at 
your  office  to  make  proof  and  entry,  and  find  adverse  filings  upon  their 
claims.  J.  A.  WILLIAMSON,  Commissioner, 


McKEE  vs.  WALTHER  et  al. 

Filings — Reservation. — The  local  land  officers  have  no  authority  to  receive  applications 
to  61e  or  enter  lands  which  are  in  a  state  of  reservation,  and  hold  them  until  the  reser- 
vation is  removed,  and  then  place  them  on  record,  in  order  to  advance  the  interests  or 
accommodate  any  individual. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  April  19,  1878. 

The  testimony  shows  that  McKee  and  Sullivan  went  to  the  local  land 
office  on  the  2d- or  3d  of  September,  1874,  and  executed  their  declaratory 
statements,  dating  them  September  4th,  1874.  Settlement  was  alleged  as 
of  September  4th,  1874,  and  said  papers  were  left  with  the  Receiver  or 
clerk  to  be  filed  when  the  lands  came  into  market,  and  they  were  placed 
on  record  as  having  been  filed  on  September  4th,  1874.  Said  parties  then 
procured  lumber  and  teams  and  started  for  the  land.  They  arrived  on 
the  land  shortly  after  sunrise  on  the  morning  of  September  4th,  and  com- 
menced building  their  houses  before  12  o'clock  M.  on  that  day.  The 
local  land  office  was  not  open  for  business  until  10  o'clock  a.  m.  on  Sep- 
tember 4th,  1874,  but  the  land  was  subject  to  settlement  after  12  o'clock 
on  the  night  of  September  3d,  1874.  Timmons  vs.  Gleason,  Copfs 
Land  Owner  for  August,  1876,  page  71. 

You  held  that  the  filings  of  McKee  and  Sullivan  were  valid,  and 
awarded  them  the  lands  claimed  thereunder.  I  am  unable  to  agree  with 
your  conclusion. 

Section  2265  of  the  Revised  Statutes  requires  the  claimant  forunoffered 
land  to  make  known  his  claim  in  writing  within  three  months  from  the 
date  of  his  settlement. 

In  the  presence  of  an  adverse  claim  two  things  are  necessary  to  the 
initiation  of  a  valid  claim  under  the  pre-emption  laws,  viz: 

1.  Priority  of  settlement  on  the  land  in  good  faith. 

2.  The  execution  and  filing  of  a  declaratory  statement,  either  in  person 
or  by  an  authorized  agent  or  attorney,  subsequent  to  settlement  and 
within  the  time  prescribed  by  statute. 

McKee  and  Sullivan  executed  their  declaratory  statements  before  settle- 
ment, and  at  a  time  when  the  land  was  in  a  state  of  reservation.  Said 
declaratory  statements  were  post-dated  and  placed  in  the  hands  of  the 
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clerk  or  Receiver,  with  the  manifest  design  of  obtaining  some  supposed 
priority  or  advantage  over  other  applicants  for  the  land.  The  last  para- 
graph of  your  instructions  to  the  Register  and  Receiver,  of  July  9th, 
1874,  relative  to  the  manner  in  which  these  lands  should  be  restored  to 
market,  is  as  follows,  viz. :  **  You  will  not  allow  any  entries  of  lands  or 
recognize  any  pre-emption  rights  as  attaching  prior  to  the  date  of  restora- 
tion. * '  This  order  prohibited  the  local  officers  from  allowing  any  filings 
or  entries  prior  to  the  day  of  restoration,  September  4th,  1874,  and  their 
action  in  receiving  the  declaratory  statements  of  McKee  and  Sullivan 
prior  to  that  time,  and  afterwards  placing  them  on  record,  was  contrary  to 
the  spirit  and  intent  of  your  instructions,  as  well  as  to  a  just  and  proper 
administration  of  the  law. 

When  lands  are  subject  to  disposal  under  the  laws  of  the  United  States, 
it  is  the  duty  of  the  local  land  officers  to  receive  all  proper  applications 
therefor,  and  place  them  on  record ;  but  when  the  lands  are  not  subject  to 
disposal,  the  plain  duty  of  those  officers  is  to  reject  such  applications. 
These  officers  have  no  authority  to  receive  applications  to  file  or  enter 
lands  which  are  in  a  state  of  reservation,  and  hold  them  until  the  reserva- 
tion is  removed,  and  then  place  them  on  record,  in  order  to  advance  the 
interests,  or  accommodate  any  individual ;  such  an  act  of  favoritism  is 
contrary  to  a  proper  administration  of  the  public  land  system,  and  can- 
not receive  the  sanction  of  this  Department ;  and  the  filings  of  McKee  and 
Sullivan  must  be  cancelled.  The  testimony  taken  at  the  hearings  held  in 
March,  1875,  ^^^  December,  1876,  shows  that  Ryan  has  not  complied 
with  the  requirements  of  the  pre-emption  laws,  and  your  decision  holding 
his  filing  for  cancellation  is  affirmed. 


WALTER  H.  FORQUERAN. 

Declaratory  Statement  and  Receipt, — Neither  of  these  papers  should  be  sent  to  the  Gen- 
eral Land  Office  unless  specially  called  for. 

Commissioner  Williamson  to  the  Register^  Letviston,  Idaho,  May  31,  1881. 

There  is  no  rule  or  regulation  of  this  office  which  requires  that  the 
Declaratory  Statement  Receipt  should  be  returned  here  with  the  other 
papers  filed  at  date  of  entry,  or  at  any  other  time.  This  paper  is  the 
basis  of  the  claimant's  pre-emption  right,  and  should  be  retained  by  him, 
the  same  being  a  receipt  from  the  Receiver  for  the  filing  fee,  and  a  certi- 
ficate signed  by  you,  that  his  declaratory  statement  has  been  placed  on 
your  records. 

The  Declaratory  Statement  proper,  and  the  application  to  purchase,  are 
both  signed  by  the  applicant  in  his  own  handwriting,  and  should,  in  all 
cases,  be  retained  on  your  files,  and  are  not  to  be  returned  to  this  office 
except  when  called  for. 
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C.    RESIDENCE  AND  IMPROVEMENTS. 


CONLIN  vs.  YARWOOD. 

Six  Months  Residence. — ^The  rule  of  the  General  Land  Office,  requiring  six  months' 
residence  prior  to  entry,  as  an  evidence  of  good  faith  on  the  part  of  the  pre-emptor, 
should  not  be  applied  to  every  case  indiscriminately,  especially  where  the  character 
and  amount  of  improvements  on  a  tract  are  such  as  are  ordinarily  made  in  six  months; 
and  where  the  settler  has  acted  in  good  faith,  and  from  the  action^  of  the  local  land 
officers  in  accepting  proof  and  payment  for  the  land,  they  knowing  that  there  had  not 
been  a  residence  of  six  months,  he  reasonably  concludes  that  his  action  has  been 
according  to  law  and  instructions. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Feb.  28,  1880. 

Your  office,  in  decision  of  September,  6,  1876,  held  Conlin's  pre- 
emption entry  for  cancellation,  on  the  ground  that  he  "failed  to  comply 
to  the  law  as  to  residence  for  a  period  of  six  months  prior  to  proving  up 
said  tract,"  and  also  held  Yarwood's  homestead  entry  for  cancellation, 
for  the  reason  that  said  entry  was  erroneous,  because  "the  land  at  the 
time  was  already  appropriated  by  the  entry  of  Martin  Conlin." 

Conlin  appeals  from  your  decision,  and  alleges  good  faith  in  settlement, 
residence,  and  cultivation ;  and  that  he  acted  on  the  advice  of  the  Regis- 
ter and  Receiver  in  the  matter  of  proof  and  payment.  The  entry  was 
certainly  made  with  their  approval  and  consent ;  for  they  accepted  proof, 
received  payment,  and  gave  cash  receipts  and  certificates. 

The  law  [sec.  2263,  Revised  Statutes,]  provides  that,  "prior  to  any 
entries  being  made  under  and  by  virtue  of  the  provision  of  section  2259, 
proof  of  the  settlement  and  improvement  thereby  required  shall  be  made 
to  the  satisfaction  of  the  Register  and  Receiver  of  the  land  district  in 
which  such  land  lies,  agreeably  to  such  rules  as  may  be  prescribed  by  the 
Secretary  of  the  Interior. ' ' 

Mr.  Conlin  complied  with  the  letter  of  the  law  relative  to  settlement, 
improvement,  residence,  and  proof.     No  conflict  was  pending. 

The  rule  of  your  office  requiring  six  months'  residence  prior  to  entry, 
as  an  evidence  of  good  faith  on  the  part  of  the  pre-emptor,  is  wise  and 
proper,  as  a  general  rule.  Its  object  is  to  test  a  question  of  fact,  viz : 
Has  there  been  such  settlement  and  improvement  as  to  show  good  faith? 

It  should  not  however  be,  and  I  believe  is  not,  applied  by  your  office  to 
every  case  indiscriminately.  There  may  be,  and  are,  reasons  why  it 
should  not  be  applied  to  individual  cases,  such,  for  instance,  as  those  in 
which  the  amount  and  character  of  the  improvements  are  equivalent  to 
such  as  are  ordinarily  made  in  six  months,  and  are  ample  evidence  of 
good  faith  on  the  part  of  the  pre-emptor,  though  he  may  not  show  a  resi- 
dence of  six  months. 

The  rule  referred  to  does  not  appear  among  the  printed  rules  and  in- 
structions issued  from  your  office,  "showing  the  manner  of  proceeding  to 
obtain  title  to  public  lands,"  etc. 

The  only  channel,  then,  through  which  such  rule  could  reach  the  pre- 
emptor,  was  the  Register  and  Receiver.  They  do  not  §eem  to  have  pro- 
mulgated the  rule ;  for  they,  knowing  there  had  not  been  a  six  months' 
residence,  accepted  proof  and  received  payment  for  the  land,  thus  by  im- 
plication saying  that  the  improvement  and  cultivation  were  equivalent  to 
such  as  could  reasonably  be  expected  during  a  residence  of  six  months. 

No  fraud  is  shown;  but  on  the  other  hand,  Conlin  appears  to  have 
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acted  in  good  faith  in  the  matter  of  settlement,  residence  and  improve- 
ment, in  compliance  with  the  law,  and  in  accordance  with  the  rules  of 
your  office,  so  far  as  he  had  the  means  of  knowing  the  same. 

Your  decision  is  therefore  reversed ;  in  view  of  the  facts  of  the  case,  it 
should  be  submitted  to  the  Board  of  Equitable  Adjudication. 


WOOD  vs.  PORTER. 

Residence, — Two  months'  residence  upon  a  pre-emption  claim  is  not  sufficient  to  entitle 

a  claimant  to  mdke  entry.   The  rule  requires  at  least  six  months'  continuous  residence. 
Imprisonment. — A  claimant  cannot  set  up  his  imprisonment  for  a  crime  as  an  excuse  for 

failure  to  comply  with  the  requirements  of  the  law. 
Duress, — Lawful  imprisonment  is  not  legal  duress. 
Civilly  dead. — A  claimant  lawfully  confined  in  the  penitentiary  for  life  is  civilly  dead, 

and  incapable  of  perfecting  a  claim  to  public  land  under  the  pre-emption  law. 
Declaratory  Statement. — Commutation. — A  homestead  entry,  commuted  from  a  second 

and  therefore  illegal  pre-emption  declaratory  statement,  is  not  itself  invalid,  but  may 

under  some  circumstances  date  from  the  time  it  was  made. 

Secretary  ScHURZ  to  Commissioner  Williamson,  March  21,  1877. 

On  May  11,  1875,  a  difficulty  occurred  on  the  land  in  dispute  between 
George  F.  Wood,  Wm.  G.  Porter  and  Alex.  M.  Wood,,  in  which  Alex. 
M.  Wood  and  Porter  were  killed.  On  the  same  day  George  F.  Wood' 
was  arrested,  and  was  subsequently  indicted  for  the  murder  of  Porter, 
and  convicted  of  murder  in  the  second  degree,  and  sentenced  to  be  im- 
prisoned in  the  State  Prison  for  life.  It  is  also  shown  that  said  Wood  is 
now  confined  in  the  State  Prison,  at  Stillwater,  Minn. 

There  is  no  question  but  what  Wood  complied  with  the  law  during  the 
two  months  preceding  his  incarceration,  and  you  held  that  as  his  settle- 
ment was  a  valid  one,  he  did  not  forfeit  his  right  to  said  land  by  being 
convicted  of  felony  before  mentioned. 

Wood  resided  on  this  land  from  March  11  to  May  11,  1875,  exactly 
two  months;  but  this  was  not  a  sufficient  residence  in  extent  of  time  to 
give  him  the  right  of  entry,  as  the  uniform  practice  of  your  office  requires 
at  least  six  months*  residence  on  the  public  land  as  a  condition  precedent 
to  a  valid  pre-emption  entry.  Wood  was  convicted  of  an  offense  against 
the  laws  of  society,  and  confined  in  the  State  Prison  for  life,  as  a 
punishment  for  his  unlawful  act,  and  he  cannot  set  up  the  result  of  his 
own  wrong  as  an  excuse  for  failing  to  live  on  this  land. 

It  is  a  settled  principle  of  law  that  lawful  imprisonment  does  not  con- 
stitute duress  in  the  legal  acceptance  of  that  term,  ex  parte ^  Wells  18 
Howard,  307,  3 — Circ.  Pa.,  1808.  Lakapee  vs,  Picholier,  2  Wash.  C. 
Ct.,  108,  182.  As  a  matter  of  fact.  Wood  has  not  lived  long  enough  on 
this  land  to  be  entitled  to  make  an  entry ;  and  as  a  matter  of  law  he  is 
civiliter  mortuus,  and  cannot  comply  with  the  law,  and  his  claim  must  be 
rejected. 

The  testimony  shows  that  Mrs.  W.  G.  Porter,  widow  of  the  homestead 
claimant,  with  her  family  of  children,  reside  upon  the  land  in  dispute,  and 
have  made  the  same  their  exclusive  home  since  July,  1874. 

It  is  shown  that  Wm.  G.  Porter  filed  D.  S.  3777  for  another  tract  of 
land  on  June  10,  1869,  and  afterwards  sold  and  abandoned  the  same ;  and 
it  is  therefore  contended  that  his  filing  for  this  tract  was  void  ab  initio, 
and  as  his  filing  was  void,  the  commuted  homestead  entry  based  on  this 
void  filing  was  also  invalid. 

I  am  of  the  opinion  that  although  Mr.  Porter's  second  filing  was  in- 
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valid  under  section  2261  R.  S.,  his  homestead  entry,  made  under  an 
entirely  different  law,  was  not  invalid,  but  on  account  of  Wood's  failure 
to  comply  with  the  law  may  date  from  the  time  it  was  made ;  and  I  there- 
fore allow  said  entry  to  stand,  subject  to' patent  under  the  conditions  pre- 
scribed in  section  2291  of  the  Revised  Statutes. 
Your  decision  is  reversed. 


BOYSE  vs.  GOSS. 


Inhabitancy. — The  pre-emption  law  requires  a  settler  to  make  permanent  settlement,  or 
a  home,  on  the  land  sought  to  be  entered. 

Secretary  SCHURZ  to  Commissioner  WILLIAMSON,  April  3,  1878. 

I  have  considered  the  case  of  Alexander  P.  Boyse  vs.  Horace  S.  Goss, 
involving  the  S.  W.  i^.  Sec.  14,  Tp.  21  S.,  R.  8  W.,  Larned,  Kansas,  on 
appeal  from  your  decision  of  July  27,  1877. 

The  record  shows  that  Goss  filed  declaratory  statement  for  this  tract 
July  19,  1872,  alleging  settlement  the  isth  of  the  same  month. 

Boyse  filed  homestead  declaratory  statement  for  the  same  tract,  August 

2»  i'875- 

Goss  applied  to  make  final  proof  and  payment,  but  you  rejected  his  ap- 
plication December  i,  1875,  ^^^  *^^  reason  that  it  appeared  that  he  had 
not  continiiously  resided  upon  the  land,  but  .made  his  residence  at  Ster- 
ling (not  far  from  the  land)  where  he  kept  a  hotel.  On  his  application 
for  reconsideration  of  this  decision,  and  upon  affidavit  showing  that,  prior 
to  July,  1874,  he  had  made  improvements  upon  the  land,  and  that  his 
crops  were  destroyed  by  grasshoppers  in  that  year,  and  that  for  this  reason 
he  was  obliged  to  leave  his  claim,  and  that  also  in  July,  1875,  ^"^  after- 
wards, the  grasshoppers  again  appeared,  and  it  was  the  general  impression 
that  the  crops  would  again  that  year  be  destroyed,  you  authorized  him, 
February  26,  1876,  to  enter  the  land,  and  rejected  the  application  of 
Boyse  to  enter  it;  and  thereupon,  March  24,  1876,  he  made  his  final  proof 
and  payment. 

Boyse  appealed  from  this  action,  and,  May  24,  1876,  you  suspended 
the  entry  of  Goss,  and  ordered  a  hearing  "to  determine  how  far  Goss  has 
complied  with  the  pre-emption  laws." 

Upon  the  testimony  submitted  at  this  hearing,  July  11,  1876,  you  held 
the  entry  of  Goss  for  cancellation,  and  allowed  Boyse  to  make  his  home- 
stead entry. 

The  testimony  shows  that  Goss  has  cultivated  this  land  each  year  since 
his  filing,  and  has  now  about  forty  acres  under  the  plow ;  that  he  built  a 
-house  12x16  feet  thereon,  in  the  winter  of  1872-3  ;  that  from  1872  to  the 
date  of  contest,  he  has  owned  and  kept  a  hotel  at  Sterling  aforesaid,  and 
has  been  in  the  habit — perhaps  frequently — of  visiting  the  land  in  dis- 
pute. There  is  also  the  testimony  tending  to  show  that,  with  his  wife, 
he  sometimes  slept  in  the  house  thereon,  returning,  however,  to  his  hotel 
in  the  early  morning.  But  I  think  the  tenor  of  the  whole  testimony 
shows  that  he  never  abandoned  his  residence  at  Sterling,  or  established 
actual  re^dence  on  the  land  in  dispute.  He  kept  no  stock  there  ;  there 
was  no  well  or  living  water  on  the  land,  but  all  used  by  his  employees 
was  hauled  from  a  distance.  The  house  was  in  a  bad  condition,  not 
comfortably  furnished,  and  did  not  present  to  passers-by  the  ordinary  in- 
dications of  occupancy  and  home  life.  There  is  no .  proof  that  meals 
were  cooked  there,  or  that  Goss  and  his  wife  ever  partook  of  more  than 
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one  on  the  land ;  but,  on  the  contrary,  it  appears  that  the  food  consumed 
thereon  was  carried  from  his  hotel,  which  he  has  continuously  and  per- 
sonally kept,  and  to  which  he  has  recently  made  large  additions. 

I  do  not  think  such  facts  sufficient  to  confer  pre-emption  rights.  The 
statute  requires  inhabitancy  on  the  land  pre-empted,  and  this  means 
actual  residence,  or  a  home ;  while  the  testimony  shows  that  of  Goss  to 
have  been  elsewhere,  and  that  his  visits  to  the  land  were  for  farming  or 
business  purposes  merely. 

As  cultivation  alone  is  not  a  compliance  with  the  requirements  of  the 
statute,  and  as  Goss  has  failed  to  comply  with  its  other  essential,  viz.: 
inhabitancy,  I  am  of  the  opinion  that  he  has  not  established  a  valid  pre- 
emption right  to  the  land  in  dispute,  and  therefore  affirm  your  decision. 


LAWLESS  vs.  ANDERSON. 

Inhabitancy. — Inhabitancy  has  not  been  shown,  and  no  further  opportunity  should  be 
flowed' for  that  purpose  in  this  case. 

Adverse  Entry. — An  entry  is  not  necessarily  invalid  because  of  knowledge  of  a  prior 
claim  to  the  land, 

Enclosure — Sctttemcnt. — When  land  is  claimed  but  not  enclosed,  it  is  subject  to  settle- 
ment by  another,  who  takes  possession  peaceably  and  without  interfering  in  any  way 
with  improvements  already  made,  and  who  does  nothing  to  prevent  the  first  settler 
from  returning  to  or  remaining  on  the  same. 

Secretary  SCHURZ  to  Commissioner  "^WAAKiK&Q^^  June  $,  1880. 

I  have  considered  the  case  of  Lawrence  Lawless  vs,  Llewellyn  Ander- 
son, involving  the  S.  E.  ^  of  section  7,  Township  94,  Range  50,  Sioux 
Falls  District,  Dakota  Territory,  on  appeal  by  the  defendant  from  your 
decision  of  January  31,  1880. 

Lawless  filed  a  declaratory  statement  for  said  tract  May  22,  1871,  al- 
leging settlement  the  5th  of  the  same  month. 

Anderson  entered  said  tract  under  the  homestead  law  February  20, 

i373- 

This  case  has  been  heard  three  times  before  the  local  office  at  the  in- 
stance of  Lawless,  and  this  is  the  third  time  it  has  been  before  this  De- 
partment. It  came  up  the  second  time  in  this  manner:  On  the  15th  of 
October,  187-5,  y^^^  office  decided  against  Lawless  on  the  following 
grounds : 

First.  That  the  testimony  failed  to  show  that  he  or  his  family  had  ever 
resided  upon  the  land. 

Second.  That  Lawless,  being  of  foreign  birth,  had  failed  to  show  that 
he  had  ever  declared  his  intention  to  become  a  citizen  of  the  United 
States.  Thereupon  Lawless  immediately  filed  a  certified  copy  of  the 
record  of  his  naturalization,  and  affidavits  setting  forth  that  he  had" 
resided  upon  the  said  tract  in  pursuance  of  his  settlement,  and  moved 
your  office  to  grant  him  a  new  trial.  The  motion  was  overruled  by  your 
decision  of  January  6,  1876,  and  Lawless  appealed. 

My  predecessor  considered  the  appeal,  and  by  decision  of  the  8th  of 
March,  1877,  held  that  the  proof  of  naturalization  was  sufficient,  and 
that  in  view  of  said  affidavits,  justice  demanded  that  a  rehearing  should 
be  ordered. 

It  thus  appears  that  the  rehearing  was  for  the  purpose  of  permitting 
lawless  to  introduce  testimony  to  show  that  he  had  inhabited  the  land  as 
required  by  the  pre-emption  law  ;  and  the  effect  of  the  decision  of  March 
8,  1877,  was  to  allow  Anderson's  entry  to  remain  intact,  subject  to  the 
prior  right  of  Lawless,  should  he  prove  an  inhabitancy  of  the  said  tract. 
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After  carefully  examining  all  the  testimony  submitted  at  the  three  trials, 
it  appears  to  me  that  Lawless  has  failed  to  show  an  inhabitancy  of  the 
tract  within  the  intent  and  meaning  of  the  pre-emption  law ;  and  it  would 
appear  that  your  conclusion  was  not  much  at  variance  with  this ;  for, 
having  decided  that  Anderson's  claim  was  invalid,  and  to  allow  that  of 
Lawless  to  stand,  you  held  that  before  the  latter  should  be  allowed  to 
enter  the  land,  he  should  show  at  least  six  months'  continuous  residence 
thereon  next  preceding  his  application  to  enter. 

Having  had  three  hearings  at  which  to  offer  proof  to  establish  his 
right,  I  think  no  further  opportunity  should  be  granted  Lawless  for  that 
purpose. 

You  held  that  the  entry  of  Anderson  was  invalid,  because  it  was  made 
with  a  knowledge  of  the  claim  of  Lawless,  and  because  of  the  improve- 
ments of  Lawless  then  on  the  land  ;  and  cite  the  decision  of  the  Supreme 
Court  in  the  case  of  Atherton  vs.  Fowler  (6  Otto  513),  and  Hosmer  vs. 
Wallace  (7  Otto  575),  as  authority  therefor. 

In  this  I  think  you  erred.  In  the  first  place,  the  decision  of  my  pred- 
ecessor virtually  upheld  Anderson's  entry,  subject  to  defeat  only  by  proof 
of  a  prior  right-  in  Lawless  to  the  land,  or  abandonment  by  Anderson.. 
But  Lawless  has  failed  to  show  a  prior  right,  and  there  is  no  proof  of 
abandonment  or  change  of  residence  by  Anderson  to  work  a  forfeiture  of 
his  entry. 

In  the  second  place,  I  do  not  think  that  the  doctrine  of  the  decisions 
cited  would  defeat  the  claim  of  Anderson,  even  if  there  had  been  no 
prior  decision  of  the  case. 

The  land  was  not  enclosed  by  Lawless.  Anderson  did  not  seize  or  take 
possession  of  the  house  which  Lawless  had  on  the  land  when  he  left  it  to 
go  to  Canada ;  but  it  is  shown  that  the  house  was  not  habitable,  and 
not  a  dwelling-house  within  the  meaning  of  the  law.  It  is  not  shown 
that  Anderson  destroyed  that  house,  or  that  he  interfered  with  Lawless 
in  any  manner.  It  is  nowhere  in  the  testimony  shown  that  Anderson 
prevented  Lawless  from  returning  to  or  remaining  on  the  land,  but  so  far 
as  shown  he^was  free  to  come  or  go. 

Furthermore,  Anderson  did  not  use  the  land  which  Lawless  broke,  until 
1876.  Lawless  says  that  Anderson  then  took  forcible  possession  of  it ; 
but  there  is  no  proof  of  that  fact  beyond  his  naked  assertion,  which  is 
merely  a  conclusion  of  law,  and  proves  nothing. 

The  case  of  Anderson  does  not,  therefore,  come  within  the  class  of  cases 
denounced  by  the  court  in  the  decisions  above  cited ;  but  I  think  the  lan- 
guage of  Mr.  Secretary  Thompson,  in  the  case  of  Goss  and  Short,  found 
commencing  with  the  last  paragraph  on  page  428  of  ist  Lester,  is  pecu- 
liarly applicable  to  the  case  under  consideration. 

This  contest  was  initiated  October  9,  1873,  ^Y  order  of  your  predeces- 
sor of  August  8,  1873,  ^"^  ^^  several  hearings  have  been  in  pursuance  of 
that  order.  Therefore,  if  Lawless  had  shown  a  compliance  with  the  pre- 
emption law,  his  right  would  be  held  to  be  defeated  because  of  the  lapse 
of  time;  for  the  proof  would  have  reference  to  the  initiation  of  the  con- 
test, which  was  within  thirty  months  from  the  time  within  which  the  law 
required  him  to  file  his  declaratory  statement;  but  having  failed  to  make 
such  proof,  his  claim  is  forfeited,  and  the  law  provides  thaf  it  .shall  be 
subject  to  the  entry  of  any  other  purchaser.  (Sections  2264  and  2267 
R.  S.) 

I  reverse  your  decision. 
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GABEREL  vs.  GUERNE  et  al. 

Improvements. — A  formal  deed  is  not  necessary  for  the  conveyance  of  improvements  on 
public  land ;  but  that  a  verbal  sale  followed  by  possession  and  consent  is  sufficient. 

Good  Faith. — In  determining  good  faith,  it  is  immaterial  whether  a  person  purchases 
valuable  improvements  already  on  the  land,  or  whether  he  makes  them  after  his 
settlement. 

Secretary  ScHURZ  to  Commissioner  Williamson,  March  19,  1880. 

I  have  considered  the  case  of  John  W.  Gaberel  vs.  A.  L.  Guerne,  A.  H. 
Middleton,  and  Louis  Wilson,  involving  lots  10,  11,  14  and  15  of  section 
25,  Twp.  8  N.,  Range  11  W.,  M.  D.  M.,  San  Francisco,  Califomia,  on 
appeal  from  your  decision  of  September  24,  1879,  holding  for  cancella- 
tion the  filing  of  each  of  the  parties.  The  record  shows  that  Gaberel  fiied 
declaratory  statement  December  19,  1877,  claiming  said  lots,  and  alleg- 
ing settlement  December  13,  1877;  that  Guerne  filed  declaratory  state- 
ment June  27,  1877,  for  the  same  land,  alleging  settlement  June  8,  1875  > 
that  Middleton  filed  declaratory  statement  October  26,  1877,  for  the  same 
land,  alleging  settlement  October  8,  1877;  and  that  W^ilson  filed  decla- 
ratory statement  for  the  same  land  on  January  15,  1878,  alleging  settle- 
ment December  10,  1877. 

The  township  plat  was  filed  June  27,  1877. 

Middleton  admitted  service  of  the  notice  for  hearing,  but  (although 
personally  present),  failed  to  offer  proof  of  this  claim,  or  to  contest  the 
claims  of  Gaberel  or  Wilson.  Guerne  personally  appeared,  but  declined 
to  contest.     The  contest,  therefore,  is  between  Gaberel  and  W^ilson  only. 

Gaberel  testifies  that  he  purchased  from  Middleton  (the  prior  occu- 
pant) his  improvements  on  the  land,  consisting  of  two  houses,  a  barn, 
and  other  slight  buildings,  on  December  6,  1877,  for  which  he  gave  his 
promissory  note  for  $2,500;  that  Middleton  gave  him  a  deed  therefor,  on 
December  10,  drawn  by  one  Miller,  a  justice  of  the  peace,  which  deed  he 
returned  to  Middleton  in  about  a  week  thereafter,  but  for  what  purpose 
does  not  appear ;  that  on  December  6th  he  entered  upon  possession  of  the 
land,  and  on  that  day  commenced  to  clear,  plow,  and  plant  an  acre  or 
more  of  the  tract;  and  that,  from  that  date,  he  continuously  resided 
thereon  until  May  29,  1878,  when  he  was  taken  sick  with  bilious  typhoid 
fever,  and  went  to  Guemeville,  about  2^  miles  distant,  for  care  and 
treatment,  and'  continued  sick  until  shortly  before  the  hearing  (June  20, 
1878).  He  is  corroborated  by  several  witnesses  as  to  his  settlement  and 
residence,  although  some  discredit  is  thrown  upon  his  testimony  by  that 
of  Miller,  who  stated  he  has  no  recollection  of  having  drawn  the  deed 
referred  to,  and  by  its  non-production  at  the  hearing.  But  a  formal  deed 
was  not  necessary  for  the  conveyance  to  him.  of  Middleton 's  improve- 
ments. A  verbal  sale,  followed  by  possession,  and  consented  to  by 
Middleton,  was  suflicient  for  this  purpose,  and  in  this  respect  Gaberel  is 
not  contradicted. 

Wilson  claims  that  he  made  settlement  on  December  lo,  1877,  by  lay- 
ing the  foundation  of  a  house  on  the  tract.  If  so,  it  consisted  only  of 
four  sticks  of  split  timber  laid  on  the  ground. 

He  then  left  the  tract,  and  did  not  return  to  it  until  December  loth, 
when  he  commenced  the  erection  of  a  house,  into  which  he  moved  his 
family  on  January  8th  following,  and  where  he  has  since  resided  only  a 
portion  of  the  time.  He  also  cleared  a  small  piece  of  the  land.  The 
preponderance  of  testimony  shows,  however,  that  he  did  not  lay  such 
foundation  on  December  loth,  nor  do  any  act  of  settlement  prior  to 
December  31st. 
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Gaberel  testifies  that  his  alleged  date  of  settlement  on  December  1 3th 
was  a  mistake  made  by  the  person  who  prepared  his  declaratory  statement, 
and  that  he  did  not  discover  the  same  prior  to  the  hearing.  However 
this  may  be,  it  is  clear  that  on  December  31st,  when  Wilson  made  his 
settlement,  Gaberel  had  been  in  undisturbed  possession  of  the  land  for 
several  weeks,  with'  residence  thereon,  and  sundry  acts  of  improvement 
and  cultivation,  of  which  facts  the  evidence  tends  to  show  Wilson  was 
cognizant,  and  such  knowledge  was  equivalent  to  notice  from  the  record. 
I  concur  with  you  in  the  opinion  that  Gaberel  was  the  prior  settler. 
Your  decision  adverse  to  Gaberel  is  based  chiefly  on  the  cases  of  Ather- 
ton  vs.  Fowler,  6  Otto  513,  and  on  mine  in  Copley  vs,  Reil,  Copp,  Feb- 
ruary, 1879,  i^^- 

The  former  held  that  one  who  intruded  upon  the  possession  of  another 
on  the  public  lands  was  a  trespasser,  and  acquired  thereby  no  right  under 
the  pre-emption  law.  I  do  not  think  it  pertinent  to  the  present  case,  as 
against  Gaberel,  because  he  entered  on  the  tract  under  purchase,  and  with 
consent  of  his  vendor,  and  there  was  no  other  claimant  or  person  in  pos- 
session. He  therefore  trespassed  against  no  one,  but  held  all  the  rights 
of  Middleton,  the  former  occupant. 

The  latter  case  held  that  where  land  is  chiefly  valuable  for  its  timber, 
and  not  such  as  one  would  ordinarily  select  for  agricultural  purposes,  the 
evidence  of  good  Vaith  in  respect  to  residence  and  improvement  must  be 
of  the  most  satisfactory  character,  in  order  to  rebut  any  presumption  of 
speculative  purposes. 

Although  the  land  in  question  is  valuable  for  its  timber,  it  is  also  valu- 
able agricultural  land  when  cleared  thereof;  and,  as  respects  good  faith, 
I  think  it  immaterial  whether  a  person  purchases  valuable  improvements 
already  on  the  land,  or  whether  he  makes  them  after  his  settlement. 

The  purchase  of  such  improvements  by  Gaberel,  with  his  residence  and 
improverxient  by  cultivation  of  two  or  three  acres,  sufficiently  indicate,  I 
think,  his  good  faith.  I  therefore  modify  your  decision,  and  permit  the 
filing  of  Gaberel  to  stand,  subject  to  his  compliance  with  the  requirements 
of  the  pre-emption  law ;  and  the  filing  of  Wilson  to  stand,  subject  to  such 
compliance  on  the  part  of  Gaberel. 

An  application  for  a  rehearing  of  the  case  accompanies  the  papers, 
based  on  sundry  affidavits,  setting  forth  substantially  the  same  facts  which 
were  the  subject  of  the  former  hearing. 

They  are  not  newly  discovered,  but  cumulative  only,  and  are  not, 
therefore,  grounds  for  a  new  hearing.     The  application  must  be  denied. 


COPLEY  vs.  REIL. 

Speculative  Purposes. — Where,  from  the  nature  of  the  land  entered  under  the  pre-emp- 
tion law,  it  would  appear  that  the  claimant  has  selected  it  for  speculative  purposes 
rather  than  for  purposes  of  improvement  and  cultivation,  the  evidence  of  good  faith 
and  occupation  should  be  of  the  most  satisfactory  character. 

Secretary  CHANDLER  to  Commissioner  of  General  Land  Office,  May  I  J,  1 876. 

I  have  considered  the  case  of  Lafayette  Copley  vs.  Francis  Reil,  in- 
volving the  right  to  the  W.  }4  of  N.  E.  }(,  N.  W.  of  S.  E.  }{  and  N. 
E.  of  S.  W.  ^  of  section  35,  Township  143,  Range  25  W,,  and  the  case 
of  Philip  Copley  vs.  Lewis  Lambert,  involving  the  right  to  the  E.  }i  of 
S.  E.  }{  of  Section  34,  and  W.  J^  of  S.  W.  ^  of  Section  35,  Township 
143,  Range  25  West,  St.  Cloud,  Minnesota,  on  appeal  from  your  decision 
o'f  December  8th,  1874,  adverse  to  Reil  and  Lambert. 
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The  Copleys  claim  under  the  pre-emption  law,  based  upon  settlements 
alleged  April  nth,  1873,  ^"^  ^^^^  ^^^  Lambert  made  cash  entries 
August  29,  1873,  under  the  6th  Article  of  the  Treaty  of  February  22, 
1855.     Statutes  at  Large,  vol.  10,  page  11 65. 

The  evidence  submitted  in  these  cases  does  not  show  a  compliance  with 
the  pre-emption  law  in  the  matter  of  improvement  and  cultivation.  From 
the  date  of  alleged  settlement  in  April,  1873,  ^^  June  24,  1874,  it  is  not 
shown  that  any  crops  were  raised,  or  that  any  attempt  was  made  to  culti- 
vate the  same,  with  the  exception  of  a  very  few  vegetables  in  the  year 
1873,  ^"^  ^ut  very  slight  improvements  were  made  during  that  time.  A 
shanty  was  erected  on  each  tract,  but  the  evidence  as  to  whether  they 
were  habitable  or  not  is  conflicting.  It  is  alleged  by  the  pre-emptors  that 
they  resided  in  the  same,  but  this  is  a  possibility  denied  by  the  witnesses 
for  the  opposing  claimants. 

The  land  is  principally  valuable  as  timber  land,  and  not  as  agricultural. 
From  its  location  and  character  it  was  not  such  land  as  one  would  natur- 
ally select  for  the  purposes  of  improvement  and  cultivation,  and  for  the 
purpose  of  making  it  a  home.  On  the  contrary,  it  would  naturally  be 
selected  for  speculative  purposes,  and  in  such  cases  the  evidence  of  good 
faith  in  the  matter  of  residence  and  improvement  should  be  of  the  most 
satisfactory  character. 

In  these  cases  the  claimants  have  failed  to  satisfactorily  show  that  they 
were  pre-emptors  in  good  faith,  in  compliance  with  the  intention  of  the 
pre-emption  law.  Their  claims  must  therefore  be  rejected,  and  their  fil- 
ings cancelled. 

With  reference  to  the  cash  entries  of  Reil  and  Lambert,  I  have  to  state 
that  in  view  of  the  extensive  frauds  which  have  been  perpetrated  through 
this  class  of  entries,  I  have  determined  to  allow  none  in  future  except 
where  M^  applicant^  if  living,  shall  appear  in  person  at  the  local  office^ 
prove  his  identity,  and  submit  to  a  thorough  examination  as  to  his  right  to 
make  the  entry.  No  opinion  is  intended  to  be  expressed  as  to  the  effect 
of  the  death  of  an  applicant  before  his  entry  shall  have  been  allowed. 

The  cash  entries  of  Reil  and  Lambert  are  suspended,  and  you  will  call 
upon  them  to  comply  with  the  rule  announced  above.  This  notice  will 
be  served  through  the  local  office  upon  the  applicants,  or  their  attorney, 
and  sixty  days  from  the  date  of  the  receipt  of  the  same  at  the  local  office 
will  be  allowed  in  which  to  furnish  evidence  required — at  the  expiration 
of  that  time,  if  no  action  is  taken,  you  will  cancel  the  entries. 

The  proof  required  of  the  parties  as  to  identity,  and  of  their  residence 
by  authority  of  law,  in  the  country  ceded,  at  the  date  of  the  treaty  of 
February  22,  1855,  must  be  of  the  most  complete  and  satisfactory  char- 
acter. 

I  would  recommend  that  you  so  modify  the  instructions  issued  Novem- 
ber 22,  1871,  and  June  25,  1872,  as  to  require  the  personal  attendance  at 
the  local  office  of  the  applicant,  and  the  evidence  of  at  least  three  credi- 
ble witnesses,  that  he  is  entitled  to  make  the  entry. 

Your  decision  is  reversed  and  modified  as  above  indicated. 
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D.    PROOF  AND  PAYMENT. 


CIRCULAR  INSTRUCTIONS  OF  JULY  i6,  1880. 

Affidavit  may  be  made  before  clerk  of  court. 

I  transmit  herewith  copy  of  an  act,  entitled  "An  act  to  amend  sections 
twenty-two  hundred*and  sixty-two  and  twenty-three  hundred  and  one  of 
the  Revised  Statutes  of  the  United  States,  in  relation  to  the  settler's  affi- 
davit in  pre-emption  and  commuted  homestead  entries.'*     [See  Part  L] 

The  above-named  sections  required  these  affidavits  to  be  made  before 
Registers  and  Receivers,  and  this  act  provides  that  they  may  be  made  be- 
fore the  clerk  of  the  county  court,  or  of  any  court  of  record  of  the  county 
and  Statej  or  district  and  Territory,  in  which  the  lands  are  situated,  and 
if  said  lands  are  situated  in  any  unorganized  county,  such  affidavit  may 
be  made  in  similar  manner  in  any  adjacent  organized  county  in  said  State 
or  Territory. 

The  affidavit  required  by  section  twenty-two  hundred  and  sixty-two  is 
the  regular  pre-emption  affidavit ;  and  the  affidavit  required  by  section 
twenty-three  hundred  and  one  is  in  case  of  commutations  from  a  home- 
stead, as  provided  in  said  section,  requiring  proof  to  be  ma(ie  in  same 
manner  as  under  the  law  granting  pre-emption  rights. 

I  have  to  advise  you  in  this  connection  that  the  accompanying  act  is  to 
be  considered  as  retroactive  in  all  cases  pending,  and  in  which  your  ac- 
tion has  been  withheld  by  reason  of  the  affidavits  having  been  made  before 
such  officers  as  are  designated  in  the  act  before  the  date  of  its  approval. 

J.  A.  WILLIAMSON,  Commissioner. 


CALVIN  HAWKINS. 

Pre-emptor's  Affidavit, — ^Where  the  pre-emptor's  affidavit  is  taken  before  the  clerk  of  a 
court  of  record,  a  reasonable  time  for  transmission  thereof  should  be  allowed  prior  to 
entry. 

Commissioner  McFarland  to  Reg.  and  Rfc,  Montgomery ,  Ala.^  Aug.  23,  1881. 

The  proofs,  including  the  pre-emption  affidavit,  in  said  case,  were 
made  before  the  Probate  Judge,  ex-officio  clerk  of  the  Jefferson  county 
court,  January  25,  .i88i,  and  were  presumably  transmitted  immediately 
to  your  office.  You  found  them  satisfactory,  and  allowed  the  entry  Feb- 
ruary 2,  1 88 1.  There  thus  appears  a  discrepancy  of  eight  days  between 
the  date  of  the  pre-emption  affidavit  and  the  date  of  entry. 

This  office  has  alwa)^  required  that  the  pre-emption  affidavit  required 
by  Section  2262,  Revised  Statutes,  should  be  sworn  to  on  the  date  of 
entry,  and  in  cases  where  said  affidavit  ante-da;ed  the  entry,  required  a 
new  affidavit  which  should  cover  that  date.  This  requirement  was  for 
the  purpose  of  preventing,  so  far  as  possible,  evasions  of  the  law  in 
respect  of  making  agreement  or  contracts,  whereby  the  title  which  the 
pre-emptor  might  acquire  should  enure  to  the  benefit  of  any  other  person. 
So  long  as  said  affidavit  was  required  to  be  sworn  to  before  one  of  the 
local  officers,  no  difficulty  existed  in  enforcing  the  rule.  The  pre-emptor 
might  take  the  testimony  of  his  witnesses  before  any  officer  authorized  to 
administer  oaths  in  the  county  in  which  the  land  was  situated ;  but  be- 
fore his  proof  was  complete  he  was  required  to  swear  to  the  pre-emption 
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affidavit  before  one  of  the  land  officers,  and  until  that  affidavit  was  fur- 
^nished  an  entry  could  not  properly  be  allowed. 

By  act  of  June  9,  1880,  it  was  enacted  that  the  affidavit  required  to  be 
made  by  Section  2262,  Revised  Statutes,  **  may  be  made  before  the  clerk 
of  the  county  court  or  of  any  court  of  record,  of  the  county  and  state  *  *  * 
in  which  the  lands  are  situated,  *  *  *  and  the  affidavit  so  made  and  duly 
subscribed  shall  have  the  same  force  and  effect  as  if  made  before  the  Reg- 
ister or  Receiver  of  the  proper  land  district,  and  the  same  shall  be  trans- 
mitted by  such  clerk  of  the  court  to  the  Register  and  Receiver,  with  the 
fee  and  charges  allowed  by  law.  * ' 

This  enactment  was  remedial,  and  obviously  for  the  purpose  of  enabling 
the  settler  to  save  the  expense  of,  in  many  cases,  a  long  journey  from  his 
claim  to  the  local  office,  by  authorizing  him  to  complete  his  proof  before 
a  duly  authorized  officer  in  the  vicinity  of  the  land,  and  if  necessity  con- 
templates the  lapse  of  a  sufficient  interval  of  time  after  the  execution  of 
the  proofs,  for  transmission  to  the  local  officers,  examination  by  them, 
and  allowance  of  entry  if  the  proof  is  found  satisfactory.  It  is  evident 
that  unless  this  is  so,  the  law  can  be  given  ho  effect  whatever,  for  the  rea- 
son that  an  entry  cannot  properly  be  allowed  in  the  absence  of  the  affi- 
davit ;  and  to  make  the  affidavit  bearing  even  date  with  the  entry,  the  set- 
tler would  be  required  to  present  himself  at  the  local  office. 

The  ac^  in  my  opinion,  designed  that  the  pre-emption  proof,  including 
the  affidavit,  taken  before  the  clerk  of  the  county  court  or  other  court  of 
record,  duly  transmitted  to  the  local  office,  should,  if  in  other  respects 
satisfactory,  be  deemed  sufficient,  and  entr^  allowed. 

The  effect  of  the  act  in  necessitating  a  discrepancy  between  the  date  of 
proof  and  affidavit  and  date  of  entry  is  too  obvious  to  require  discussion, 
and  therefore,  in  all  cases  where  the  affidavit  is  executed  in  accordance 
with  the  provisions  of  said  act  of  June  9,  1880,  if  the  interval  between 
the  execution  thereof  and  date  of  entry  does  not  exceed  a  period  reason- 
ably sufficient  to  permit  transmission  to  the  local  office  and  examination 
of  the  proof  in  the  regular  course  of  business,  the  affidavit  will  be  con- 
sidered sufficient. 

There  is  no  defect  in  the  entry  under  discussion,  except  that  you  failed 
to  transmit  Register's  certificate  that  notice  of  intention  to  make  final 
proof  remained  posted  in  the  local  office  for  thirty  days  during  the  period 
of  publication.  You  will  supply  the  required  paper  if  notice  was,  so 
posted,  without  delay,  and  transmit  the  same  to  this  office. 


GEORGE  CHISHOLM. 

' Pre-eniptof^ s  Affidavit, — While  it  has  been  the  practice  of  the  General  Land  Office  to 
allow  the  pre-emption  proof  to  be  taken  before  any  officer  authorized  to  administer 
oaths,  the  law  is  mandatory  that  ihtpre-emptor's  affidavit  shaU  be  taken  before  one  of 
the  local  officers. 

Acting  Commissioner  Baxter  to  Reg,  and  Rec^  Salt  Lake  City,  Utah,  July  13,  1877. 

The  language  of  the  Statute,  Sec.  2262,  is  imperative,  1.  ^.,  "Before 
any  person  claiming  the  benefit  of  this  chapter  is  allowed  to  enter  lands, 
he  shall  make  oath  before  the  Receiver  or  Register  of  the  land  district  in 
which  the  land  is  situated,  that  he  has  never  had  the  benefit  of  any  right 
of  pre-emption,"  etc. 

In  the  letter  to  the  Los  Angeles  office,  it  was  distinctly  stated  that  this 
office  would  receive  and  recognize  pre-emption  proofs  in  the  form  of  affi- 
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davits  taken  before  any  officer  authorized  to  administer  oaths.     This  re- 
fers to  the  proof  of  settlement  and  improvement,  required  by  section' 
2263  Revised  Statutes,  which  "shall  be  made  to  the  satisfaction  of  the 
Register  and  Receiver  of  the  land  district  in  which  such  lands  lie,  agree- 
able to  such  rules  as  maybe  prescribed  by  the  Secretary  of  the  Interior." 

You  will  observe  the  difference  in  the  language  of  the  two  sections. 
No.  2262  is  positive  and  mandatory,  that  the  pre-emptor^ s  affidavit  shall 
be  taken  before  one  of  the  local  officers;  while  in  No.  2263,  the  proof 
of  settlement  and  improvement  may  be  taken  under  rules  made  by  the 
Department. 

This  office  has  no  discretion  in  the  matter,  as  you  will  perceive,  and 
you  will  therefore,  require  that  the  affidavit  prescribed  by  section  2262 
should  in  all  cases  be  subscribed  and  sworn  to  before  the  Register  and 
Receiver. 


TAKING  PROOF  IN  PRE-EMPTION  CASES  BEFORE  OFFICERS 
OTHER  THAN  THE  REGISTER  AND  RECEIVER. 

Commissioner  Williamson  to  Reg.  and  Rec.y  Los  Angeles^  California^  March  17,  1877. 

Section  2263  Revised  Statutes  provides  that  "prior  to  any  entries  be- 
ing made  under  and  by  virtue  of  the  provisions  of  section  2229,  proof  of 
the  settlement  and  improvement  thereby  required  shall  be  made  to  the 
satisfaction  of  the  Register  and  Receiver  of  the  land  district  in  which  such 
lands  lie,  agreeably  to  such  rules  as  may  be  prescribed  by  the  Secretary  of 
the  Interior.''  The  wording  of  the  12th  section  of  the  act  of  1841  (12 
Stat.,  p.  456),  is  similar,  except  that  the  rules  were  to  be  prescribed  by 
the  Secretary  of  the  Treasury,  who  at  that  time  had  supervision  of  the 
General  Land-Office.  In  the  instructions  issued  under  said  act,  dated 
September  15,  1841  (Lester,  Vol.  i,  p.  360),  you  will  find  the  following: 
"When  by  reason  of  distance,  sickness  or  infirmity,  the  witnesses  cannot 
come  before  you,  you  are  authorized  to  receive  their  depositions,  which 
must  be  in  all  other  respects  conformable  to  the  within  regulations." 

Section  2262,  Revised  Statutes,  provides  that  the  pre-emptor's  affidavit 
— that  he  has  never  had  the  benefit  of  any  right  of  pre-emption,  etc. — 
shall  be  taken  before  the  Register  or  Receiver — but  it  has  been  a  uniform 
practice  of  this  office  to  receive  and  recognize  pre-emption  proof  in  the 
form  of  affidavits  taken  before  any  officer  authorized  to  administer  oaths, 
and  which  comes  up  through  the  local  officers  with  their  approval. 


MICHAEL  MALONEY. 

Proof  and  Payment. — A  pre-emf)tor  has  a  right  to  make  proof  and  pa3rment  after  the 
expiration  of  the  prescribed  time,  unless  a  valid  adverse  claim  has  intervened.  Public 
notice  is  the  initiation  of  final  proceedii^s. 

Commissioner  McFarland  to  Reg,  and  Rec,  Tracy^  Minnesota,  July  18,  1881. 

The  land  in  question  being  "unoffered,*'  final  proof  should  have  been 
made  by  Maloney  within  33  months  from  the  date  of  his  settlement ;  that 
is  to  say,  on  or  before  Dec.  22,  1880. 

But  the  statute  prescribes  no  penalty  for  a  failure  to  make  proof  and 
payment  within  the  time  allowed. 

It  is  the  judicial  construction  of  the  law,  and  the  established  ruling  of 
this  Department,  that  a  pre-emptor  has  a  right  to  make  proof  and  pay* 
ment  after  the  expiration  of  the  prescribed  time,  unless  a  valid  adverse 
right  has  intervened. 
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In  the  present  case,  John  B.  Ramage,  on  May  6,  1881,  filed  timber 
culture  application  No.  1429,  for  the  land  embraced  in  Maloney's  pre- 
emption claim. 

Maloney  made  settlement  and  filed  his  declaratory  statement  in  March, 
1878.  At  that  period  there  was  no  law  requiring  notice  of  intention  to 
be  given  preliminary  to  making  final  proof  in  pre-emption  cases.  The 
act  of  March  3,  1879,  m^de  such  provision.  But  for  this  requirement 
Maloney  could  have  perfected  his  entry  at  the  date  he  gave  notice  of  his 
intention  to  do  so.  He  had  at  that  date  the  perfect  legal  right  to  make 
final  proof,  and  to  pay  for  the  land.  The  law,  however,  then  required 
the  preliminary  steps  of  notice  and  publication  to  be  taken  before  the  entry- 
could  be  consummated.  He  took  those  steps,  giving  the  notice,  which 
was  advertised  and  posted  as  the  law  directs. 

This  notice  of  intention  was  the  legal  initiation  of  the  final  proceed- 
ings in  his  case.  Having  the  right  to  make  final  proof,  he  had  a  right  to 
do  what  the  law  required  him  to  do  preliminary  to  making  it,  and  in 
the  progress  of  making  it.  Having  a  right  to  commence  the  making 
of  his  final  proof,  he  had  the  right  to  complete  it.  He  did  what  the 
law  required  him  to  do.  He  was  proceeding  to  comply  with  the  law 
literally  and  fully  in  all  respects  when,  after  giving  notice  of  his  inten- 
tion to  prove  up,  and  after  the  .publication  of  such  notice,  Ramage  files 
a  timber  culture  application  for  the  tract  covered  by  Maloney's  im- 
provements, and  in  respect  to  which  Maloney  was  at  that  moment,  to 
the  knowledge  of  Ramage,  engaged  in  the  performance  of  the  acts  pre- 
scribed by  law  as  incidental  to  the  consummation  of  his  pre-emption  entry. 

It  is  clear  to  my  mind  that  Maloney,  by  giving  legal  notice  of  his  in- 
tention to  make  proof  at  a  time  when  he  had  the  legal  right  to  make 
such  proof,  and  by  further  complying  with  the  law,  had  so  protected  his 
pre-emption^  claim  that  a  valid  adverse  right  could  not  intervene  during 
the  term  of  such  notice  or  the  progress  of  such  proceedings,  nor  unless 
he  should  thereafter  fail  to  make  proof  and  payment  in  accordance  with 
that  notice  as  required  by  law. 

Maloney's  pre-emption  cash  entry  will  be  allowed.  Ramage's  timber 
culture  entry  will  be  held  for  cancellation  on  account  of  conflict  with  the 
prior  valid  pre-emption  claim. 


LARSON  vs.  PARKS. 

Proof  and  Payment. — Because  a  party  fails  only  in  the  matter  of  time  in  submitting 
proof  and  making  payment,  he  should  not  be  subjected  to  forfeiture  unless  a  valid  ad- 
verse interest  has  attached.    Such  adverse  interest  must  be  shown  by  affirmative  proof. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  December  lo,  1 88 1. 

Your  decision  holds  that  the  evidence  fails  to  show  whether  or  not 
Parks  made  a  settlement  and  otherwise  complied  with  the  requirements 
of  the  law,  but  that  a  filing  of  record  is  prima  facie  evidence  of  a  valid 
adverse  claim,  in  the  absence  of  proof  to  the  contrary;  and  that  as 
Larson  did  not  make  proof  and  payment  within  the  required  time,  the 
claim  of  Parks  must  be  recognized  as  valid. 

I  think  the  latter  clause  of  your  decision  erroneous.  The  claim  of 
Parks,  to  entitle  it  to  recognition,  must  be  sustained  by  the  usual  and  ac- 
cepted affirmative  proofs.  These  would  be  required  in  case  there  was  no 
opposing  claim,  and  should  the  more  especially  be  insisted  upon  when  the 
alleged  pre-emption  right  is  set  up  to  defeat  a  prior  settler  who  has  con- 
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fessedly  complied  with  the  law  in  everything  but  the  matter  of  time,  and 
should  not  be  subjected  to  forfeiture  except  upon  the  positive  require- 
ments of  law.  All  presumption  in  favor  of  the  validity  of  Parks'  claim 
is  overcome  by  the  testimony,  which  shows  a  want  of  good  faith  on  his 
j>art  in  respect  to  residence  and  cultivation  of  the  land,  which  were  es- 
sential in  order  to  give  him  standing  as  an  adverse  claimant,  and  insuffi- 
cient, in  my  opinion,  to  defeat  the  claim  of  Larson,  who,  although  he 
did  not  make  his  proof  and  payment  within  the  time  required  by  law, 
did  make  it — or  offered  to  make  it — before  any  other  valid  claim  had  at- 
tached. It  must  therefore  be  sustained,  under  the  ruling  of  the  Supreme 
Court  in  the  case  of  Johnson  vs.  Towsley  (13  Wall.  72). 
Your  decision  is  reversed. 


CIRCULAR  INSTRUCTIONS  OF  SEPTEMBER  20,  1878. 

A  modification  of  the  rules  has  been  decided  upon  in  the  adjudication 
of  contested  cases  where  the  parties  having  claims  of  record  under  the 
pre-emption  laws  fail  to  appear  and  sustain  such  claims  after  due  notifi- 
cation, or  where,  having  appeared,  the  unsuccessful  party  fails  to  appeal 
from  the  decision  of  the  local  officers  within -the  time  prescribed. 

The  practice  of  this  office  has  been  to  require  the  party  desiring  to 
clear  the  record  and  enter  the  tract  to  give  notice  to  adverse  claimants  of 
the  time  fixed  for  a  hearing  of  the  case,  and,  if  no  opposition  is  offered, 
the  proofs  of  abandonment  are  forwarded  to  this  office,  a  decision 
rendered,  and,  after  the  expiration  of  the  period  allowed  for  appeal,  the 
claimant  is  allowed  to  enter  the  land,  the  adverse  filings  having  first  been 
canceled. 

Section  2273,  Revised  Statutes  of  the  United  States,  provides  that  "All 
questions  as  to  the  right  of  pre-emption  arising  between  different  settlers 
shall  be  determined  by  the  Register  and  Receiver  of  the  district  within 
which  the  land  is  situated ;  and  appeals  from  the  decision  of  district  offi- 
cers in  cases  of  contest  for  the  right  of  pre-emption  shall  be  made  to  the 
Commissioner  of  the  General  Land  Office,  whose  decision  shall  be  final 
unless  appeal  therefrom  be  taken  to  the  Secretary  of  the  Interior.'* 

•On  the  12th  of  November,  1877,  you  were  advised,  by  my  circular  re- 
lating to  appeals  from  the  decision  of  the  local  officers,  that  "  the  appeal 
must  be  in  writing,  definitely  setting  forth  in  clear  and  concise  terms  the 
specific  points  of  exception,*'  and  that  this  office  would  judge  as  to  the 
sufficiency  of  such  appeals. 

In  future,  under  the  pre-emption  law,  a  failure  to  appeal  from  the  deci- 
sion of  the  local  officers  will  be  considered  final  as  to  the  facts  in  the 
case ;  and  such  decision  will  be  disturbed  by  this  office  only  where  fraud 
or  gross  irregularity  is  suggested  on  the  face  of  the  papers,  where  the  de- 
cision is  contrary  to  existing  law,  or  in  the  event  of  disagreeing  decisions 
by  the  local  officers,  in  any  of  which  cases  the  Commissioner  of  the  Gen- 
eral Land  Office  will  revise  or  modify  the  decision  of  the  local  office  at 
his  discretion,  under  the  general  supervisory  powers  conferred  upon  him 
by  section  453  of  the  Revised  Statutes. 

In  cases  where  the  defendants,  or  any  of  them,  appear,  should  no  ap- 
peal be  taken  during  the  prescribed  time,  you  will  allow  an  entry  by  the 
successful  claimant,  and  transmit  with  it  the  record  of  the  case  to  this 
office,  accompanied  by  your  joint  decision  and  report  as  to  the  status  of 
the  land. 
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When  notifying  the  parties  of  your  decision,  they  shall  also  be  in- 
formed of  the  necessity  of  an  appeal  therefrom  to  insure  consideration  by 
this  office. 

When,  after  due  and  legal  notice  of  thirty  days,  no  appearance  is 
entered  by  any  defendant,  and  the  testimony  clearly  shows  that  he  has 
abandoned  the  land  and  changed  his  residence  to  another  part  of  the 
country,  you  are  authorized  to  allow  an  entry  by  the  actual  settler,  and 
send  up  with  his  proof  and  papeis  the  testimony  as  to  the  abandonment 
of  the  tract  by  the  adverse  claimant,  and  if  no  appeal  from  your  decision 
be  taken  it  will  be  considered  final ;  and  the  entry,  if  regular,  will  be 
disturbed  only  in  case  of  the  exception  mentioned  above,  or  where  a 
rehearing  is  ordered  by  this  office  on  the  receipt  of  affidavits  setting  forth 
good  and  sufficient  reasons  for  such  action. 

Care  should  be  taken  to  give  the  parties  proper  'legal  notice  of  the 
hearing,  evidence  of  service  to  be  filed  with  the  other  papers  in  the  case. 

J.  A.  WILLIAMSON,  Commissioner, 
Department  of  the  Interior. 

Approved :  A.  Bell,  Acting  Secretary. 


JOSEPH  T.  BENSON. 

Penitentiary. — Proceedings  in  case  a  pre-emptor  has  been  sentenced  to  the  penitentiary, 
and  is  thereby  unable  to  make  the  required  proof  in  person. 

Acting  Commissioner  Armstrong  to  Reg,  and  Rec,  JfTirwin,  Kansas^  Sept.  25,  1879. 

Your  letter  of  the  16th  instant,  transmitting  (upon  appeal  from  your 
refusal  of  the  same),  the  proof  of  Joseph  T.  Benson,  by  L.  M.  Benson 
as  Trustee  or  Administijator,  for  the  N.  W.  ^  Section  17,  3,  18,  is 
received. 

The  records  show  that  Jos.  T.  Benson  filed  D.  S.  6001,  March  1,  1877, 
alleging  settlement  February  28,  1877,  claiming  N.  W.  ^  Sec.  17,  3,  18. 

The  facts  in  the  case  are  as  follows : 

Joseph  T.  Benson  was  tried  and  convicted  by  the  District  Court  ot 
Phipps  county,  Kansas,  of  the  crime  of  **  assault  with  intent  to  kill,"  and 
sentenced  to  confinement  and  hard  labor  in  .the  penitentiary  of  the  State 
of  Kansas  for  the  term  of  one  year  and  six  months,  commencing  from  the 
19th  day  of  October,  1878. 

On  the  2d  day  of  June,  1879,  ^^^  Probate  Court  from  said  county  and 
State,  appointed  L.  M.  Benson  trustee  of  all  the  goods,  chattels,  rights, 
and  credits  of  or  belonging  to  the  estate  of  Jos.  T.  Benson,  at  the  time 
of  his  imprisonment,  with  fiill  power  and  authority  to  secure  and  dispose 
of  the  same  according  to  law,  and  to  collect  all  moneys  due  said  convict, 
and  in  general  to  do  and  perform  all  other  acts  and  things  which  are,  or 
hereafter  may  be,  required  of  him  by  law,  or  the  decree  or  order  of  any 
court  having  jurisdiction. 

Clothed  with  this  broad  authority  of  the  court,  L.  M.  Benson,  as  ad- 
ministrator, gave  notice  on  the  7th  of  June,  1879,  ^^  ^^^  intention  to 
make  final  proof  in  support  of  his  claim,  and  secure  final  entry  thereof  at 
the  expiration  of  thirty  days  from  the  date  of  notice. 

Accordingly,  on  the  14th  of  July,  1879,  ^^  appeared  before  your  office 
with  his  witnesses,  and  proceeded  to  make  the  proof  in  the  prescribed 
order,  and  which  is  now  before  me  for  consideration. 

The  necessity  for' this  action  on  the  part  of  the  administrator,  seems  to 
grow  out  of  the  fact  that  the  time  within  which,  under  the  law,  Jos.  T. 
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Benson  is  required  to  make  proof  and  payment,  expires  nearly  five 
months  prior  to  the  expiration  of  his  sentence,  and  that  during  his  incar- 
ceration he  is  unable  to  comply  with  the  law  in  person. 

By  reference  to  the  decision  of  the  Hon.  Secretary  of  the  Interior,  in 
the  case  of  Wood  vs.  Porter,  rendered  March  21,  1877,  where  Wood,  a 
pre-emptor,  was  imprisoned  for  life,  for  a  felony  committed,  and  upon  a 
similar  application  to  the  one  now  under  consideration,  it  was  held  that 
he  was  civiliter  ntortuus,  and  could  not  comply  with  the  law ;  that  ,he 
was  convicted  and  punished  by  the  laws  of  society  for  his  own  unlawful 
act,  and  could  not  set  up  the  result  of  his  own  wrong  as  an  excuse  for 
non-compliance  with  the  law.  But  the  whole  pith  and  gravamen  of  that 
decision  rested  in  the  fact  that  Wood  had  only  lived  on  the  land  two 
months  prior  to  his  incarceration,  whereas  the-  uniform  practice  of  this 
office  required  at  least  six  months'  residence  on  the  public  land  as  a  con- 
dition precedent  to  a  valid  pre-emption  entry. 

In  the  present  case,  however,  the  party  had  lived  on  the  land  nearly 
eight  months,  and  had,  therefore,  fulfilled  the  condition  precedent  to  a 
valid  entry.  And  in  addition  to  this  it  may,  with  propriety,  be  stated 
that  in  a  former  contest  with  Chas.  W.  Finch,  this  land  was  awarded  to 
J.  T.  Benson  by  decision  of  the  Hon.  Secretary  of  the  Interior,  dated 
October  24th,  1878,  and  the  case  is  now  closed  on  the  docket  of  the 
office. 

As  the  administrator  has  made  pre-emption  affidavit  before  you,  I  see 
no  objection  to  your  allowing  a  pre-emption  entry  for  said  tract  in  the 
name  of  Joseph  T.  Benson,  upon  the  proof  now  offered,  whenever  the 
administrator  shall  proffer  payment  therefor. 

You  will  allow  the  entry  as  of  the  date  the  proof  and  payment  were 
offered,  giving  to  the  entry  papers  the  current  number  and  date. 


POWELL  vs.  BEATTY. 

Overlapping  Claims. — The  established  rule  for  awarding  entries  where  two  or  more 
bona  fide  pre-emption  claimants  are  found  by  the  Government  survey  with  conflicting 
or  overlapping  claims  is : 

1.  Joint  entries  for  the  adjustment  of  coterminous  boundaries. 

2.  Entries  by  legaj  subdivisions  to  include  principal  improvements. 

3.  Entry  by  the  prior  settler.  Such  entries  to  be  allowed  as  eqtuty  and  justice  may 
require.    . 

Cherokee  Landsy — Settlers  on  the  Cherokee  Indian  lands  prior  to  the  act  of  May  11, 
1872,  not  deemed  trespassers. 

Acting  Secretary  CoWEN  to  CommW  G,  L.  O.,  Sept.  8,  1875. 

I  have  examined  the  case  of  Mrs.  E.  S.  Powell  vs.  Adam  Beatty,  pre- 
emption claimants  under  the  treaty  made  with  the  Cherokee  Indians,  July 
19,  1866  (14  Stat.,  799),  and  the  act  of  Congress  approved  May  11,  1872 
(17  Stat.,  98),  involving  title  to  lots  3  and  4,.  section  18,  35,  17  E.,  In- 
dependence, Kansas,  an  appeal  from  your  decision  of  December  9,  1874, 
in  favor  of  Beatty. 

You  held  that  both  claimants  were  trespassers  upon  Government  land 
prior  to  the  passage  of  the  act  of  1872  ;  that  at  that  date  Beatty  had  val- 
uable improvements  on  lots  3  and  4,  and  that  Mrs.  Powell  had  none,  and 
that,  therefore  the  land  should  be  awarded  to  Beatty. 

It  is  contended  upon  appeal,  that  this  land  was  opened  to  pre-emption 
settlement  by  the  treaty  of  1866;  that  Mrs.  Powell's -settlement  ante-dated 
that  of  Beatty  and  included  the  land  in  contest,  and  that  she  is  therefore 
entitled  under  the  pre-emption  act  of  1841,  by  virtue  of  prior  settlement. 
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Admitting  for  the  purpose  of  this  case  that  the  treaty  of  1866  opened 
these  lands  to  pre-emption  settlement,  and  conceding  also,  what  seems  to 
be  the  fact,  that  Mrs.  Powell  was  the  prior  settler,  and  I  am  still  of  the 
opinion  that  your  award  of  the  land  to  Beatty  should  be  affirmed. 

The  now  established  rule  of  the  Department  in  cases  where  two  or  more 
bona  fide  pre-emption  claimants  are  found  by  the  Government  survey.with 
conflicting  or  over-lapping  claims,  is  to  award  entries  in  either  one  of 
thi^ee  ways,  as  equity  and  justice  require,  viz. :  (i)  Joint  entries  for  an 
adjustment  of  coterminous  boundaries;  (2)  entries  by  legal  subdivision 
to  include  principal  improvements ;  (3)  entry  by  the  prior  settler. 

The  land  in  contest  was  surveyed  in  1 871,  at  which  date  Beatty  was 
living  upon  lot  4,  and  had  valuable  improvements  upon  and  was  cultivat- 
ing portions  of  both  lots  3  and  4,  while  Mrs.  Powell  had  not  resided 
upon,  cultivated,  or  improved  any  portion  of  said  lots. 

I  think  upon  this  state  of  facts,  and  under  the  rule  of  law  stated  above, 
the  land  should  be  awarded  to  Beatty,  and  I  accordingly  affirm  your 
decision. 


VENNIGERHOLTZ  vs.  McKENNON,  et  al. 

ydnt  Entry. — Where  a  boundary  line  is  recognized  between  two  pre-emptors,  A  and  B, 
who  settled  before  survey  on  the  same  legal  sub-division,  and  A  sold  to  C  after  survey 
— on  a  proper  showing,  a  joint  entry  by  B  and  C  will  be  allowed. 

Commissioner  BuRDETT  to  Reg.  and  Rec,^  San  Francisco,  Cat.,  June  8,  1874. 

The  oral  testimony  and  documentary  evidence  shows  as  follows : 

J.  H.  G.  Vennigerholtz  purchased  March  31,  1865,  from  J.  G.  Ven- 
nigerholtz  and  wife,  a  tract  of  land  within  certain  boundaries  (marked 
by  red  lines,  Ex.  D.),  said  to  contain  160  acres,  about  60  acres  of  which 
was  enclosed  with  fence.  He  was  also  in  possession  of  160  acres  of  land 
abjoining,  which  he  held,  with  some  cattle,  as  security  for  money  loaned 
by  him  to  his  uncle,  J.  G.  Vennigerholtz,  and  of  which  he  was  to  deliver 
possession  on  the  return  of  the  money  loaned.  There  was  no  instrument 
in  writing  setting  forth  the  condition  of  the  possession  of  this  160-acre 
tract  by  Vennigerholtz,  there  being  merely  an  oral  agreement  between 
the  parties.  The  testimony  shows  that  this  latter  tract,  or  a  portion  of 
it,  is  now  claimed  by  a  settler  named  Null. 

Vennigerholtz  disclaims  all  right  or  title  to  the  same  as  a  pre-emptor. 
This  land  which  he  held  as  security  lies  to  the  west  of  the  land  purchased 
by  Vennigerholtz. 

The  Government  survey  cuts  off  from  the  land  purchased  about  twenty 
acres  on  the  east,  and  adds  the  same  amount  on  the  west,  which  tract  he  hsgs 
filed  for.  He  has  been  in  possession  of  the  land  filed  for,  except  about 
twenty  acres  on  the  east,  ever  since  1865,  having  cultivated  portions  of 
the  same  annually.  Since  his  purchase  he  has  made  valuable  improve- 
ments on  the  same,  consisting  of  houses,  barns,  fences,  about  thirty-five 
acres  ploughed  and  cultivated,  etc.  His  improvements  are  valued  at  from 
|2,ooo  to  ;$4,ooo. 

W.  R.  McKennon  purchased  February  23,  1872,  from  Miss  Ellen  T. 
Pribble,  the  land  he  now  claims,  with  the  exception  of  that  portion  within 
the  enclosure  of  Vennigerholtz.  The  land  he  purchased  had  been  known 
as  the  **  Douglas"  and  Spooner  place.  Before  he  purchased  he  sent  one 
Antrim  to  Vennigerholtz,  to  notify  him  of  his  intention  to  purchase,  and 
to  ask  him  in  regard  to  the  boundary  of  his  claim,  or  the  line  between 
the  two  claims.     Vennigerholtz  informed  Antrim  that  the  fence  (black 
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line  on  Ex.  D)  was  his  western  boundary  between  hira  and  the  Spooner 
place,  and  that  if  McKennon  would  keep  up  his  share  of  the  fence  it 
would  be  all  right,  etc.  Vennigerholtz  had  not  tlfen  filed  his  D.  S.,  and 
he  was  intending  to  apply  for  the  land  he  had  purchased  from  J.  G.  Ven- 
nigerholtz under  the  act  of  July  23,  1866,  the  land  being  within  the  ex- 
terior boundaries  of  the  "Albion  grant."  He  even  made  the  proposition 
to  allow  McKennon  to  prove  up  and  pay  for  the  land  in  contest,  upon  his 
(McK.)  giving  security  to  reconvey  that  portion  within  the  enclosure  of 
Vennigerholtz. 

It  is  clearly  established  that  both  parties  considered  the  fence  to  be  the 
dividing  line  between  their  respective  claims. 

McKennon  settled  upon  the  land  immediately  after  purchase,  and  his 
residence  has  been  continuous.  He  has  a  dwelling  house,  barn,  and 
thirty- five  acres  of  land  ploughed  and  cultivated.  .He  has  a  garden  upon 
the  land  in  contest,  and  it  is  alleged  that  his  house  stands  upon  the  line 
between  the  S.  E.  ^  and  S.  W.  ^  of  N.  W.  ^,  section  19.  His  im- 
provements are  valued  at  from  $800  to  ;J  1,200. 

Robert  Cuthbertson  purchased,  January  18,  1872,  the  land  he  has  filed 
for,  with  the  exception  of  that  portion  within  the  enclosure  of  Venniger- 
holtz, from  J.  W.  Cureton,  paying  J800.  He  has  not  lived  upon  the  land 
continuously  since  the  date  of  alleged  settlement,  neither  have  his  culti- 
vation and  improvements  been  extensive.  Bad  faith  on  his  part,  how- 
ever, is  not  alleged  or  shown.  He  purchased  after  survey,  and  must  have 
known  the  government  lines.  He  did  not,  before  purchase,*  inquire  of 
Vennigerholtz  the  line  of  boundary  between  the  claim  of  his  grantor  and 
Vennigerholtz.  His  settlement  having  been  made  after  survey  and  sub- 
sequent to  Vennigerholtz,  his  right  is  subordinate. 

McKennon  purchased  after  survey,  but  inasmuch  as  his  grantor  Ven- 
nigerholtz had  held  the  fence  referred  to  as  the  boundary  between  their 
claims,  and  as  McKennon  took  the  precaution  to  inquire  particularly  as 
to  Such  boundary,  and  as  both  McKennon  and  Vennig^holtz  have  occu- 
pied and  improved  the  lands  according  to  their  purchases,  and  as  said 
division  was  established  prior  to  survey,  a  joint  entry  of  the  tract  in  con- 
test is  allowed.     [Affirmed  by  the  Secretary  March  13,  1875.] 


ALLEN"  vs.  LANCASTER. 

Partition. — Under  the  peculiar  circumstances  of  this  case,  each  party  should  take  only 
that  portion  of  the  land  in  question  covered  by  his  respective  possession  and  improve- 
ments. The  General  Land  Office  cannot  advise  as  to  the  proper  apportionment  of 
the  respective  interests,  beyond  suggesting  an  equitable  basis,  and  such  as  will  preserve 
contiguity  of  tracts  so  divided. 

Acting  Commissioner  HOLCOMB  to  Beg»and  Rec,  Salt  Lake  City^  Utah,  April  21,  i88x. 

I  have  examined  the  contested  case  of  James  Allen  vs.  Hyrum  Lancas- 
ter, forwarded  with  your  letter  of  December  6,  1879,  ^"^^  involving  title 
to  the  W.  y^y  N.  W.  y^,  and  N.  l^  of  S.  W.  ^,  Sec.  12,  3  S.,  i  W. 

The  records  show  tnat  Allen  filed  D.  S.  7503,  December  30,  1878,  for 
the  land  described,  alleging  settlement  August  19,  1878,  and  that  Hyrum 
Lancaster  filed  D,  S.  7^80,  January  16,  1879,  ^^^  ^^^  N.  ^  of  N.  W.  ^ 
and  N.  J^  of  S.  W.  y^y  said  Sec.  12,  alleging  settlement  September  9, 
1878. 

Upon  proper  representations  to  this  office,  showing  that  the  descrip- 
tion in  Lancaster's  filing  was  erroneous,  and  that  the  error  was  clerical, 
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thereby  rendering  his  claim  non -contiguous,  he  Vas,  by  letter  **G,"  of 
March  21,  1879,  allowed  to  amend  his  filing  so  as  to  embrace  theW.  ^ 
of  the  N.  W.  ^  and  N?  yi  of  S.  W.  ^,  in  accordance  with  his  settlement 
and  improvements. 

This  tract  of  land  was  reserved  from  legal  appropriation  by  the  H.  E. 
No.  2371,  of  Isaac  Withers,  until  December  19,  1878,  at  which  date  it 
was  cancelled ;  but  at  what  date  the  cancellation  reached  your  office  is 
not  shown,  nor  does  it  matter  in  the  investigation  of  this  particular  case. 
It  seems  that  both  parties  had  made  settlement  and  improvements  on  the 
land  before  the  said  cancellation  was  effected  by  this  office,  and  that 
Allen  had  been  instrumental  in  procuring  the  said  cancellation,  and  that 
prior  thereto  Lancaster  had  purchased  the  improvements  on  the  land  from 
said  Withers. 

It  will  be  observed  that  both  parties  settled  without  the  protection  of 
law,  and  as  the  every-day  life  of  each  was  in  compliance  therewith,  no 
specific  act  of  settlement  was  required  of  either  of  them  after  the  restora- 
tion of  the  land  to  legal  appropriation.  But  neither  settler  can  embrace 
in  his  claim  land  not  in  his  possession  and  on  which  are  the  improve- 
ments of  the  other,  who,,  like  himself,  had  settled  without  the  protection 
of  the  law. 

Now,  it  is  not  definitely  shown  on  which  of  the  legal  sub-divisions  of 
the  tract  in  dispute  the  respective  improvements  of  the  parties  are  located, 
but  it  incidentally  appears  that  both  have  improvements  on  the  northwest 
legal  subdivision,  and  the  extent  or  limits  of  them  are  not  definitely  set 
forth. 

Under  these  peculiar  circumstances,  therefore,  the  only  remedy  under 
the  law  which  is  available  to  the  parties  in  contest  is  for  each  to  take  that 
portion  of  the  claim  covered  by  his  respective  possession  and  improve- 
ments. 

Owing  to  the  peculiar  conformation  of  the  tract  in  dispute,  and  the  un- 
certain location  of  the  improvements  of  the  parties  to  the  contest,  it»is 
not  within  the  province  of  this  office  to  advise  as  to  the  proper  apportion- 
ment of  respective  interests. 

The  division,  however,  should  be  upon  an  equitable  basis  of  possession 
and  improvements,  and  such  as  will  preserve  contiguity  to  the  tracts  so 
divided.  ♦ 

This  decision  is  based  upon  the  doctrine  promulgated  in  the  decision 
of  the  Honorable  Secretary  of  the  Interior  in  the  case  of  Corrigan  vs, 
Ryan.     Copp's  Land  Owners  June,  1877,  p.  42. 

The  above  decision  was  affirmed  by  Secretary  Kirkwood,  December  i, 
1881. 


REDINGTON  vs.  NUNNELLY  et  al. 

Deceased  Pre-eniptor. — The  second  section  act  of  March  3,  1843,  gives  to  the  executor, 
administrator,  or  one  of  the  heirs,  the  absolute  right  to  complete  the  necessary  proceed- 
ings for  acquisition  of  title  in  case  of  a  deceased  pre-emption  claimant. 

Heirs. — It  does  not  devolve  upon  the  Land  Department  the  duty  of  inquiring  if  there 
are  any  heirs,  but  if  there  are  any  it  casts  the  title  distributively  upon  each  by  includ- 
ing him  in  the  general  provision. 

Commissioner  BURDETT  to  Reg.  and  Rec,  AfarysvilUf  Cal.y  March  3,  1875. 

I  have  considered  the  case  of  the  heirs  of  John  Redington,  deceased, 
vs.  John  Nunnelly  and  the  California  and  Oregon  Railroad  Company,  in- 
volving title  to  S.  E.  ^  17,  15  N.,  6  E. 
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The  right  of  said  company  attached  Nov.  25,  1867. 

The  records  of  this  office  show  that  Redington  filed  D.  S.  4914,  March 
I,  1868,  alleging  settlement  January  i,  i860. 

Nunnelly  filed  D.  S.  8380,  November  13,  1872,  alleging  settlement 
March  13,  1872.     The  township  plat  was  filed  without  date. 

The  non-mineral  character  of  the  land  is  clearly  established. 

The  testimony  on  behalf  of  the  heirs  shows  that  the  deceased  settled 
about  the  time  alleged,  that  he  resided  upon  and  improved  the  land,  and 
had  forty  acres  enclosed.  His  improvements,  consisting  of  dwelling- 
house,  barn,  and  out-houses,  were  valued  at  JI500. 

It  does  not  touch  upon  the  matter  of  cultivation. 

During  the  summer  of  1871,  owing  to  sickness,  he  was  removed  from 
his  house  on  the  land  to  the  hospital  for  Yuba  county,  where  in  Septem- 
ber of  that  year  he  died. 

The  alleged  incumbrance  of  the  land  by  Redington  is  not  sufficiently 
proved  to  give  it  any  controlling  weight  in  the  case. 

The  company  claims  that  there  are  no  heirs,  and  consequently  no  entry 
of  the  alleged  claim  can  be  allowed. 

The  second  section  of  the  act  of  March  3,  1843,  (S  ^'  S*  Stats.,  619,) 
provides  '*  that  in  any  case  where  a  party  entitled  to  claim  the  benefits  of 
any  of  the  pre-emption  laws  shall  have  died  before  commuting  his  claim, 
by  filing  in  due  time  all  the  papers  essential  to  the  establishment  of  the 
same  it  shall  be  competent  for  the  executor  or  administrator  of  the  estate 
of  such  party,  or  one  of  the  heirs,  to  file  the  necessary  papers  to  com- 
plete the  same. ' ' 

This  clause  is  specific,  and  gives  to  the  executor,  administrator,  or  any 
one  of  the  heirs,  the  absolute  right  to  compute  the  necessary  proceedings 
for  the  acquisition  of  the  title. 

The  subsequent  proviso  simply  secures  the  rights  of  individual  heirs  by 
requiring  the  entry  to  be  made  in  the  name  of  "  the  heirs,"  and  casts  the 
title  upon  each  individual  having  the  right  to  share  in  it,  without  the  ne- 
cessity of  incorporating  his  or  her  name  in  the  certificate.  It  does  not 
restrict  in  any  manner  the  operation  of  the  section  itself,  but  rather  en- 
larges'it  by  changing  the  rule  of  the  common  law  requiring  the  names  of 
the  grantees  to  be  inserted  in  the  conveyance  of  a  present  interest  in  a 
deed. 

It  does  not  devolve  upon  the  Land  Department  the  duty  of  inquiring 
whether  or  not  the  party  deceased  has  in  fact  left  any  heirs,  and  the  ques- 
tion is  not  material.  If  there  be  such,  they  will  of  course  share  in  the 
estate,  and  be  liable  for  its  debts;  and  the  statute,  as  before  stated,  merely 
casts  the  title  distributively  upon  each,  by  including  him  in  the  general 
provision. 

Letters  of  administration  issued  December  14,  1871,  from  the  probate 
court  of  Yuba  county,  California,  in  favor  of  William  L.  Lawrence,  who 
applies  to  prove  up  the  claim. 

He  is,  therefore,  one  of  the  parties  designated  by  the  act  of  1843,  ^^ 
complete  the  title  of  the  decedent,  and  Jiis  right  to  represent  the  estate 
is  not  questioned. 

Even  if  this  were  not  so,  the  railroad  company  had  no  right  to  the  tract 
at  the  date  of  definite  location,  Redington  being  then  living  and  compe- 
tent to  make  entry  of  his  pre-emption.  Consequently  it  has  no  interest 
in  the  question  as  to  the  rights  of  the  heirs  or  of  other  persons  at  the  pres- 
ent time,  unless  it  can  defeat  the  original  claim  as  it  existed  in  1867. 

The  claim  of  the  company  is  therefore  rejected. 
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The  land  being  awarded  to  the  "heirs/*  the  claim  of  Nunnelly  must 
be  held  subject  to  the  prior  right. 


FRANKLIN  SHISSLER. 

Good  Faith. — Evidence  of  good  faith  on  the  part  of  a  pre-emptor  who  entered  tim- 
bered land,  erected  a  sawmill  thereon,  and  sold  lumber  therefrom. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  May  17,  1 880. 

There  is  no  adverse  claimant,  and  the  tract  is  **  timbered  land.** 

The  proof  shows  that  Shissler  erected  a  house  on  the  tract  in  the  fall  of 
1874,  into  which  he  then  moved  with  his  family,  and  that  he  has  contin- 
uously resided  therein  from  that  date. 

He  has  also  erected  a  bam,  blacksmith  shop,  and  sawmill  on  the  tract, 
and  has  fenced  two  acres,  of  which  one  and  one-half  acres  are  under  cul- 
tivation ;  all  of  said  improvements  being  estimated  at  over  1^5,000  in 
value.  He  has  also  cut  the  timber  from  about  25  acres,  which  he  con- 
verted into  lumber,  and  sold  to  his  neighbors.  • 

On  these  facts  you  rejected  his  application  because  he  had  principally 
used  the  land  for  timber  speculation,  and  had  not  properly  complied  with 
the  requirements  of  the  pre-emption  law.     I  think  this  was  erroneous. 

His  erection  of  a  house,  and  inhabitation  thereof  for  more  than  four 
years,  his  cultivation  of  about  two  acres  of  the  tract,  with  his  large  ex- 
penditures of  money  in  buildings,  and  his  offer  to  purchase  the  land,  suf- 
ficiently indicate,  I  think,  his  good  faith,  and  manifest  no  purpose  to  de- 
fraud the  Government,  or  to  acquire  its  lands  in  violation  of  law. 

Section  2259  Revised  Statutes  authorizes  a  pre-emption  by  one  "who 
has  made,  or  hereafter  makes,  a  settlement  in  person  on  the  public  lands 
subject  to  pre-emption,  and  who  inhabits  or  improves  the  same,  and  who 
has  erected,  or  shall  erect,  a  dwelling  thereon;**  and  section  2262  requires 
that  before  a  person  claiming  pre-emption  rights  is  allowed  to  enter  lands, 
he  shall  make  oath  that  *  *  *  **he  has  not  settled  upon  and  improved 
such  lands  to  sell  the  same  on  speculation,  but  in  good  faith  to  appro- 
priate it  to  his  own  exclusive  use.'*     *     *     ♦     * 

I  find  no  evidence  that  Shissler  settled  upon  this  land  for  purpose  of 
speculation  therein,  or  that  he  has  used  or  in  any  way  appropriated  it  ex- 
cept for  his  own  use. 

That  he  has  converted  timber  into  lumber  from  a  portion  of  the  tract, 
and  sold  the  same  for  neighborhood  purposes,  does  not,  in  my  opinion, 
when  considered  w^th  the  other  facts  in  the  case,  show  his  want  of  good 
faith  as  a  pre-efnptor,  or  his  failure  to  comply  with  the  requirements  of 
the  law;  but  only  that  in  addition  to  his  compliance  with  said  require- 
ments he  has  disposed  of  the  timber  by  means  of  a  sawmill,  which  clearly 
he  had  the  same  right  to  do  as  by  manual  labor,  provided  at  the  same 
time  he  observed  the  obligations  imposed  on  him  by  the  law. 

Your  decision  is  reversed. 


JAMES  M.  CLELLAN. 

Notice. — Notice  of  a  hearing  by  mail  is  not  sufficient.    When  personal  notice  is  impossi- 
ble or  inexpedient,  for  satisfactory  reasons,  the  party  should  be  notified  by  publication. 

Secretary  ScHURZ  to  Commissioner  Willi AMSON,  yaw.  30,  1 88a 

I  have  considered  the  appeal  of  James  M.  Clellan  from  your  decision 
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of  January  i8,  1878,  holding  for  cancellation  his  pre-emption  cash  entry 
for  the  N.  W.  ^  section  10,  Twp.  16  N.,  Range  17  E„  M.  D.  M.,  Sac- 
ramento, California. 

The  record  shows  that  Clellan  filed  declaratory  statement  for  said  tract 
on  August  14,  1875,  ^^^  made  proof  and  payment  for  the  same  on  July 
15, 1876.  Affidavits  having  been  subsequently  filed  alleging  bad  faith  on 
his  part,  his  entry  was  suspended,  and  a  hearing  ordered,  Notice  there- 
of was  issued  on  November  27,  1876,  returnable  on  January  9,  1877,  ^^^ 
a  copy  of  said  notice  was  sent  to  Clellan,  by  mail,  at  his  postoffice  ad- 
dress.    No  other  notice  was  issued  to  him. 

He  was  not  present  or  represented  at  the  hearing,  and  upon  the  testi- 
mony then  submitted,  you  held  his  entry  for  cancellation.  His  appeal 
alleges  that  he  was  never  notified,  nor  knew  of  said  hearing  until  April, 
1878. 

I  think  this  notice  was  insufficient.  As  Clellan's  postoffice  address  was 
known,  he  should  have  been  served  with  personal  notice;  or,  that  being 
inexpedient  for  satisfactory  reasons,  or  impossible,  he  should  have  been 
notified  by  publication.  No  party  should  be  deprived  of  rights  without 
due  notice,  which  does  not  appear  to  have  been  given  in  this  case. 

I  therefore  modify  your  decision,  and  dismiss  the  present  proceedings, 
with  directions  that  a  new  hearing  be  ordered. 


R    ABANDONMENT  AND  CONTEST. 


EUGENE  MITCHELL. 

Abandonment  of  Pre-emption. — Where  a  party  has  filed  his  pre-emption  declaratory 
statement,  he  does  not  necessarily  abandon  his  pre-emption  claim  by  nling  for  the  same 
tract  a  soldier's  homestead  declaratory  statement. 

Secretary  CHANDLER  to  Commissioner  WlLLiAMSO'S,  January  9,  1879. 

Mitchell  filed  declaratory  statement  for  the  tract  described  June  26, 
1873,  alleging  settlement  the  same  day.  He  filed  soldier's  declaratory 
statement  for  the  same  tract  October  9,  1874. 

He  states  under  oath  that  he  did  so  thinking  that  it  would  make  him 
more  secure  in  his  claim  to  the  land,  and  not  interfere  ,with  his  pre-emp- 
tion filing. 

You  hold  that  when  Mitchell  filed  his  Soldier's  Declaratory  Statement, 
he  practically  abandoned  his  pre-emption  claim  and  initiated  a  new  one. 
I  do  not  think  that  such  a  conclusion  necessarily  follows  from  that  act. 

From  his  declarations  we  must  conclude  that  it  was  not  his  intention  to 
abandon  his  pre-emption  right ;  his  good  faith  is  shown  by  his  continued 
residence  on,  and  improvement  of  the  land  from  the  date  of  his  filing. 
His  Soldier's  Declaratory  was  evidently  intended  as  an  additional  precau- 
tion, and  not  as  the  initiation  of  a  new  claim,  or  an  abandonment  of  the 
old  one.  In  the  case  of  Joseph  W.  Fitzgerald  vs.  Western  Pacific  R.  R. 
Co.,  decided  by  your  office  June  11,  1874,  and  affirmed  by  my  predeces- 
sor March  23,  1875,  (Q^'-f  Zand  Owner  for  July,  1875,)  ^^  ^^  he\6. 
that  the  homestead  entry  of  Fitzgerald,  made  in  1866  and  abandoned  in 
1870,  was  not  an  abandonment  of  his  pre-emption  claim  to  the  same 
tract,  initiated  May  30,  1862. 
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Following  the  doctrine  in  that  case,  I  think  your  decision  that  Mitchell 
abandoned  his  pre-emption  right  was  erroneous.  His  filing  would  have 
expired  by  limitation  March  26,  1876,  but  at  the  date  of  his  application, 
April  5,  1876,  there  was  no  adverse  claim  to  the  N.  J^  of  N.  E.  ^  of 
section  4,  and  the  same  should  be  received.  Mitchell  asserts  that  his 
crops  were  destroyed  by  the  grasshoppers  in  1874  and  1875;  ^^  ^"^^  ^^ 
the  fact,  the  time  for  making  payment  for  the  land,  including  the  N.  ^ 
of  N.  W.  ^  of  section  4,  covered  by  the  entry  of  Donovan,  was  extended 
to  March  26,  1877,  and  his  entry  for  that  portion  of  the  tract  should  be 
allowed. 

In  view  of  the  adverse  claim  of  Donovan,  you  will  call  upon  Mitchell 
to  furnish  proof  of  the  destruction  of  his  crops,  and  this  evidence  should 
be  submitted  with  notice  to  Donovan,  and  when  the  same  is  received  the 
case  should  be  decided  upon  its  merits. 

Your  decision  is  modified  accordingly. 


JOHNSON  vs.  GRAYBILL. 

Abandonment. — What  constitutes  abandonment  under  the  pre-emption  laws. 
Acting  Commissioner  Curtis  to  Reg.  and  Rec,  Lincoln,  Nebraska,  Sept,  3,  1875. 

The  case  of  William  A.  Johnson  vs.  R.  W.  Graybill,  heard  at  your 
office  in  May,  1875,  has  been  duly  considered.  It  appeared  that  Graybill 
filed  D.  S.  No.  4462  for  S.  W.  ^^  4,  10  N.,  6  W.,  your  district,  August 
23,  alleging  settlement  August  6,  1872. 

A  contest  was  had  between  said  parties,  and  having  been  appealed  to 
the  Hon.  Secretary  of  the  Interior,  he  decided,  December  12,  1874,  that 
Graybill  had  initiated  a  valid  pre-emption  claim  prior  to  Johnson's  home- 
stead, and  awarded  to  Graybill  the  right  of  entry,  "conditioned  upftn  a 
future  fuU  compliance  by  him  with  all  the  requirements  of  the  law.** 

The  first  trial  was  had  in  1872.  On  the  i6th  of  February,  1875,  ^®' 
davits  of  abandonment  by  Graybill  having  been  filed,  this  office  ordered 
the  hearing  now  under  consideration  to  determine  the  same. 

It  is  shown,  and  not  disputed,  that  Johnson  has  complied  with  all  the 
requirements  of  the  homestead  law.  He  has  cultivated  about  100  acres; 
has  an  orchard,  vineyard,  over  100,000  forest  trees;  house,  20x34  feet; 
stable,  20x40  feet;  granary,  12x12  feet;  well,  80  feet  deep;  shed,  cellar, 
farming  implements,  etc. 

It  is  also  shown  that 'Graybill  resided  on  the  land  until  about  June, 
1873.  From  that  time  to  about  January  i,  1875,  ^^  admits,  in  sub- 
stance, in  his  own  testimony,  that  he  did  not  sleep  a  night  on  his  claim 
or  cook  a  meal  there;  that  he  sold  his  cooking  stove  about  January  i, 
1873,  ^"^  ^^^  ^is  compliance  with  law  during  said  period  consisted 
principally  in  occasionally  visiting  the  land  and  trying  to  lease  the  same 
to  another  party,  who  declined  to  take  it  on  account  of  Johnson's  claim- 
ing it. 

His  defense  to  the  charge  of  abandonment  is  based  on  his  poverty. 
He  taught  school,  commencing  in  November,  1873,  about  sixty  rods 
from  the  land,  slept  in  the  school -house,  and  boarded  at  a  neighboring 
house.  After  the  said  decision  by  the  Department  in  his  favor,  to  wit: 
about  January,  1875,  ^^  ^ooV  up  his  residence  on  the  land,  and  has  im- 
proved it  with  reasonable  diligence  since ;  his  house  was  built  in  October, 
1872.  He  claims  that  some  party  sawed  off  the  rafters  of  his  house  at 
one  end  and  took  away  the  ridge  pole,  so  that  the  roof  fell  in.     This  is 
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said  to  have  been  done  in  the  fall  of  1874,  and  it  is  not  proven  that  John- 
son was  a  participant  or  instigator  of  the  trespass,  nor  can  it  be  claimed 
that  it  works  an  excuse  for  some  fifteen  months'  absence  prior  thereto. 
Mr.  Graybill  testifies  that  while  he  was  breaking  land  for  corn  in  1873, 
Mr.  Johnson  sent  his  team  from  another  part  of  the  premises  and  "broke 
right  around  or  side  of  the  breaking  I  had  done,  and  the  man  then  fin- 
ished the  rest"  aside  of  what  Mr.  Johnson  had  broke,  leaving  a  strip  that 
Mr.  Johnson  had  broke  between  this  and  the  breaking  that  I  had  done." 
He  further  testifies  that  late  in  the  fall  of  1874  a  party  took  from  his 
house,  after  having  been  told  by  Johnson  that  it  would  be  "all  right,**  a 
table,  cupboard,  bread-box,  cake-griddle,  tea-kettle,  coffee-pot  and  bread- 
pan.  The  following  constitute  the  allegations  of- annoyances  from  John- 
son. In  regard  to  the  plowing  difficulty,  it  is  sufficient  to  say  that  it 
amounted  to  nothing.  No  violence  was  used,  no  threats  spoken,  and 
nowhere  in  his  defence  does  Graybill  even  intimate  that  his  failure  in 
residence  was  the  result  of  any  act  or  word  of  Johnson's. 

Johnson  testifies,  in  substance,  that  the  party  who  took  away  the  said 
articles  from  Graybill's  house  asked  him — Johnson — concerning  them, 
and  that  he  told  him  Graybill  had  abandoned  tbe  place,  and  if  he  would 
see  him — Graybill — he  thought  it  would  be  "all  right."  This  particular 
explanation  is  not  contradicted.  Obviously  this  act — whoever  is  respon- 
sible for  it — did  not  cause  Graybill' s  absence  from  June,  1873,  to  Janu- 
ary, 1875,  ^  ^^  occurred  late  in  the  fall  of  1874. 

The  evidence  shows,  and  by  Graybill's  own  affidavit,  that  his  house 
was  so  wet  he  could  not  sleep  there,  and  his  rude  articles,  of  which  he 
had  made  use  in  housekeeping  prior  to  June,  1873,  were  really  aban- 
doned by  him.  Hence  I  conclude  that  Johnson  was  in  no  manner  re- 
sponsible for  his  absence,  nor  indeed  is  it  so  charged  by  Graybjjl.  It  is 
shown  that  he  had  a  I300  bond  for  teaching  school  in  the  winter  of  1872 
and  1873,  ^^^  ^^  ^s  hardly  presumable  that,  had  he  intended  to  comply 
with  the  law,  he  would  have  felt  compelled  to  board  on  adjoining  land, 
to  permit  his  house  to  decay  while  in  daily  view,  to  sell  his  stove — an 
article  so  necessary  to  every  domicile — prior  to  leaving  his  claim,  and  to 
fail  to  take  a  single  meal  or  stay  a  single  night  on  his  claim  for  a  period 
of  eighteen  months. 

It  is  shown  that  he  frequently  went  to  and  from  the  tract  in  contest. 
It  will,  however,  hardly  be  seriously  claimed  that  a  succession  of  walks 
to  a  claim  is  sufficient  to  fill  the  requirements  of  the  pre-emption  law,  in 
the  absence  of  any  residence  or  improvement. 

While  pecuniary  embarassmen't  might  be  an  extenuating  and  relieving 
circumstance  in  a  case  where  actual  residence,  etc.,  were  in  a  measure 
defective,  yet  I  do  not  think  Mr.  Graybill's  poverty  was  such  that  he 
could  not,  with  proper  effort,  have  maintained  his  residence  on  the  land. 
He  did  not  do  so.  His  absence  worked  a  forfeiture  of  his  claim,  and  his 
declaratory  statement  is  hereby  held  for  cancellation.  Johnson's  home- 
stead will  stand  subject  to  a  further  compliance  with  law;.  Give  due 
notice  hereof  to  all  parties  in  interest,  allow  sixty  days  for  appeal,  and 
report  the  case  to  this  office  promptly  thereafter. 
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HENSLEY  vs.  AYERS. 

Assignment  of  Certificate. — ^Where  a  pre-emptor  makes  final  proof  and  payment  and  cer- 
tificate for  patent  issued,  such  certificate  may  be  assigned  to  a  bona  fide  purchaser  for 
value,  who  will  be  protected  in  his  purchase. 

Purchaser's  Good  Faith. — The  good  faith  of  the  purchaser  must  be  established  by  the 
facts  in  the  case  beyond  question,  but  when  so  established,  his  rights  cannot  be  invali- 
dated by  showing  that  his  grantor  failed  to  comply  with  the  law. 

Secretary  CHANDLER  to  Commissioner  BURDETT,  April  27,  1876. 

I  have  considered  the  case  of  Isaac  L.  Hensley  vs.  Elijah  S.  Ayers,  in- 
involving  the  right  to  the  W.  y^  of  the  N.  W.  ^  of  Sec.  15,  T.  4  N.,  R. 
6  E.,  Mt.  D.  B.  and  M.,  California,  on  appeal  from  your  decision  of 
August  5th,  1875. 

Hensley  filed  D.  S.  January  4th,  1872,  on  the  land  in  dispute,  alleging 
settlement  November  i6th,  1871. 

Ayers  filed  D.  S.,  January  9th,  1866,  on  the  W.  J^  JJ.  W.  Jfe(  of  Sec. 
15,  and  E.  J^  of  N.  E.  }(  of  Sec.  16,  T.  4  N.,  R.  6  E.,  alleging  settle- 
ment October  5th,  1864. 

In  December,  1869,  a  contest  was  instituted  by  Ayers  against  the  West- 
ern Pacific  R.  R.  Co.  et  al.,  for  the  land  claimed  by  him,  which  was 
finally  decided  by  my  predecessor,  Sept.  22,  1873,  awarding  the  land  to 
Ayers. 

November  7th,  1873,  Ayers  made  final  proof  and  payment  for  the  land, 
and  received  a  certificate  for  a  patent  thereof. 

May  8th,  1874,  Ayers  sold  and  conveyed  by  deed  his  interest  in  the 
land  to  one  E.  P.  Figg  for  two  thousand  and  five  hundred  dollars. 

Subsequent  to  Ayers*  entry  of  the  land,  Hensley  filed  affidavits  with  you, 
alleging  that  Ayers  had  not  resided  upon  the  land  since  December,  1869'. 

Upon  a  consideration  of  the  statements  made  in  said  affidavits,  on  the 
15th  of  May,  1874,  you  ordered  a  hearing  to  ascertain  the  truth  of  the 
charges  therein  contained. 

From  the  testimony  taken  at  said  hearing,  it  appears  that  Ayers  did  not 
reside  upon  the  land  in  dispute  from  December,  1869,  to  the  date  of  his 
entry  thereof.  It  also  appears  that  Figg  purchased  the  land  of  Ayers  in 
good  faith,  without  notice  of  any  defect  in  his  right  thereto,  or  that  any 
proceedings  had  been  instituted  to  cancel  the  certificate  issued  to  Avers 
for  a  patent  thereof,  and  paid  him  j;8oo  at  the  date  of  purchase,  and  gave 
his  notes  for  the  balance  of  the  purchase  money. 

You  held,  that  inasmuch  that  Ayers  did  not  show  a  compliance  with 
the  pre-emption  law  during  the  time  the  former  contest  was  pending  and 
undecided,  he  thereby  forfeited  his  right  to  the  land,  and  the  certificate 
issued  to  him  was  void,  and  a  purchaser  from  him,  although  ignorant  of 
his  want  of  compliance  with  the  law  and  fraud  in  obtaining  such  certifi- 
cate, acquired  no  rights  to  the  land  thereby.  In  this  I  think  you  erred. 
The  statute  provides  that  "if  any  person  taking  such  oath  (oath  on  final 
proof)  swears  falsely  in  the  premises,  he  shall  forfeit  the  money  which  he 
may  have  paid  for  such  land  and  all  right  and  title  to  the  same;  and  any 
grant  or  conveyance  which  he  may  have  made,  except  in  the  hands  of 
bona  fide  purchasers,  for  a  valuable  consideration,  shall  be  null  and  void, 
except,'*  etc.     (Sec.  2262,  Revised  Statutes.) 

In  the  hands  of  Ayers  this  certificate  was  voidable,  and  with  the  evi- 
dence presented  in  this  case  would  be  cancelled  and  the  money  paid  for- 
feited to  the  government ;  but  the  express  exception  in  the  law  for  cases 
where  the  rights  of  innocent  parties  are  involved  must  not  be  treated  as  a 
nullity. 
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The  local  officers  are  made  judges  of  the  sufficiency  of  the  final  proof 
in  the  first  instance,  and  if  satisfied  therewith,  upon  payment  for  the  land 
the  Register  issues  a  certificate  for  a  patent  thereof. 

This  certificate  vests  in  the  pre-emptor  an  assignable  interest  in  the 
land.     Myers  vs.  Croft,  13th  Wall.,  page  291. 

If  that  interest  be  sold  and  assigned  to  a  3ona  fide  purchaser  for  a  val- 
uable consideration,  his  right  to  the  land  must  be  established  by  the  facts 
in  each  case  beyond  question ;  but  when  sd  established  his  rights  cannot 
be  invalidated  by  showing  that  his  grantor  failed  to  comply  with  the  law. 

Your  decision  is  reversed,  and  I  direct  that  a  patent  issue  to  E.  P.  Figg 
for  the  land  included  in  the  entry  of  Elizabeth  S.  Ayers. 


MORAN  AND  CADY. 

Innocent  Purchaser, — A  party  who  purchases  land  without  examination  or  inquiry,  can- 
not be  considered  an  innocent  purchaser,  especially  when  he  fails  to  offer  testimony, 
showing  his  own  good  faith  and  that  of  his  grantors,  at  an  investigation  ordered  for 
that  purpose. 

Fraud. — Irregularities  in  the  pre-emption  proceedings  may  be  overbalanced  in  view  of 
ignorance  and  good  faith,  but  a  certificate  issued  to  a  pre-emptor  on  a  sworn  statement 
of  alleged  facts  which  never  existed,  is  void. 

Secretary  Chandler  to  Commissioner  Burdett,  February  29,  1876. 

I  have  considered  the  cases  of  James  Moran  and  Alexander  Cady,  on 
appeal  from  your  decision  of  April  20,  1875. 

The  facts  are  sufficiently  stated  in  your  decision.  These  cases  bear  un- 
mistakable evidences  of  fraud  from  their  very  inception.  The  testimony 
taken  upon  the  investigation  ordered  by  you,  warrants  the  conclusion 
that  Moran  and  Cady  never  made  settlement  upon  the  lands  claimed,  and 
were  never  seen  or  known  by  the  actual  settlers  in  the  neighborhood 
where  the  lands  are. 

William  S.  Jackson,  however,  appears  in  the  case,  and  claims  that  he 
is  the  innocent  purchaser  from  Moran  and  Cady  of  the  lands  mentioned 
and  described  in  their  certificates  of  pre-emption  entry.  He  presents 
deeds  duly  executed,  purporting  to  convey  to  him  said  lands.  This  pre- 
sents the  only  question  of  importance  in  the  case  as  it  now  stands. 

Can  Jackson,  alleging  himself  to  be  an  innocent  purchaser  of  said 
lands,  obtain  patents  therefor  upon  certificates  issued  to  the  pre-emptors 
upon  false  statements?  I  think  not.  It  is  not  simply  the  question  of 
irregularity  upon  the  part  of  the  pre-emptors,  which  might  be  overbal- 
anced by  ignorance  and  good  faith,  but  it  is  .a  void  certificate,  because 
issued  upon  a  sworn  statement  of  alleged  facts,  which  never  existed.  I 
am  not  fully  satisfied  that  Mr.  Jackson  was  entirely  ignorant  of  the  means 
used  to  obtain  the  certificates  upon  which  he  now  relies.  He  had  an  op- 
portunity, upon  the  investigation  ordered  by  you,  to  establish  the  good 
faith  of  his  purchase,  and  the  bona  fides  of  the  settlement  of  his"  grantors, 
but  neglected  to  avail  himself  of  it. 

He  seems  to  rely  solely  upon  the  possession  of  the  certificate  and  his 
allegation  of  innocence.  It  is  hardly  to  be  presumed  that  Mr.  Jackson 
purchased  these  lands  without  examining  them.  If  he  did  examine  them, 
he  must  have  discovered  that  there  was  no  evidence  of  settlement  upon 
them  by  Moran  and  Cady.  If  he  purchased  them  without  examination 
or  inquiry,  he  can  scarcely  be  considered  an  innocent  purchaser.  I  am 
brought  to  the  conclusion,  therefore,  that  the  certificates  issued  to  Moran 
and  Cady  were  fraudulently  obtained,  and  therefore  void,  and  that  Mr. 
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Jackson  did  not  purchase  them  under  such  circumstances  as  to  entitle 
him  to  patents  for  the  lands  therein  described. 
Your  decision  is  affirmed. 


SHREVES  vs.  EATON. 

Forfeiture. — There  is  no  forfeiture  vleclared  because  of  a  failure  on  the  part  of  a  pre- 
emption settler  to  make  proof  and  payment  for  unoffered  land  within  thirty  months 
from  the  time  when  he  should  have  filed  his  Declaratory  Statement — provided  no  ad- 
verse settler  has  made  settlement  on  the  land  and  complied  with  the  law. 

Grasshopper  Injury. — The  circulars  issued  by  the  General  Land  Office,  of  January  5, 
and  May  ii,  1875,  under  act  of  December  28,  1874,  for  relief  of  settlers  whose  crops 
were  injured  or  destroyed  by  grasshoppers,  do  not  contain  any  regulation  compelling  a 
pre-emptor  to  file  a  written  notice  with  the  local  officers,  claiming  extension  of  time 
under  said  act,  but  prescribing  regulations,  as  to  the  proof  to  be  presented  of  the  de- 
struction of  crops,  etc.  They  do  not  require  that  notice  be  given  in  advance  of  mak- 
ing final  proof  and  payment,  nor  is  this  contemplated  in  the  act  itself. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.y  Concordia ^  Kansas,  March  8,  1878. 

There  is  no  penalty  prescribed  by  statute  for  a  failure  on  the  part  of 
the  settler  to  make  proof  and  jmyment  as  required  by  section  2267,  and 
the  Government  does  not  declare  a  forfeiture,  following  the  conditions 
prescribed  in  sections  2264  and  2265,  unless  an  adverse  settler's  claim  has 
intervened,  or  in  other  words,  unless  advantage  is  taken  of  the  settler's 
laches  by  some  person  who  makes  settlement  on  the  same  tract,  and  com- 
plies with  law. 

The  United  States  Supreme  Court  in  Johnson  vs.  Towsley  (13  Wallace 
72),  held  that  under  the  5th  section,  act  of  3d  March,  1843,  *^^  forfeit- 
ure was  only  declared  where  a  subsequent  settler  has  complied  with  law, 
and  that  therefore  a  D.  S.  for  such  land  is  valid  if  made  at  any  time  be- 
fore another  commences  a  settlement  or  files  a  D.  S. 

By  analogy  the  same  principle  applies  to  a  settler  who  fails  to  make  his 
proof  and  payment  for  unoffered  land  within  thirty  months  from  the  time 
when  he  should  have  filed  his  D.  S. 

In  the  case  under  consideration,  no  adverse  claim  intervened  for  several 
years  after  the  party's  filing  might  have  been  forfeited  to  another  settler; 
and  in  the  meantime  a  remedial  act  was  passed  which  would  extend  the 
right  of  all  lawful  pre-emption  settlers  falling  within  its  terms.  As  before 
stated,  the  act  of  December  28,  1874,  extended  the  time  for  proof  and 
payment  to  July  i,  1876,  and  Shreves  made  his  tender  prior  to  that  date. 

As  to  the  second  point,  the  circulars  issued  by  this  office  dated  January 
5  and  May  11,  1875,  embracing  instructions  to  the  local  land-officers  un- 
der said  act  of  December  28,  1874,  do  not  contain  any  paragraph  wherein 
a  pre-emptor  is  compelled  to  file  a  written  notice  with  the  local  officers 
claiming  an  extension  of  time  under  said  act,  but  prescribe  regulations  as 
to  the  proof  to  be  presented,  of  the  destruction  of  crops,  etc.  They  do 
not  require  that  notice  be  given  in  advance  of  making  final  proof  and 
payment,  nor  is  this  contemplated  in  the  act  itself.  Circular  of  May  11, 
1875,  reads:  "Those  whose  crops  were  destroyed  or  seriously  injured  in 
1874,  this  class  of  pre-emptors  should  file  written  notice  claiming  the 
extension." 

In  view  of  all  the  facts  presented  in  the  case,  I  am  of  opinion  that 
Shreves  has  fully  and- faithfully  complied  with  all  the  requirements  of  the 
pre-emption  laws,  as  to  residence  upon,  and  cultivation  and  improvement 
of  the  land,  and  he  should  be  allowed  to  complete  his  entry. 

Affirmed  by  the  Secretary,  November  21,  1878. 
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EDWARD  PETERSEN. 


Contest. — ^The  affidavit  of  a  contestant  which  does  not  question  the  good  faith  of  a  pre- 
emptor  or  his  compliance  with  the  requirements  of  the  pre-emption  law,  is  not  suffi- 
cient ground  on  which  to  order  a  heanng. 

Commissioner  McFarland  to  Reg,  and  Rec,  Colfax ^  Washington  Territory,  Feb.  6, 1882. 

The  affidavits  submitted,  set  forth  in  substance  that  there  is  not  more 
than  ten  acres  of  the  claim  that  is  susceptible  of  cultivation,  and  this  in 
small  tracts  not  exceeding  two  acres ;  that  the  remainder  of  the  land  is 
broken  and  rocky,  and  valuable  only  on  account  of  its  proximity  to  the 
town  of  Sprague,  and,  further,  that  the  improvements  made  by  Petersen 
are  of  little  value.  You  held  that  as  said  affidavits  did  not  question  the 
good  faith  of  the  pre-emptor  or  his  compliance  with  the  requirements  of 
the  pre-emption  law,  the  same  were  not  sufficient  grounds  on  which  to 
order  a  hearing.  Your  ruling  is  sustained,  and  the  entry  of  Petersen  will 
be  allowed  to  stand. 


STATE  OF  CALIFORNIA  vs.  ALARI. 

Quit-Claim  Deed. — A  quit-claim  deed  executed  by  an  occupant  of  public  land  will  not 
operate  to  estop  the  grantor  from  asserting  his  own  subsequently  acquired  title. 

Warranty  Deed. — A  settler  who  has  conveyed  by  warranty  deed  the  land  claimed  by 
him  cannot  take  oath  prescribed  by  Sec.  2262  Rev.  Stats.,  and  cannot,  therefore,  make 
a  valid  pre-emption  entry. 

Annulling  Contract. — The  settler  may  render  himself  qualified  to  take  the  prescribed 
oath  by  showing  a  rescission  or  annulling  of  the  contract,  by  which  title  the  pre-emptor 
might  acquire  from  the  Government  would  inure  to  the  benefit  of  another  pre-emption 
right. 

Commissioner  McFarland  to  Reg.  and  Rec,  Los  Angeles,  California,  Oct.  10,  1881. 

I  have  examined  the  case  of  the  State  of  California  vs.  Juan  de  Jesus 
Alari. 

Your  decision  was  adverse  to  defendant,  upon  the  ground  that  he  had 
made  conveyances  by  which  the  title  he  might  acquire  from  the  United 
States  would  inure  in  part  to  the  benefit  of  persons  other  th^n  himself. 

The  appeal  is  taken  upon  the  grounds  that  the  conveyances  referred  to 
were  made  prior  to  the  initiation  of  his  pre-emption  claim,  and  could 
not  affect  his  good  faith  or  the  validity  of  his  claim ;  that  the  deed  from 
Alari  to  Vejar  (Ex.  A.)  was  merely  a  quit-claim,  and  could  not  operate 
to  convey  a  subsequently  acquired  title,  and  that,  if  the  deeds  could  be 
held  to  be  contracts  to  convey  his  after-acquired  title,  they  could  not  be 
held  to  be  valid  or  effective,  in  view  of  the  fact  that  such  contract  under 
the  pre-emption  law  would  be  unlawful. 

The  deeds  referred  to  are  filed  as  evidence  in  the  case. 

The  deed  from  Alari  to  Vejar  (Ex.  A),  dated  September  14,  1865,  bar- 
gains, sells,  and  quit-claims  ail  of  his  right,  title,  and  interest  in  and  to 
a  certain  tract,  containing  about  one  acre,  located  by  the  evidence  in  lots 
I  and  2.  These  are  not  covenants  of  warranty.  This  instrument  cannot 
be  considered  as  being  more  than  a  quit-claim  deed.  It  could  not  oper- 
ate to  estop  Alari  from  setting  up  any  title  he  might  subsequently  acquire 
against  those  claiming  under  it. 

But  the  deed  from  Alari  to  Santiago  Lobo,  dated  November,  1869  (Ex. 
B),  is  in  all  respects  a  warranty  deed,  conveying  or  attempting  to  convey 
in  fee  simple  a  certain  lot  or  parcel  of  land  containing  3.72  acres.  The 
tract  described  therein  is  shown  by  the  uncontradicted  testimony  of  Wil- 
son Beach  to  be  situate  in  lot  3,  sec.  34. 

It  is  such  a  deed  as  would,  in  accordance  with  all  legal  principles,  estop 
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Alari  and  those  in  privity  with  him  from  disputing  the  title  of  his  grantee 
or  those  in  privity  with  him,  and  under  which  any  title  he  might  subse- 
quently acquire  to  the  tract  conveyed  would  inure  to  the  benefit  of  his 
grantee,  his  heirs  or  assigns. 

The  pre-emption  law  does  not  prohibit  the  making  of  such  a  deed,  but 
requires  that  the  pre-emptor,  before  being  allowed  to  make  entry,  shall 
swear  that  he  has  not  made  any  contract  by  which  the  title  he  might  ac- 
quire from  the  United  States  would  inure  to  the  benefit  of  any  other  per- 
son, and  imposes  a  penalty  for  false  swearing  in  that  respect.  It  does  not 
say  that  such  a  contract  shall  not  be  made,  but  that  the  settler  who  at- 
tempts in  such  a  manner  to  transfer  the  public  lands  shall  forfeit  his  right 
of  entry. 

It  does  not  in  any  way  affect  the  legal  operation  of  a  warranty  deed  to 
convey  subsequently  acquired  title,  and  permit  the  grantor  to  secure  the 
advantage  of  his  own  wrong,  although  title  acquired  by  false  swearing 
would  be  vitiated  by  fraud,  no  matter  in  what  hands  it  might  be  found. 
^  To  adopt  the  reasoning  of  the  appellant  in  this  regard  would  be  to 
hold,  that  as  no  valid  contract  could  be  made  by  which  the  title  that  the 
pre-emptor  might  acquire  would  inure  to  the  benefit  of  any  other  person, 
such  attempted  contract  could  not  defeat  the  right  of  entry,  and  hence 
the  law-making  power  had  done  a  vain  and  useless  thing  in  providing  for 
a  forfeiture  of  that  right  under  the  conditions  stated. 

It  is  clear  to  my  mind  that  the  outstanding  deed  from  Alari  to  Lobo  is 
such  a  contract  or  agreement  by  which  the  title  he  might  acquire  from  the 
United  States  would  inure  in  part  to  the  benefit  of  another  than  himself, 
and  hence  that  upon  application  to  make  entry  he  could  not  lawfully  make 
the  affidavit  required  by  section  2262  Revised  Statutes. 

As  this  conveyance,  however,  is  only  a  bar  to  entry y  and  does  not  viti- 
ate his  pre-emption  right,  he  may  when  he  applies  to  prove  up,  do  so,  if 
he  can  then  show  in  proper  manner  a  re-conveyance,  or  release  of  claim 
by  his  grantee,  or  those  holding  under  him,  of  the  premises  described  in 
said  conveyance,  or  by  eliminating  from  his  application  to  enter  the  lot 
embracing  same. 

Inasmuch  as  the  time  within  which  Alari  would,  but  for  the  pendency 
of  his  contest,  have  been  required  to  make  proof  and  payment,  has  ex- 
pired, he  can  only  be  allowed  a  reasonable  time  after  notice  of  final  deci- 
sion in  his  case  within  which  to  tender  proof  and  payment. 

The  State  selection  is  held  subject  to  the  ability  of  Alari  to  make  entry. 


MAXWELL  vs.  BALLARD  et  al. 

Construction  of  State  Law. — In  the  absence  of  evidence  to  show  that  a  conveyance  of 
land  is  illegal  and  void,  or  improperly  executed  under  the  laws  of  the  State,  the  Gen- 
eral Land  Office  cannot  question  its  effect  to  transfer  title,  such  action  involving  a  con- 
struction of  the  laws  of  that  State  more  pro^^erly  within  the  jurisdiction  of  its  own 
courts. 

Acting  Commissioner  Holcomb  to  Reg.  and  Rec,  Bloomingtont  Neb.^  April  12,  1 88 1. 

Referring  to  the  case  of  William  Maxwell  vs.  Charles  W.  Ballard  and 
James  T.  Clark,  involving  the  S.  E.  ^  section  21,  Twp.  3,  Range  18, 
you  found  from  the  evidence  ^submitted  that  Clark  had  conveyed  eighty 
acres  of  land,  which  embraced  his  then  residence,  title  to  which  he  had 
acquired  under  the  homestead  law,  to  his  wife  prior  to  his  alleged  settle- 
ment.    This  you  seemed  to  believe  was  merely  to  evade  the  provisions  of 
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law  which  disqualifies  a  person,  who  removes  from  land. of  his  own,  from 
making  a  pre-emption  settlement;  but  held  that  he  was  literally  within 
the  statute,  and  having  been  the  prior  settler  and  complied  with  law, 
you  awarded  to  him. 

No  appeal  was  filed,  but  if  any  had  been,  the  relinquishments  by  the 
homestead  claimants  would  operate  as  a  waiver  thereof,  and  consequently 
your  finding  of  fact  has  become  final  under  the  Rules  of  Practice,  and  it 
only  remains  to  ascertain  if  your  conclusion  of  law  therefrom  was  cor- 
rect. 

No  evidence  was  offered  to  show,  or  claim  made,  that  said  conveyance 
was  illegal  and  void,  or  improperly  executed,  under  the  laws  of  Nebraska. 
Under  these  circumstances  I  do  not  deem  it  proper  or  competent  for  me, 
in  this,  a  collateral  proceeding,  to  question  the  effect  of  the  deed  to 
transfer  the  title  to  the  land  described  therein,  to  do  which  would  in- 
volve a  construction  of  the  laws  of  that  State,  matter  more  properly 
within  the  jurisdiction  of  its  own  courts. 

It  matters  not  whether  Clark  sold  the  land  for  the  purpose  simply  of 
qualifying  himself  to  claim  under  the  pre-emption  law  or  not,  so  long  as 
his  deed  has  the  effect  to  divest  him  of  title.  Having  no  title  to  the 
land  from  which  he  removed,  he  is  not  within  the  prohibition  of  the 
statute.     Your  opinion  is  concurred  in. 

August  25  last,  you  transmitted  the  pre-emption  proof  of  Clark  sub- 
mitted at  your  office  the  previous  day.  Said  proof  is  satisfactory,  and 
was  regularly  made.  You  will,  therefore,  allow  his  entry  as  of  the  date 
of  his  proof,  giving  it  the  current  number  and  date,  and  writing  across 
the  face  of  the  certificate  in  red  ink,  "Allowed  as  of  date,  August  24, 
1880,*'  referring  to  this  letter,  to  which  reference  should  also  be  made  in 
the  abstract  of  entries. 

This  action  closes  the  case. 


REBECCA  J.  BELONG. 

Wife. — Relinquishments, — A  pre-emption  settler  has  the  legal  right  to  relinquish  his  en- 
try without  the  consent  or  signature  of  his  wife. 

Secretary  Chandler  to  Commissioner  Williamson,  February  26,  1877. 

The  legal  question  involved  in  this  case  is  this :  Had  the  husband  a 
legal  right  to  relinquish  his  claim  without  the  knowledge  or  consent  of 
the  wife?  I  think  he  had  that  right,  for  the  reason  that  his  rights  in  the 
land  were  inchoate  only,  and  those  of  the  wife  subordinate  thereto,  and 
her  consent  or  signature  was  not  necessary  to  the  act  of  relinquishment 
in  order  to  give  it  validity,  and  thus  restore  the  lands  to  the  public  do- 
main. The  rights  of  both  husband  and  wife  were  terminated  by  the  act 
of  relinquishment,  and  while  I  agree  with  you  that  this  is  a  case  of  hard- 
ship for  Mrs.  Delong,  it  is  the  hardship  which  the  law  imposes,  and  one 
which  it  is  not  within  the  discretionary  powers  of  this  Department  to 
remedy. 

Your  decision  is  affirmed. 
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II.   VERSUS  HOMESTEADS. 


CIRCULAR  INSTRUCTIONS  OF  MARCH  21,  1878. 

In  view  of  a  recent  decision  by  the  Hon.  Secretary  of  the  Interior,  the 
following  regulation,  contained  in  the  eighth  paragraph  of  the  circular  of 
April  4,  1877,  and  reproduced  on  the  seventh  page  of  the  general  circu- 
lar of  December  i,  1877,  regarding  commutations  of  pre-emption  filings 
to  homestead  entries  by  parties  wishing  to  avail  themselves  of  the  act  of 
Congress  of  March  3,  1877,  entitled  "An  act  for  the  relief  of  settlers  on 
the  public  lands  under  the  pre-emption  laws,*'  is  hereby  rescinded,  viz.  : 

**  Under  this  statute,  a  party  desiring  to  change  his  claim  under  a  pre- 
emption filing  to  that  of  a  homestead  entry  is  required,  in  making  the 
change,  to  appear  at  the  proper  land -office,  with  his  witnesses,  and  show 
full  compliance  with  the  pre-emption  law  to  date  of  such  change,  proof 
of  such  compliance  to  be  forwarded  with  the  entry  papers  to  this  office. ' ' 

Hereafter,  this  interlocutory  proof  will  be  dispensed  with.  In  lieu 
thereof,  the  form  of  homestead  affidavit  in  such  cases  must  be  amended 
so  as  to  set  forth  the  fact  of  a  previous  pre-emption  filing,  the  time  of 
actual  residence  thereunder,  and  the  intention  of  the  party  to  claim  the 
benefit  of  such  time  on  his  homestead  entry,  as  provided  for  in  the  act  of 
March  3,  1877.  When  the  final  homestead  proof  comes  to  be  made,  the 
party  must  show  a  bona  fide  residence  on  the  land,  and  full  compliance 
with  the  legal  requirements  for  the  period  prescribed  in  the  homestead 
laws  as  amended  by  said  act. 

J.  A.  WILLIAMSON,   Commissioner. 


CREDIT  FOR  SETTLEMENT. 

Commissioner's  Letter  to   Register  and  Receiver,  Wichita, 

Kansas,  January  30,  1879. 

A  party  who  makes  a  pre-emption  filing  on  a  tract  of  land,  and  resides 
on  the  same  for  a  period  of  time,  and  then,  in  the  absence  of  any  adverse 
claim,  changes  his  pre-emption  filing  to  a  homestead  entry,  is  allowed 
credit  under  the  act  of  May  27,  1878,  for  the  time  of  settlement  under 
the  pre-emption  law,  upon  the  five  years*  period  of  residence  and  cultiva- 
tion required  in  making  final  proof  on  his  homestead  entry. 


JOHN  T.  FARLEY. 

Personal  Attendance  cct  Land  Office. — ^There  is  nothing  in  the  law  of  March  3,  1877, 
authorizing  the  pre-emptor  to  change  his  filing  to  a  homestead  entr}'  with  credit  for  the 
time  he  has  resided  on  the  land  claimed,  which  requires  his  personal  attendance  at  the 
local  office. 

Secretary  ScHURZ  to  Commissioner  WILLIAMSON,  March  13,  1 878. 

The  local  officers  rejected  said  application  because  Mr.  Farley  did  not 
appear  in  person  with  his  witnesses  at  their  office,  and  make  proof  of  his 
compliance  with  the  pre-emption  laws,  basing  their  action  on  the  instruc- 
tions contained  in  your  circular  of  April  4,  1877.  On  appeal  you  held 
that  the  applicant  must  appear  in  person  at  the  local  office,  but  that  the 
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testimony  of  his  witnesses  might  be  taken  before  a*  judge  or  clerk.  I  do 
not  think  your  ruling  is  warranted  by  a  fair  construction  of  the  law  gov- 
erning this  case.  There  is  nothing  in  the  law  authorizing  the  pre-emptor 
to  change  his  filing  to  a  homestead  entry  which  requires  his  personal  at- 
tendance At  the  local  office ;  and  in  the  absence  of  such  a  requirement,  it 
is  reasonable  to  suppose  that  Congress  intended  that  the  provisions  of  the 
homestead  law  relative  to  entry  and  final  proof  should  be  followed  in 
cases  arising  under  this  act.  Section  2294  of  the  Revised  Statutes  of  the 
United  States  authorizes  the  applicant  for  the  benefit  of  the  homestead 
law  to  make  the  affidavit  required  by  Section  2290  of  the  Revised  Stat- 
utes, before  the  clerk  of  the  court  of  the  county  in  which  he  resides,  in 
cases  where  he  is  "prevented  by  reason  of  distance,  bodily  infirmity,  or 
other  good  cause,  from  personal  attendance  at  the  district  land  office." 
The  act  approved  March  3,  1877,  entitled  '*An  act  to  amend  section 
2291  of  the  Revised  Statutes  of  the  United  States  in  relation  to  proof  re- 
quired in  homestead  entries,"  [19  Statutes,  403,]  authorizes  the  settler  to 
make  his  final  homestead  proof  before  the  Judge,  or  in  his  absence,  the 
Clerk  of  any  Court  of  Record,  of  the  County  and  State,  or  District  and 
Territory,  in  which  the  land  is  situated. 

It  will  be  seen  that  personal  attendance  is  not  absolutely  required  in 
making  a  homestead  entry,  and  is  wholly  dispensed  with  in  making  the 
final  proof  thereon ;  and  as  the  law  authorizing  transmutation  does  not 
require  it,  I  can  see  no  good  reason  why  it  should  be  exacted  in  cases 
where  good  cause  is  shown  for  non-attendance.  The  claimant  must  show 
a  bona  fide  residence  on  the  land  and  full  compliance  with  the  law  when 
he  makes  his  final  proof,  and  I  am  of  opinion  that  this  interlocutory 
proof  should  be  dispensed  with,  and  in  lieu  thereof,  the  homestead  affi- 
davit should  be  so  amended  as  to  set  forth  the  fact  of  a  previous  pre- 
emption filing,  the  time  of  actual  residence  thereunder,  and  the  intention 
of  the  party  to  claim  the  benefit  of  such  time  on  his  homestead  entry, 
under  the  act  of  March  3,  1877. 

You  will  allow  Mr.  Farley  to  enter  the  land  in  question,  after  amend- 
ing his  homestead  affidavit  m  the  manner  above  stated. 

Your  decision  is  reversed. 


MULLAN  &  HYDE. 

Preference  Right. — The  third  section  of  the  timber  culture  act  of  March  13.  1874,  was 
enacted  for  the  purpose  of  giving  to  the  party  who  should  contest  and  procure  the 
cancellation  of  an  entry  a  preference  right  in  the  premises,  which  right,  however, 
must  be  exercised  under  either  the  homestead  or  the  timber  culture  laws.  But  in  case 
the  contestant  should  fail  to  take  advantage  of  this  right,  and  the  cancellation  of  the 
entry,  the  land  would  become  subject  to  disposal  under  either  the  pre-emption  or 
homestead  law. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.y  Vtsalia^  Cal.f  Jan.  .ig^  1877. 

I  am  in  receipt  of  a  letter  from  Messrs.  Mullan  &  Hyde,  of  San  Fran- 
cisco, California,  asking  the  cancellation  of  D.  S.  6109  of  Benjamin  R. 
Webb,  for  the  S.  E.  }(  30,  29  South,  27  East,  M.  D.  M.,  filed  April  3d, 
alleging  settlement  January  nth,  1876. 

This  tract  was  formerly  covered  with  timber  culture  entry  No.  137  of 
Andrew  Lennox,  cancelled  by  letter  of  this  office  of  February  nth, 
1876. 

The  records  of  this  office  also  show  additional  homestead  entries  1803 
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and  1804,  of  Richard  S.  Wilks  and  Andrew  J.  Gaulding,  for  the  N.  jj^ 
and  S.  ^  of  said  S.  E.  ^,  both  made  January  2 2d,  1876. 

With  the  papers  filed  with  the  timber  culture  entry,  I  find  the  relin- 
quishment of  the  said  Lennox,  made  January  15,  1876,  before  one  G.  V. 
Smith,  a  notary  public.  It  also  appears  that  on  the  2 2d  of  January, 
1876J  contest  notices  against  the  timber  culture  entry  were  issued  at  the 
instance  of  the  additional  homestead  claimants.  On  this  same  day  you 
allowed  their  entries.  On  the  relinquishment  as  sent  up  the  timber  cul- 
ture entry  was  cancelled.  It  was  contended  by  Messrs.  MuUan  and  Hyde 
that  under  section  3  of  the  act  approved  March  13th,  1874,  land  that  is 
once  covered  by  a  timber  culture  entry  is  only  subject  after  the  cancella- 
tion of  said  entry,  to  disposal  under  the  homestead  or  timber  culture 
lawj  that  the  filing  by  Webb  is  therefore  invalid,  and  should  be  can- 
celled. 

Section  3  reads  as  follows:  "That  if  at  any  time  after  the  filing  of 
said  affidavit  and  prior  to  the  issuing  of  the  patent  for  said  land,  the 
claimant  shall  abandon  the  said  land  or  fail  to  do  the  breaking  and  plant- 
ing required  by  this  act,  or  any  part  thereof,  or  shall  fail  to  cultivate, 
protect,  and  keep  in  good  condition  such  timber,  then  and  in  that  event 
such  land  shall  be  subject  to  entry  under  the  homestead  laws,  or  by  some 
other  person  under  the  provisions  of  this  act.  Provided,  That  the  party 
making  claim  to  said  land  either  as  a  homestead  settler  or  under  this  act, 
shall  give  at  the  time  of  filing  his  application  such  notice  to  the  original 
claimant  as  shall  be  prescribed  by  the  rules  established  by  the  Commis- 
sioner of  the  General  Land  Office,  and  the  rights  of  the  parties  shall  be 
determined  as  in  other  contested  cases.'* 

Aftefr  a  careful  consideration  of  this  matter,  I  am  clearly  of  the  opinion 
that  this  section  was  enacted  for  the  purpose  of  giving  to  the  party,  who 
should  contest  and  procure  the  cancellation  of  an  entry,  a  preference 
right  in  the  premises,  which  right  must  however  be  exercised  under  either 
the  homestead  or  timber  culture  law.  But  in  case  the  contestant  should 
fail  to  take  advantage  of  his  right  and  the  cancellation  of  the  entry,  the 
land  would  become  subject  to  disposal  under  either  the  pre-emption  or 
homestead  law.  This  view  of  the  case  agrees  with  that  expressed  by  my 
predecessor  in  a  letter  addressed  to  the  local  officers  at  New  Ulm,  Min- 
nesota, under  date  of  April  9,  1875,  ^"  which  he  held  that  **  an  abandon- 
ment or  failure  to  break,  plant,  cultivate,  etc.,  by  a  claimant  under  the 
timber  culture  act,  a  homestead  or  timber  culture  claimant  may  file  his 
application  to  enter  and  give  notice  to  the  original  claimant ;  and  on 
proof  of  said  failure  the  entry  will  be  cancelled,  and  the  application  so 
filed  will  be  entitled  to  priority. 

"  The  application  under  which  this  proceeding  is  authorized  must  be 
either  under  the  homestead  or  timber  culture  act.  If,  however,  the  entry 
is  canceled  in  any  other  manner,  or  for  any  other  reason,  or  if  the  adverse 
claimant  does  not  make  homestead  or  timber  culture  entry,  the  land  will 
subsequently  be  open  to  the  ordinary  disposition  under  the  pre-emption 
and  other  laws.'* 

On  the  grounds  as  claimed  by  Messrs.  Mullan  and  Hyde,  I  must  re- 
fuse to  cancel  the  filing  of  Webb.  There  is,  however,  one  fatal  defect  in 
it.  Having  been  made  at  a  time  when  the  land  was  withdrawn  by  the 
additional  homestead  entries  of  Wilks  and  Gaulding,  it  is  invalid. 
While  these  homesteads  remain  on  record  uncanceled,  no  other  appropri- 
ation of  the  land  can  be  recognized,  and  the  filing  in  question  is  there- 
fore hereby  held  for  cancellation. 


PRE-EMPTIONS.  625 

Both  of  the  additional  homestead  entries  mentioned  in  this  case  have 
been  held  for  cancellation.  Wilks*,  on  the  6th  of  September  last,  being 
based  on  fraudulent  papers,  and  Gaulding's,  on  the«  12th  of  the  same 
month,  he  having  previously  exercised  his  right. 


CHASE  vs.  BURON  et  al. 

Act  of  March  j,  7^77. — Where  applications  to  transmute  from  pre-emption  filings  to 
homestead  entries,  though  made  prior  to  March  3d,  1877,  are  not  acted  upon  until 
after  the  approval  of  this  act,  such  act  is  held  to  apply,  and  the  time  during  which  the 
parties  complied  with  the  pre-emption  laws  is  applied  on  the  hon^stead  entry. 

Acting  Commissioner  BAXTER  to  Reg»  and  Rec.^  ElkOj  Nevada^  August  lo,  1877. 

By  letter  "  G  "  of  the  19th  ult.,  in  the  case  of  H.  H.  Chase  vs,  Goth- 
fried  Buron,  E.  W.  Rhykert  and  Albert  J.  Scott,  it  was  held  that  Chase 
was  entitled  to  the  land  in  dispute,  and  his  application  to  transmute  his 
filing  to  a  homestead  entry  was  allowed,  but  that  he  could  not  avail  him- 
self of  the  benefits  of  the  act  of  March  3,  1877,  as  said  act  was  not 
retroactive  in  its  effects. 

I  find  that  although  Mr.  Chase  made  his  application  to  transmute  his 
filing  to  a  homestead  entry  long  prior  to  the  passage  of  said  act,  his 
application  was  not  acted  upon  by  this  office  until  after  the  date  of  the 
passage  of  the  same,  owing  to  the  land  embraced  being  involved  in  said 
contested  case.  I  think  said  act  should  apply  in  those  cases  in  which  the 
applications  (to  transmute  pre-emption  filings  to  homestead  entries)  are 
acted  upon  by  this  office,  subsequent  to  the  approval  of  the  act.  Apply- 
ing this  rule,  the  former  decision  of  the  19th  ult.  is  modified  as  to  that 
part,  not  allowing  him  the  benefit  of  said  act. 

You  will  therefore  issue  the  final  homestead  receipt  to  Mr.  Chase  upon 
his  applying  for  the  same,  and  paying  the  required  fees  and  commissions, 
as  his  pre-emption  proof  shows  that  he  has  complied  with  the  require- 
ments of  the  pre-emption  laws  for  over  five  years  next  preceding  the 
date  of  his  application.  The  said  proof  is  herewith  returned,  which  you 
will  transmit  with  the  homestead  paj^rs,  after  noting  on  the  back  of  the 
entry  papers  in  reference  to  this  letter  as  "  G,"  and  by  its  date. 


YEACKLE  vs.  HART. 

Land  not  in  Dispute — yoint  Entry. — A  qualified  party  may  transmute  his  pre-emption 
filing  to  a  homestead  entry,  as  to  the  land  not  in  dispute ;  and  where,  as  in  this  case, 
both  parties  settled  prior  to  survey  and  have  valuable  improvements  on  one  legal  sub- 
division or  lot,  such  lot  may  be  entered  jointly. 

Acting  Secretary  Bell  to  Commissioner  WILLIAMSON,  September  16,  1879. 

I  have  considered  the  case  of  Conrad  Yeackle  vs,  Isaac  F.  Hart,  in- 
volving lot  6,  Sec.  20,  Tp.  121,  R.  43,  Benson,  Minnesota,  on  appeal 
from  your  decision  of  March  12,  1879,  awarding  said  tract  to  Hart,  and 
allowing  Yeackle  to  transmute  his  filing  as  to  lots  7,  8  and  9,  to  a  home- 
stead entry,  under  the  act  of  March  3,  1877. 

The  record  shows  that  Yeackle  filed  declaratory  statement  May  20, 
1872,  on  lots  6,  7,  8  and  9,  of  said  section,  alleging  settlement  Sept.  20, 
1869,  and  that  Hart  filed  declaratory  statement  May  13,  1872,  for  lots  2, 
3,  4,  5  and  6,  of  said  section,  alleging  settlement  July  'J3,  1870. 

The  township  plat  was  filed  in  the  local  office  April  20,  1872.  Yeackle 
40 
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applied  to  transmute  his  filing  to  a  homestead  entry,  and  a  hearing  was 
*held  in  July  and  September,  1877. 

The  testimony  shows  that  Yeackle  was  the  prior  settler,  and  has  on  his 
claim  a  house,  barn,  and  thirty  acres  under  cultivation,  of  which  twelve 
to  fifteen  are  on  lot  6. 

Hart  has  a  house,  barn,  and  about  four  acres  of  breaking  on  said  lot  6. 

Both  parties  settled  before  survey,  and  each  has  improvements  on  lot  6. 

I  am  of  the  opinion  that  a  joint  entry  should  be  awarded  the  parties  as 
to  lot  6,  and  that  Yeackle  should  be  allowed  to  transmute  his  filing  as  to 
lots  7,  8  and  9,  to  a  homestead  entry,  under  the  act  named ;  and  your 
decision  is  modified  accordingly. 


A.  T.  HAGER. 


Not  Retroactive. — The  act  of  March  5, 1877,  allowing  homestead  claimants  to  transmute 
from  a  pre-emption  Aling  is  not  retroactive,  but  applies  only  to  cases  transmuted  since 
its  passage. 

Commissioner  WILLIAMSON  to  Reg.  and  Rec.  Lincoln^  Neb,,  yune  I,  1877. 

Referring  to  my  letter  of  Feb.  7th  last,  rejecting  the  Timber  Culture 
Homestead  final  proof  of  A.  T.  Hager  for  the  S.  ^  S.  E.  ^  Sec.  26, 
Twp.  8  R.  I  E.,  for  the  reason  that  the  party  had  not  resided  upon  the 
tract  under  the  homestead  law  a  sufficient  length  of  time  to  entitle  him 
to  make  final  proof,  the  entry  having  been  made  March  20,  1876.  The 
fact  of  having  resided  upon  the  tract  for  a  considerable  length  of  time 
under  a  pre-emption  filing,  does  not  entitle  him  to  compute  his  time  from 
date  of  settlement  under  said  filing.  In  your  reply  of  the  3d  ult.,  you 
transmitted  an  affidavit  by  the  party,  through  his  attorney,  J.  M.  Robin- 
son, requesting  that  the  case  be  re-examined  with  a  view  of  approving 
the  same  under  the  provisions  of  the  act  of  March  3,  1877.  I  have  to 
state  that  the  statute  referred  to,  relates  only  to  cases  where  the  filing  was 
transmuted  subsequent  to  its  passage,  it  not  being  regarded  as  retroactive. 
It  is  the  opinion  of  this  office  therefore  that  the  above  mentioned  decision 
of  Feb.  7  last,  should  stand  as  givQn  without  modification,  and  you  will 
so  inform  the  p^rty  through  his  attorney. 


SARAH  E.  COWEN. 

Transmuting  to  Homestead. — ^The  right  to  transmute  to  a  homestead  belongs  only  to  the 
party  filing.  A  widow  cannot  transmute  her  late  husband's  filing  nor  make  a  home- 
stead on  the  same  tract  until  it  shall  appear  that  the  heirs  do  not  intend  to  prove  up. 

Commissioner  V^lhiAAMSOi^  to  Reg.  and  Rec.,  Denver,  Col.,  August  17,  1878. 

Sarah  E.  Cowen  made  homestead  entry  No.  3,680,  March  13th,  1878, 
for  S.  E.  %  33,  5  S.,  70  W.  and  on  the  same  day  made  final  proof,  cer- 
tificate No.  1039,  claiming  credit  for  the  period  of  settlement  prior  to 
entry,  under  the  D.  S.  10,368 — filed  Aug.  31st,  1875,  settlement  alleged 
Feb,  25th,  1874,  by  Miles  Cowen,  her  deceased  husband,  and  also  for 
the  time  of  service  of  deceased  in  the  U.  S.  Army  during  the  late  war,  a 
period  of  one  year,  eight  months  and  twenty-two  days. 

It  is  held  by  this  office  that  the  right  to  transmute  to  a  homestead  entry 
is  one  belonging  only  to  the  party  making  the  filing.  Even  in  her  own 
name,  acting  independently  of  the  pre-emption  filing  of  her  husband,  a 
widow  should  not  be  allowed  to  make  a  homestead  on  land  embraced  in 
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said  filing,  until  it  shall  appear  satisfactorily  that  the  heirs  do  not  intend 
to  prove  up. 

A  widow  cannot  be  considered  an  heir  unless  declared  such  by  special 
law  of  the  State. 

It  will  thus  be  seen  that  Mrs.  Cowen's  acjipn  in  transmuting  the  D.  S. 
of  Miles  Cowen,  is  null  and  void,  and  her  final  certificate  is  held  for 
cancellation,  as  illegal. 

The  proof  shows  that  Mrs.  Cowen  has  five  children.  If  she  be  the 
administratrix  of  the  estate,  in  that  capacity  she  may  make  final  proof, 
and  payment,  on  the  filing  of  her  husband  for  the  benefit  of  the  heirs, 
under  section  2,269  Revised  Statutes  of  the  United  States.  Otherwise 
the  legally-authorized  representative  may  do  so  within  60.  days  from  your 
notice  of  this  decision. 

Should  this  action  not  be  taken,  Mrs.  Cowen's  entry  may  stand  inde- 
pendent of  her  husband's  pre-emption  filing,  subject  to  full  compliance 
with  the  homestead  law. 


HANSON  vs.  BERRY. 

Two  Homestead  Entries  Subject  to  Pre-emption  Rights. — In  a  case  where  two  homestead 
entries  had  been  allowed,  subject  to  the  right  of  a  prior  pre-emption  claim,  H^ld,  That 
it  was  improper  to  order  a  hearing  on  the  application  of  the  pre-emptor  to  dispose  of 
the  homestead  claims;  that  the  pre-emptor's  claim  was  not  in  jeopardy  so  long  as  he 
complied  with  the  law,  and  he  should  not  have  been  allowed  to  cite  the  homesteaders 
to  a  hearing  until  after  publication  for  the  purpose  of  making  final  proof. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  Feb,  20,  1 882. 

I  have  c6nsidered  the  case  of  Wm.  Hanson  vs.  Martin  Joyce  and  Ben- 
jamin C.  Berry,  on  appeal  by  Hanson  from  your  decision  of  July  14, 
1 88 1,  holding  his  declaratory  statement  upon  certain  lands  in  the  Bloom- 
ington,  Nebraska,  land  district  for  cancellation. 

The  record  shows  that  Hanson  filed  declaratory  statement  April  9, 

1878,  on  the  W.  ^  N.  E.  %,  and  E.  >^  N.  W.  ^  of  Sec.  23,  Tp.  i, 
Range  19,  alleging  settlement  February  6,  1878;  that  Joyce  made  home- 
stead entry  May  7,  1873,  on  the  N.  W.  ^  of  said  section,  and  that  Berry 
made  homestead  entry  July  31,  1879,  ^^  ^^^  N-  ^-  X  ^^  ^^^^  section. 
Hanson  therefore  conflicts  with  Joyce  as  to  the  E.  J^  N.  W.  ^,  and  with 
Berry  as  to  the  W.  J^  N.  E.  ^  of  said  section. 

The  testimony  shows  that  during  the  year  1878  Hanson  had  about 
twenty  acres  of  the  tract  broken  and  put  into  wheat,  and  during  the  year 

1879,  about  fifteen  or  sixteen  other  acres  broken;  in  all,  at  the  date  of 
hearing,  about  thirty-five  acres.  He,  also,  immediately  after  his  filing, 
made  a  "  dug-out'*  house  on  the  land,  into  which  he  moved  about  May 
I,  1878.  In  1879  ^^  clug  a  well  77  feet  deep,  which  proving  waterless 
he  dug  another  no  feet  deep.  In  respect  therefore,  to  cultivation  and 
improvement,  he  has  complied  with  the  requirements  of  the  law.  The 
local  officers  found  also  that  he  had  complied  with  the  law  in  respect  to 
residence.  You  find  the  reverse  of  this,  and,  for  that  reason,  hold  his 
filing  for  cancellation. 

The  testimony  shows  that  Hanson  is  a  single  and  poor  man,  wholly  de- 
pendent upon  his  labor  for  the  means  of  support,  and  for  improvement 
of  this  land.  He  has  neither  team  nor  tools,  and  has  paid  for  his  im- 
provements, valued  at  about  I250,  from  the  proceeds  of  his  personal 
labor,  wherever,  among  his  neighbors,  he  could  find  employment.  He 
did  not,  therefore,  reside  continuously  on  the  tract,  but  usually  went  there 
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on  Saturday  evening,  remaining  over  Sunday,  and  was  there  also  at  other 
times,  from  a  day  to  a  month.  He  had  no  other  home,  and  his  house 
was  sufficiently  furnished  for  the  wants  of  a  single  man.  His  good  faith 
seems  to  be  manifest ;  and  as  his  settlement  antedates  that  of  Joyce  and 
Berry,  whose  entries  were  made  with  knowledge  of  his  claim,  I  reverse 
your  decision  and  direct  his  nling  to  stand. 

I  would,  however,  remark  in  this  connection  that  I  see  no  proper 
ground  for  the  bringing  of  a  contest  in  the  manner  in  which  it  was 
brought  by  Hanson  in  this  case.  His  filing  was  of  record  and  of  ac- 
knowledged priority,  and  both  homestead  entries  were  made  subject 
thereto.  He  was  in  no  jeopardy  so  long  as  he  complied  with  the  law ; 
and  should  not  have  been  allowed  to  cite  the  other  claimants  otherwise 
than  by  the  required  publication  for  the  •  purpose  of  offering  final  proof 
and  payment.  As  there  is  no  record  of  such  proceeding,  the  hearing  was 
prematurely  and  irregularly  brought,  and  as  the  thirty-three  months  fixed 
by  statute  for  making  final  proof  have  already  expired,  you  will  direct  the 
district  officers  to  call  upon  him  to  come  forward,  offer  proof  of  con- 
tinued compliance  with  law  and  make  his  final  entry,  within  sixty  days 
from  notic^  to  him  of  this  decision. 


III.  VERSUS  STATE  SELECTIONS. 


CHAS.  W.  LOWE. 


Settler — School  Section. — A  settler  before  survey  claiming,  under  the  provisions  of  the 
pre-emption  law,  a  portion  of  sections  1 6  and  36,  granted  to  the  State  for  school  pur- 
poses, is  required  to  file  his  declaratory  statement  within  the  legal  period,  otherwise 
the  right  of  the  State  will  immediately  vest  as  of  the  date  of  survey  in  the  field. 

Acting  Commissioner  Armstrong  to  Reg,  and  Rec.^  LeadvilU^  CoL,  Dec,  27,  1879. 

I  have  considered  the  matter  of  the  claim  of  Charles  W.  Lowe,  to  the 
S.  E.  X>  i6»  10. S.,  R.  77  W.,  who  filed  D.  S.  No.  58,  May  24,  1877, 
alleging  settlement  June  i,  1866,  and  transmuted  the  same  May  6,  1878, 
to  homestead  entry  No.  118. 

The  subdivision  lines  of  said  township  were  surveyed  between  October 
26  and  November  2,  1868,  and  plat  filed  in  the  local  office  January  22, 
1869. 

By  section  14  of  the  act  of  February  28,  1861  (12  Stats.,  p.  176),  "to 
provide  a  temporary  government  for  the  Territory  of  Colorado,*'  sections 
16  and  36  in  each  township  were  reserved  for  the  purpose  of  public 
schools  in  the  States  thereafter  to  be  erected  out  of  the  same. 

By  act  of  June  2,  1862  (12  Stats.,  p.  413),  providing  for  the  establish- 
ment of  a  land  office  in  said  Territory,  the  provisions  of  the  pre-emption 
act  of  September  4,  1841,  were  extended  thereto,  with  the  proviso  **that 
when  unsurveyed  lands  are  claimed  by  pre-emption,  notice  of  the  specific 
tracts  claimed  shall  be  filed  within  six  months  after  the  survey  has  been 
made  in  the  field,  and  on  failure  to  file  such  notice,  or  to  pay  for  the 
tract  claimed  within  twelve  months  from  the  filing  of  such  notice,  the 
parties  claiming  such  lands  shall  forfeit  all  right  thereto,  provided  said 
notices  may  be  filed  with  the  Surveyor- General,  to  be  noted  by*him  on 
the  township  plats." 
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Under  this  provision  of  law,  which  was  not  repealed  until  the  passage 
of  the  act  of  July  14,  1870  (16  Stats.,  p.  279),  Lowe  should  have  filed 
his  declaratory  statement  on  or  prior  to  May  2,  1869;  but  it  does  not 
appear  from  the  plat  of  said  township  on  file  in  this  office,  nor  is  it  shown 
that  he  did  so  file  his  notice  with  the  Surveyor-General,  not  did  he  file  it 
in  the  local  office,  although  the  plat  was  filed  there  in  January,  1869^ 
over  five  months  prior  to  the  expiration  of  the  time  allowed  him  within 
which  to  file. 

In  the  case  of  Mette  vs.  State  of  California,  decided  October  18,  1878, 
and  affirmed  by  the  Honorable  Secretary  of  the  Interior  May  27,  1879 
{Copfs  Land  Owner  for  February,  1879,  P-  ^64),  this  office,  construing 
the  6th  section  of  the  act  of  March  3,  1853,  granting  pre-emption  rights 
in  California,  which  provided  that  when  unsurveyed  lands  are  claimed  by 
pre-emption,  the  usual  notice  of  said  .claim  shall  be  fiLed  within  three 
months  after  the  return  of  the  plats  of  survey  to  the  land  office,  and 
proof  and  payment  shall  be  made  prior  to  the  day  appointed  *  *  *  for 
the  commencement  of  the  sale  including  such  lands,  held  that  there 
was  an  abandonment  by  the  settler  where  there  was  a  failure  to  assert  his 
claim  by  filing  the  usual  notice  thereof,  or  the  failure  to  maice  payment 
as  provided  in  said  section,  as  one  f)f  the  conditions  upon  which  the 
right  of  pre-emption  was  granted,  and  in  the  case  of  Water  &  Mining 
Co.  vs.  Bugby  (6  Otto  165)  the  Supreme  Court  of  the  United  States 
held  that  where  the  settler  on  a  school  section,  being  under  no  obligation 
to  assert  his  claim,  abandoned  it,  the  right  of  the  State  became  absolute 
as  of  the  date  the  surveys  were  completed. 

These  decisions  apply  as  well  to  Colorado  as  to  the  State  of  California; 
the  same  grant  of  sections  16  and  36  for  school  purposes  was  made  to  her 
as  to  the  latter  State,  subject  to  be  defeated  as  to  portions  of  the  particu- 
lar sections  granted  by  the  claims  of  settlers  before  survey  which  were 
duly  prosecuted  to  completion  in  conformity  with  law. 

Viewed  in  the  light  of  those  decisions,  it  is  evident  that  whatever 
rights  Lowe  acquired  by  his  settlement  in  1866,  were  lost  by  his  failure  to 
give  the  notice  required  by  law,  and  thereafter  to  make  proof  and  pay- 
ment within  the  periods  limited ;  and  upon  this  failure  to  comply  with 
law  or  abandonment  of  his  claim,  the  right  of  the  State  to  the  land  set- 
tled upon  immediately  vested  as  of  the  date  the  survey  was  completed. 

Under  these  circumstances,  Lowe's  said  homestead  entry  No.  118  was 
unauthorized  and  illegal,  and  has,  therefore,  been  held  for  cancellation. 

Affirmed  by  Secretary  Schurz,  June  22,  1880. 


JANE  HODGERT. 

Sections  16  and  36,  in  Utak.-^TYi^  territory  has  no  vested  interest  in  sections  16  and 
36.  The  law  creates  merely  a  reservation  for  a  prescribed  use,  but  the  legal  title  re- 
mains in  the  United  States. 

Survey — Settlement, — The  reservation  does  not  attach  if,  at  date  of  survey,  a  settle- 
ment with  a  view  to  pre-emption  had  been  made  on  said  section,  even  though  the 
settler  fails  to  file  his  declaratory  statement  within  the  time  prescribed^by  law.  The 
settler  is  protected  by  the  rule  laid  down  in  Jqhnson  vs.  Towsley,  and  other  cases 
cited.  In  this  particular  the  case  differs  from  one  arising  in  the  State  of  California, 
where  the  State  has  a  grant  of  the  particular  sections  which  becomes  effective  at  date 
of  survey  in  the  field. 

Secretary  ScHURZ  to  Commissioner  Williamson,  Nov.  16, 1880. 

I  have  considered  the  appeal  of  Jane  Hodgert  from  your  decision  of 
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April  19,  1880,  holding  for  cancellation  her  cash  entry,  No.  1830,  of  the 
N.  yi  N.  W.  ^  section  36,  town.  6  S.,  range  2  E.,  Salt  Lake  City  dis- 
trict, Utah  Territory. 

The  record  shows  that  the  township  plat  was  filed  in  the  local  office, 
March  15,  1869;  that  Mrs.  Hodgert  filed  declaratory  statement  5517, 
April  8,  1876,  alleging  settlement  in  1855,  and  that  she  proved  up  her 
claim  and  entered  the  land  April  5,  1878.  Certain  affidavits  filed  with 
the  appeal  show  that  appellant  is  the  widow  of  one  Robert  Hodgert,  who 
settled  upon  the  tract  in  question  in  the  year  1855,  where  he  died  in  May, 
1867;  and  that  his  widow  has  since  continuously  resided  thereon. 

You  held  that  Mrs.  Hodgert,  by  reason  of  failure  to  make  known  her 
claim  in  the  manner  prescribed  by  law  within  three  months  from  the  date 
of  filing  the  township  plat  in  the  local  office,  and  to  make  proof  and 
payment  within,  thirty-three  months  from  that  date,  forfeited  all  right 
acquired  by  virtue  of  settlement  prior  to  survey,  as  upon  her  failure  to 
comply  with  the  requirements  of  the  law,  the  right  to  the  tract  in  ques- 
tion vested  in  the  Territory  of  Utah,  as  of  the  date  of  survey,  and  cited 
the  cases  of  Mette  vs.  State  of  California  {Copp's  L.  O,,  February, 
1879,  P-  164),' and  Natoma  W.  &  M.  Co,  vs.  Bugbey  (6  Otto,  165), 
Copy's  L.  O.,  4,  166,  February,  1878),  as  authority  therefor. 

In  this  I  think  you  erred;  because  there  has  been  no  grant  of  "school 
lands'*  to  Utah,  consequently  the  Territory  has  no  vested  interest  in  the 
1 6th  and  36th  sections. 

Section  15  of  the  act  of  September  9,  1850  (9  Stat.,  497),  provides  as 
follows : 

**That  when  the  lands  in  the  said  territory  shall  be  surveyed  under  the 
direction  of  the  Government  of  the  United  States,  preparatory  to  bring- 
ing the  same  into  market,  sections  numbered  sixteen  and  thirty-six  in  each 
township  in  said  territory  shall  be,  and  the  same  are  hereby,  reserved  for 
the  purpose  of  being  applied  to  schools  in  said  territory  and  in  the  states 
and  territories  hereafter  to  be  erected  out  of  the  same.*' 

The  foregoing  section  is  substantially  embodied  in  section  1946  Revised 
Statutes;  but  before  the  latter  became  operative  and  before  the  land  in 
question  was  surveyed,  the  section  quoted  above  was  limited  by  the  act  of 
February  26,  1859  (11  Stat.,  385,  now  sections  2275-76  Revised  Stat- 
utes), in  the  following  terms,  to  wit:  "That  where  settlements  with  a 
view  to  pre-emption  have  been  made  before  the  survey  of  the  lands  in  the 
fields,  which  shall  be  found  to  have  been  made  on  sections  sixteen  and 
thirty-six,  said  sections  shall  be  subject  to  the  pre-emption  claim  of  such 
settler,  and  if  they,  or  either  of  them,  shall  have  been  or  shall  be  reserved 
or  pledged  for  the  use  of  schools  or  colleges  in  the  states  or  territory  in 
which  the  lands  lie,  other  lands  of  like  quantity  are  hereby  appropriated 
in  lieu  of  such  as  may  be  patented  by  pre-emptors."     *     *     * 

This  creates  merely  a  reservation  of  the  sections  in  question  for  a  pre- 
scribed use,  but  the  legal  title  thereto  remains  in  the  United  States. 

Just  here  the  question  arises,  has  Mrs.  Hodgert  a  pre-emption  claim  to 
which  the  land  is  subject,  in  contemplation  of  the  act  of  1859,  and  said 
section  2275? 

I  think  she  has. 

The  case  under  consideration  does  not  fall  within  the  rule  laid  dawn  by 
either  of  the  cases  cited  by  you,  but  it  falls  within  the  exception  provided 
for  in  the  acts  cited  as  aforesaid,  and  the  reservation  thereby  created  did 
not  attach  as  of  the  date  of  survey. 

In  the  cases  cited  by  you  there  was  an  adverse  claim,  and  the  tracts, 
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which  were  the  subject  of  controversy,  were  included  in  a  specific  grant 
of  lands  to  the  state  of  California,  by  virtue  of  which  she  acquired  title 
thereto,  and  the  right  to  control  or  dispose  of  the  lands  so  granted,  for 
the  purposes  specified,  upon  the  failure  of  the  settler  to  record  his  claim ; 
in  other  words,  to  take  advantage  of  a  failure  to  comply  with  the  legal 
requirement  of  filing  his  claim  within  the  prescribed  time. 

In  the  case  under  consideration,  however,  the  Territory  of  Utah  has  no 
such  right  or  title,  and  the  matter  in  controversy  is  virtually  between  the 
United  States  and  the  appellant,  and  the  former  alone  can  take  advantage 
of  the  latter's  failure  to  comply  with  the  letter  of  the  law  in  point  of 
filing  her  declaratory  statement,  and  proving  up  and  making  payment 
within  the  prescribed  period.  The  case  should,  therefore,  be  treated  in 
all  respects  as  between  the  United  States  and  the  appellant  alone.  This 
case,  therefore,  comes  within  the  rule  laid  down  in  the  cases  of  Johnson 
vs,  Towsley  (13  Wallace,  72),  Lansdale  vs.  Daniels  (10  Otto  113),  Walker 
vs.  Walker  (Copp's  L.  L.,  293),  and  Erastus  Kimball  (Ibid.  295);  and 
the  same  reason  for  the  United  States  to  decline  to  take  advantage  of  the 
appellant's  failure  to  file  and  enter  the  tract  in  question  within  the  pre- 
scribed period  exists  in  this  case  as  in  those  last  cited. 

By  admitting  the  appellant's  claim,  the  quantity  of  lands  pledged  by 
the  United  States  to  Utah  for  school  purposes  is  not  diminished  j  because 
provision  is  made  by  the  statute  for  selection  by  said  territory,  when 
erected  as  a  State,  of  lands  in  lieu  thereof  for  the  purposes  intended. 

Your  decision  is  accordingly  reversed. 


HARRIS  vs.  STATE  OF  MINNESOTA. 

The  township  lines  of  a  certain  township  in  Minnesota  were  surveyed  between  January 
I  and  April  i,  1871,  and  the  N.  E.,  S.  E.  and  S.  W.  comers  of  section  36  established; 
but  the  subdivision  of  the  township  into  sections  and  subdivisions  thereof  did  not 
take  place  until  between  December  6,  1873,  and  January  17,  1874. 

Jleldy  that  Harris  having  settled  on  section  36  in  August,  1873,  is  entitled  to  his  land, 
and  the  State  will  be  granted  indemnity  therefor. 

Secretary  Chandler  to  Commissioner  Burdett,  March  10,  1876. 

I  have  considered  the  appeal  of  the  State  of  Minnesota  from  your 
decision  of  June  26,  1875,  ^"  *^^  ^^^  ^^  Peter  Harris  vs.  the  State  of 
Minnesota,  involving  the  right  to  lots  4  and  5,  S.  E.  ^  of  S.  W.  1^, 
and  S.  W.  %  of  S.  E.  J^,  Sec.  36,  T.  51  N.,  R.  23  W.,  Duluth,  Minne- 
sota. It  appears  that  the  township  lines  of  said  township  were  surveyed 
in  the  field  between  ist  January  and  ist  April,  1871.  By  this  survey  the 
N.  E.,  S.  E.  and  S.  W.  corners  of  section  36  were  established.  The  sub- 
division of  the  township  into  sections  and  subdivisions  thereof  by  survey 
did  not  take  place  until  between  December  6,  1873,  and  January  17,  1874. 
Harris  filed  D.  S.  December  ist,  1874,  showing  settlement  August  20, 
1873.  Section  2275  R.  S.  provides  that  "When  settlement  with  a  view 
to  pre-emption  has  been  made  before  the  survey  of  the  lands  m  the  field 
which  are  found  to  have  been  made  on  section  sixteen  and  thirty-six, 
those  sections  shall  be  subject  to  the  pre-emption  claim  of  such  settler,*' 
and  provides  indemnity  to  the  State*  therefor. 

The  only  question  presented  is  whether  the  survey  of  the  exterior  lines 
of  the  township  can  be  denominated  a  survey  of  the  lands  within  the 
township. 
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I  have  no  doubt  it  cannot,  and  that  Harris'  settlement  preceded  the 
survey. 

Your  decision  is  therefore  affirmed,  and  his  entry  of  the  lands  in  ques- 
tion is  approved. 


METTE  vs.  STATE  OF  CALIFORNIA. 

School  Section. — The  construction  given  sections  6  and  7,  Act  of  March  3,  1853,  by  the 
U.  S.  Supreme  Court,  is  that  where  settlement  and  improvement  are  found  to  exist  on 
a  school  section  at  the  time  of  survey,  and  properly  proven,  the  right  of  the  state  to 
the  land  is  gone,  and  she  is  entitled  to  select  other  land  in  lieu  thereof;  but  where  the 
settler,  being  under  no  obligation  to  assert  his  claim,  abandons  it,  the  title  of  the  state 
at  once  becomes  absolute,  as  of  the  date  of  the  survey,  and  the  land  is  not  left  to  be 
operated  upon  by  other  acts  of  Congress. 

Abandonment. — By  the  abandonment  referred  to  is  meant  the  settler's  failure  to  assert 
his  claim  within  a  reasonable  time,  by  filing  the  usual  notice  thereof,  or  by  failure  to 
make  proof  and  payment  thereafter  within  the  time  prescribed  by  the  statute. 

Pre-emption  Law. — AH  such  claims  must  be  asserted  under  the  pre-emption  law,  and  not 
under  the  homestead  kw. 

Commissioner  Williamson  to  Reg.  and  Rec.y  Sacramento^  Cal.t  October  18,  1878. 

I  have  considered  the  application  of  Henry  Mette,  to  enter,  under  the 
provisions  of  the  Homestead  Laws,  the  S.  W.  ^  of  S.  W.  ^,  of  Sec.  16, 
Tp.  10  N.,  R.  8  E.,  M.  D.  M.,  on  appeal  from  your  decision  refusing  to 
receive  the  same  for  the  reason  that  the  tract  applied  for  is  part  of  a 
school  section,  granted  to  the  State  as  such,  also  because  you  have  reason 
to  believe  that  the  State  has  sold  the  land  to  other  parties  as  school  land. 

Mr.  Mette's  application  bears  date  January  2,  1878,  but  his  affidavit 
shows  that  he  had  settled  upon  the  land  over  twenty-one  years  prior  to 
such  date;  that  in  May,  1856,  he  purchased  the  right  of  possession  of 
the  premises  in  question,  with  the  improvements  thereon,  consisting  of  a 
dwelling  house  and  out-houses;  that  he  resided  in  the  dwelling  house 
until  the  summer  of  1876,  continuously,  when  he  erected  and  moved  into 
a  new  dwelling-house  on  land  adjoining,  where  he  still  resides;  that  his 
improvements  on  the  land  in  question  consist  of  a  stone  wine  cellar,  a 
barn,  out-house,  a  vineyard  covering  about  eight  acres,  about  the  same 
number  of  acres  in  wheat,  and  a  still -house,  altogether  of  the  value  of 
aboi^  fifteen  hundred  dollars;  that  the  land  in  question  had  been  con- 
tinuously resided  upon,  and  in  part  cultivated  since  1856,  by  different 
parties,  and  was  so  resided  upon  and  cultivated  at  the  date  of  the  official 
survey  hereafter  named. 

The  survey  made  by  the  United  States,  and  above  referred  to,  was 
approved  in  1866,  and  as  the  affidavit  states,  a  certified  copy  of  the  same 
was  at  the  time  filed  in  the  office  of  the  Surveyor-General  of  the  State  of 
California,  which  showed,  as  it  is  elsewhere  alleged,  by  proper  and  suffi- 
cient marks,  that  the  land  in  question  was  settled  upon  at  said  date. 

It  does  not  appear  that  there  has  been  any  sale  or  appropriation  of  this 
land  made  by  this  office,  or  that  there  exists  any  claim  thereto,  aside  from 
that  of  the  applicant  and  the  claim  of  the  State  of  California. 

Both  parties  claim  under  the  act  of  Congress  approved  March  3,  1853 
(10  Stat.  246). 

The  particular  sections  of  this  act  which  the  parties  respectively  con- 
strue for  themselves,  as  entitling  them  to  patents,  are  those  numbered  six 
and  seven. 

Section  6  provides,  "  That  all  the  public  lands  in  California  except  sec- 
tions sixteen  and  thirty-six    *     *     *     shall  be  subject  to  the  pre-emption 
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laws  *  *  *  Provided,  That  where  unsurveyed  lands  are  claimed  by 
pre-emption,  the  usual  notice  of  such  claim  shall  be  filed  within  three 
months  after  the  return  of  the  plats  of  survey  to  the  land  offices,  and 
proof  and  payment  shall  be  made  prior  to  the  day  appointed  by  the  Presi- 
dent's proclamation  for  the  commencement  of  the  sale  including  such 
lands.';         *        *        *        * 

Section  7  provides  "That  where  any  settlement  by  the  erection  of  a 
dwelling-house  or  the  cultivation  of  any  portion  of  the  land  shall  be  made 
upon  the  sixteenth  and  thirty-sixth  sections  before  the  same  shall  be  sur- 
veyed, *  *  *  other  lands  shall  be  selected  by  the  proper  authorities 
of  the  State  in  lieu  thereof. "         *        *        *        * 

The  proper  construction  of  these  two  sections  having  been  before  the 
Supreme  Court  of  the  United  States,  it  is  decided  that  where  settlement 
and  improvement  are  found  to  exist  on  a  school  section  at  the  time  of  the 
survey,  upon  these  facts  being  shown  in  the  proper  mode  to  the  officer  of 
the  United  States,  the  right  of  the  State  to  the  land  is  gone,  and  in  lieu 
of  it  she  has  acquired  the  right  to  select  other  land  (Sherman  vs.  Buick, 
93  U.  S.  R.  209). 

In  a  later  case  it  is  decided  that  where  the  settler,  being  under  no  obli- 
gation to  assert  his  claim,  abandons  it,  the  title  of  the  State  at  once  be- 
comes absolute,  as  of  the  date  of  the  survey,  and  that  the  land  is  not  left 
to  be  operated  upon  by  other  acts  of  Congress.  (Water  and  Mining  Co. 
vs,  Bugbey,  96  ij.  S.  R.  165). 

The  question  then  recurs,  what  constitutes  an  abandonment  of  a  set- 
tler's claim  Under  the  act  of  1853?  It  seems  to  us  that  there  is  an  aban- 
donment where  there  is  a  failure  to  assert  it  by  filing  the  usual  notice 
thereof,  or  by  failure  to  make  payment  as  pipvided  in  said  section  six,  as 
one  of  the  provisos  or  conditions  upon  which  the  right  of  pre-emption  is 
granted.  It  is  our  opinion  that  the  pre-emptive  right,  and  protection  to 
the  settler,  is  by  the  act  made  to  depend  upon  his  giving  such  notice,  and 
making  payment  within  the  time  limited  by  the  statute. 

The  settler,  though  in  possession,  is  not  obliged  to  assert  any  claim ; 
and  until  notice  is  given,  there  is  no  way  of  knowing  that  he  intends  to 
assert  it,  nor  how  extensive  his  claim  may  be.  A  reasonable  time  is  al- 
lowed him  after  survey  to  give  notice,  make  proof  of  his  right,  and  pay 
for  the  land. 

He  is  not  at  liberty  to  continue  in  possession  an  indefinite  number  of 
years  without  notice,  proof  or  payment,  and  thus  leave  it  for  years  uncer- 
tain whether  the  school  section  is  to  vest  in  the  State,  and  what  portion 
of  it  is  to  go  to  a  settler. 

In  this  case,  some  ten  years  or  more  elapsed  without  any  claim  being 
asserted  or  notice  thereof  given,  and  no  land  in  lieu  thereof  has  been 
claimed  bt  the  State.  If  ten  years  be  allowable,  or  any  period  beyond 
that  given  by  statute,  there  is  no  limitation  whatever.  Such  is  neither 
the  lettei;jijpr  meaning  of  the  provisions  of  the  statute. 

Upon  the  failure  to  give  notice,  make  proof  and  pay  for  the  land  occu- 
pied by  Mette  within  the  period  allowed  by  law,  the  land  at  once  vested 
in  the  State  of  California  as  of  the  date  of  the  approval  of  the  survey.  • 

This,  in  our  opinion,  settles 'the  question  of  right,  and  we  need  only 
refer  to  the  fact  that  by  former  decisions  of  this  office,  even  if  the  right 
of  claim  exists,  it  can  only  be  asserted  under  the  pre-emption  laws,  and 
not  under  the  provisions  of  the  homestead  law. 

Any  supposed  questions  of  equity  or  hardship  in  such  cases  qan  only 
be  addressed  to  the  State  of  California,  the  owner  of  the  legal  title. 
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Your  decision  refusing  to  receive  said  applicatfon  is  therefore  affirmed. 

You  will  advise  the  parties  in  interest  of  this  decision,  and  that  sixty- 
days  will  be  allowed  within  which  an  appeal  may  be  taken  to  the  appel- 
late authority;  at  the  expiration  of  which  time  you  will  report  promptly 
what  action,  if  any,  has  been  taken. 


SELBY  ET  AL.  vs.  STATE  OF  CALIFORNIA. 

Invalid  State  Selection. — An  invalid  State  selection  does  not  reserve  the  land  it  covers 
from  appropriation  under  the  pre-emption  and  homestead  laws. 

School  Sections. — Those  State  selections  are  invalid  which  are  made  in  lieu  of  sections 
1 6  and  36  embraced  in  unadjusted  confirmed  Mexican  or  Spanish  grants. 

A^ew  Selection. — The  State  cannot  be  permitted  to  substitute  other  lands  actually  lost  so 
as  to  defeat  the  claims  of  the  pre-emptors ;  for  such  substitution  would  be  virtually  a 
new  selection  taking  effect  from  its  date. 

Filing — Contest — Invalid  State  Selection. — Where  parties  claim  under  the  homestead  or 
pre-emption  laws,  and  apply  to  enter  or  file  upon  lands  covered  by  a  State  selection 
alleged  to  be  invalid,  they  should  be  pennitted  to  .contest  the  same  after  due  notice  to 
the  State ;  and  if  after  investigation  it  appears  that  the  State  selection  is  invalid  as 
alleged,  it  should  be  cancelled  and  their  entries  or  filings  be  received  as  of  the  date  they 
were  offered. 

Secretary  CHANDLER  to  Commissioner  BuRDETT,  March  10,  1876. 

I  have  considered  the  application  of  George  C.  B.  Selby  ^/a/.,  pre- 
emptors,  to  be  permitted  to  prove  up  and  pay  for  certain  lands  in  Tp.  2, 
S.,R.  13  W.,  and  2  S.,  R.  14  W.,  also  the  application  of  James  McEvoy 
et  al.,  to  be  permitted  to  file  for  certain  lands  in  Tp.  2  S.,  R.  13  W.,  S. 
B,  M.,  Los  Angeles  District,  California;  all  of  said  lands  being  claimed 
adversely  by  the  State  of  CaUfornia  under  selections  made  by  her. 

The  case  is  before  me  on  appeal  by  the  said  pre-emptors  from  your  ad- 
verse decision  of  December  14th,  1874. 

It  is  alleged  that  the  State  selections  were  made  in  violation  of  law, 
and  are  therefore  invalid,  and  no  bar  to  the  rights  of  the  pre-emptors. 
If  the  allegations  are  true  the  rights  of  the  pre-emptors  must  be  admitted, 
for  it  is  the  established  rule  of  this  Department  that  an  invalid  State  se- 
lection does  not  reserve  the  land  it  covers  from  appropriation  under  the 
pre-emption  and  homestead  laws.  See  decision  of  March  i,  1875,  ^^ 
case  of  Francisco  Aurrecoechea  vs.  State  of  California  et  aL  (Copp's 
Land  Laws  p.  325),  of  April  8,  1872,  in  case  of  State  of  California  vs, 
Haile  and  Watson  (lb.,  p.  324)  and  of  February  5,  1875,  ^^  ^^^*^  ^^  ^c* 
Lain  vs.  Stanley. 

It  appears  that  the  selections  by  the  State  were  made  under  the  sixth 
section  of  the  act  of  July  23,  1866  (14  Stat.  218),  of  lands  in  lieu  of 
certain  school  sections  16  and  36,  which  it  is  alleged  were  lost  to  the 
State  by  reason  of  being  included  in  Spanish  or  Mexican  grants.  They 
antedate  the  claims  of  the  pre-emptors,  and  for  this  reason  alone,  without 
considering  the  question  of  the  validity  of  the  said  State  selections,  you 
reject  the  pre-emption  claims. 

You  have  not  forwarded  any  data  with  the  case,  to  enable  me  to  judge 
of  the  validity  of  the  said  selections ;  but  on  an  examination  of  the  re- 
cords of  the  proper  division  of  your  office,  I  find  that  in  nearly  every 
instance  the  school  sections  alleged  to  be  lost  to  the  State,  and  in  lieu  of 
whicli  these  selections  are  made,  are  included  in  the  limits  of  a  grant  not 
yet  adjusted  and  without  final  survey.  The  question  of  the  loss  of  such 
lands  tQ  the  State  had  not  been  settled,  for  the  law  just  quoted  provides 
that  such  question  shall  be  determined  **  in  case  of  Spanish  or  Mexican 
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grants,  when  the  final  survey  of  such  grants  shall  have  been  made  ** 
The  State  had  not  lost  the  land,  and  was  not  entitled  to  select  indemnity 
therefor.  Her  pretended  selections  were  therefore  without  authority  of 
law  and  void.  She  cannot  be  permitted  to  Substitute  other  lands  actually 
lost  and  thereby  preserve  her  selections,  so  as  to  defeat  the  claim  of  said 
pre-emptor,  for  such  substitution  would  be  virtually  a  new  selection  taking 
effect  from  its  date.  See  case  of  State  of  California  vs,  Haile  &  Watson 
(Copp's  Land  Laws,  p.  324). 

You  will  therefore  cause  careful  examination  of  the  State  selections  to 
be  made,  with  a  view  of  determining  their  individual  validity ;  and  where 
you  find  them  invalid  by  the  rule  just  indicated,  reject  the  same  and  ex- 
amine the  pre-emption  claims  upon  their  merits. 

In  cases  where  persons  claim  under  the  homestead  or  pre-emption  laws 
and  apply  to  enter  or  file  upon  lands  covered  by  a  State  selection  alleged 
to  be  invalid,  they  should  be  permitted  to  contest  the  same  after  due 
notice  to  the  State ;  and  if,  after  investigation,  it  appears  that  the  State 
selection  is  invalid  as  alleged,  it  should  be  cancelled,  and  then  entries  or 
filings  be  received  as  of  the  date  they  were  offered. 

I  reverse  your  decision. 


SELBY  ET  AL.  vs.  STATE  OF  CALIFORNIA. 

When  Selections  Attach. — The  right  of  a  State  to  make  selections  of  lands  only  attaches 
when  the  final  survey  of  the  grant  is  made,  and  the  Commissioner  of  the  General  Land 
Office  has  approved  such  survey. 

Approval  of  Selection — Relation. — The  approval,  by  the  Secretary  of  the  Interior,  of. 
State  selections,  should  not  be  held  to  relate  back  to  the  date  of  selection  to  the  pre- 
judice of  adverse  claims. 

Secretary  Chandler  to  CommissioTier  WiiAAAMSOiif  August  i8,  1876. 

The  case  of  Geo.  C.  Selby,  et  al.y  pre-emptors,  vs.  State  of  California, 
was  decided  by  me  under  date  of  March  10,  1876,  in  favor  of  the  pre- 
emptors. 

It  having  been  shown  that  this  decision  affected  the  title  of  the  State 
to  a  very  large  and  valuable  body  of  lands,  and  that  the  State  authorities, 
being  unaware  of  the  pendency  of  the  case,  had  failed  to  present  any 
argument  in  support  of  its  title,  a  rehearing  was  ordered  by  me,  and  very 
full  and  exhaustive  arguments  have  been  presented  in  behalf  of  both  par- 
ties. Never  doubting  that  all  selections  of  lands  made  by  the  State  of 
California,  in  lieu  of  the  i6th  and  36th  sections,  embraced  within  the 
limits  of  a  private  grant,  before  the  approval  of  the  survey  of  such  grant, 
were  irregular  and  not  in  conformity  with  law,  and  being  informed  that 
the  subject  of  confirming  such  selections  was  pending  in  Congress,  I  have 
withheld  my  decision  in  the  case  for  the  action  of  that  body. 

Congress  having  adjourned  without  legislating  on  the  subject,  it  be- 
comes my  duty  to  dispose  of  the  case.  It  cannot  be  doubted,  and  I  do 
not  understand  it  to  be  questioned  by  the  attorneys  for  the  State,  that 
the  right  of  the  State  to  make  their  selections  only  attaches  when  the 
final  survey  of  the  grant  is  made.  Whether  a  survey  is  final  or  not  can 
only  be  known  when  it  receives  the  approval  of  the  Commissioner  of  the 
General  Land  Office  ]  consequently  the  right  to  select  can  only  be  exer- 
cised by  the  State  upon  such  approval. 

Tested  by  this  rule,  the  selections  made  by  the  State  of  the  lands  in 
question  were  premature  and  irregular ;  and  if  the  lists  containing  the 
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same  were  now  presented  to  me  for  approval,  I  should  be  compelled  to 
reject  the  same.  But  I  learn  that  the  State,  in  many  instances,  has  pro- 
ceeded to  make  selections  without  obtaining  lists  from  the  Surveyor-Gen- 
eral ;  and  these  selections  have  subsequently  been  certified  by  your  office 
and  approved  by  this  department ;  and  on  the  faith  of  such  approval, 
thousands  of  acres  have  been  sold  to  dona  fide  purchasers.  On  many  of 
these  lands  improvements  have  been  made  by  such  purchasers,  and  their 
value  has  thereby  become  greatly  enhanced.  From  the  date  of  the  ap- 
proval of  these  selections,  the  lands  have  been  treated  by  your  office  as 
the  property  of  the  State,  and  not  subject  to  entry  under  the  homestead 
and  pre-emption  laws  of  the  United  States. 

Under  these  circumstances,  no  settler  who  has  gone  upon  the  selected 
lands  subsequent  to  the  approval  of  the  selection,  can  complain  that  he 
did  not  have  full  notice  of  the  claim  of  the  State,  and  of  the  action  of 
this  department. 

If  any  person,  entering  adversely  to  the  State,  has  made  any  improve- 
ments on  the  land,  it  has  been  done  with  full  knowledge  that,  under  the 
rulings  and  practice  of  your  office,  no  entry  by  him  would  be  permitted. 

It  is  contended  by  counsel  for  the  State  that  the  approval  of  the  selec- 
tions by  this  department  relates  back  to  the  date  of  selection,  and  is  not 
subject  to  revision  but  is  conclusive  upon  me.  't'am  not  prepared  to  yield 
full  assent  to  this  doctrine.  The  selection  was  not  made  by  any  officer 
of  the  United  States,  and  could  not  bind  the  government. 

It  was  made  without  authority  of  law,  and  possessed  no  validity  until  it 
received  the  approval  of  the  Secretary.  From  the  date  of  its  approval  it 
operated  as  a  reservation  of  the  lands  from  private  entry,  but  the  approval 
under  such  circumstances  should  not  be  held  to  relate  back  to  the  date  of 
selection,  to  the  injury  of  adverse  claims  to  the  land.  In  this  case  it  ap- 
pears that  the  township  plats  were  filed  in  the  Land  Office  at  San  Fran- 
cisco, April  2  2,  1868,  and  the  greater  part  of  the  lands  were  selected  by 
the  State  on  the  same  day  one  tract  was  selected  May  12,  1868,  and  on 
the  27th  May,  1868,  the  plats  were  withdrawn  by  the  Surveyor-General. 
The  plats  b^iftg  withdrawn  from  the  records,  it  also  appears  that  the 
selections  were  not  entered  up  by  the  Register.  The  plats  remained 
withdrawn  until  Nov.  21,  1871,  when  they  were  filed  in  the  Los  Angeles 
district,  within  which  the  lands  in  question  were  then  situated.  In  the 
meantime  the  parties  claiming  under  the  pre-emption  laws  allege  that 
they  settled  upon  the  land  in  good  faith  without  notice  of  any  claim  by 
the  State.  The  selections  were  approved  by  Secretary  Delano  on  the  24th 
November,  1871,  with  the  exception  of  S.  E.  ^  29,  T.  2  S.  13  W.,  which 
was  approved  October  26,  1872. 

Selby,  Wilkinson,  McClain,  Green,  Foster,  McCreary,  Ketchum,  D.oug- 
las,  and  Hand,  were  each  allowed  to  file  D,  S.  for  the  lands  occupied  by 
theniy  their  filings  were  promptly  offered  in  some  instances  before  the  ap- 
proval of  the  selections  and  in  every  instance  within  fifteen  days  after  the 
filing  of  the  plats,  and  each  alleges  settlement  long  prior  to  November  21, 
187 1,  though  subsequent  to  April  22,  1868. 

I  cannot  learn  that  their  filings  were  canceled  by  your  office,  or  that 
any  objection  was  made  thereto  until  they  offered  to  prove  up  and  pay  for 
the  lands,  .when  the  entries  were  held  by  you  for  cancellation,  and  the 
case  is  now  here  on  appeal  from  that  order. 

James  Pierce  applied  to  file,  February  24,  1873,  alleging  settlement  July 
25,  1870,  and  Jos.  McEvoy  applied  to  file,  March  29,  1873,  alleging  set- 
tlement October  21,  1871. 


■■ 
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In  view  of  the  facts  above  stated,  I  am  of  the  opinion  that  my  decision 
of  March  lo,  1876,  should  be  vacated,  and  the  selections  approved  by 
this  department  to  the  State  before  final  survey  of  said  grants  should  be 
permitted  to  stand,  subject  to  the  following  qualifications : 

ist.  All  subsisting  homestead  or  pre-emption  rights  which  antedate  the 
approval  of  the  selections  should  be  allowed  priority  over  the  claims  of 
the  State. 

2d.  Whenever,  upon  the  approval  by  your  office  of  the  survey  of  a 
private  grant,  it  shall  be  found  that  any  section  or  part  of  a  section  for 
which  lieu  lands  have  been  selected  falls  without  the  survey,  the  selections 
so  made  shall  be  deemed  invalid,  unless  the  State  shall  substitute  therefor 
another  i6th  or  36th  section,  for  which  it  shall  then  be  entitled  to  make 
selections. 

No  further  selections  should  be  permitted  in  advance  of  the  approval 
of  the  survey;  and  the  Surveyor-General  of  California  should  be, 
instructed  not  to  furnish  lists  to  the  State  of  the  i6th  and  36th  sections 
included  within  the  limits  of  any  private  grant,  until  he  shall  have 
received  official  information  trom  you  that  the  survey  thereof  has  been 
approved.  Selections  by  the  State  should  only  be  permitted  upon  the 
lists  received  from  the  Surveyor-General. 


SELBY  vs.  STATE  OF  CALIFORNIA. 

Acting  Secretary  Bell  to  Commissioner  Williamson,  May  3,  1879. 

I  have  considered  the  case  of  George  C.  B.  Selby  vs.  The  State  of  Cal- 
ifornia, involving  the  southwest  quarter  of  section  1 7,  township  2  south, 
range  13  west,  S.  B.  M.,  Los  Angeles,  California. 

This  case  has  been  under  consideration  in  various  forms  for  a  number 
of  years,  and  all  the  facts  connected  therewith  are  well  known  to  the  par- 
ties in  interest  and  to  this  department. 

In  my  decision,  dated  August  7,  1877,  ^^  ^^^  case  of  David  Foster 
{Copfs  Land  Owner y  Vol.  V.,  p.  5),  it  was  held  that  the  survey  of  the 
public  lands  m  said  township  2  south,  13  west,  became  final  when  the 
plat  thereof  was  filed  in  the  local  office,  April  22,  1868,  and  that  said 
lands  were  subject  to  selection  by  the  State  as  indemnity  at  that  time. 

The  tract  claimed  by  Foster  was  selected  by  the  State  in  lieu  of  land 
lost  in  the  private  grant  known  as  the  **  Rancho  El  Sobrante  de  San  Ja- 
cinto,** patented  October  26,  1867. 

The  tract  in  question  claimed  by  Selby  was  selected  by  the  State,  April 
22,  1*868,  in  lieu  of  land  alleged  to  have  been  lost  in  place  on  account  of 
its  location  within  the  limits  of  the  private  grant  **San  Jacinto  Nuevo,** 
not  yet  patented;  hence  there  has  been  no  official  adjudication  that  the 
land  has  been  lost  in  place. 

Adopting  the  rule  announced  in  the  Foster  case  relative  to  the  status 
of  the  land  at  the  date  of  selection,  the  fact  remains  that  said  selection 
was  premature  and  invalid.  It  was,  however,  approved  to  the  State  by 
the  head  of  the  land  department,  November  24,  1871. 

Since  the  decisions  of  this  department,  dated  March  10  and  August  18, 
1876,  in  this  case,  an  act  of  Congress,  affecting  the  claim  in  question, 
has  been  passed,  and  important  decisions,  affecting  the  principles  involved, 
have  been  rendered  by  the  Supreme  Court  of  the  United  States. 
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The  provisions  of  this  act  of  Congress  and  the  decisions  of  the  court 
must  be  followed  in  disposing  of  the  questions  now  presented.  Selby 
asserts  a  claim  to  a  tract  of  land  under  the  pre-emption  law.  Has  he  a 
claim  that  can  be  recognized  by  this  department? 

As  before  stated,  the  tract  in  question  was  approved  and  certified  to  the 
State  of  California  in  the  year  1871,  by  the  head  of  the  land  department. 
This  approval  and  certification  has  the  same  force  and  effect,  and  is 
equivalent  to  a  patent,  which  "is  the  highest  evidence  of  title,*'  and  is 
conclusive  as  against  the  government  and  all  claiming  under  junior  patents 
or  titles,  until  it  is  set  aside  or  annulled  by  some  judicial  tribunal.  (2 
Wall.  525.) 

In  the  case  of  Moore  vs.  Robbins  (6  Otto  530),  decided  at  the  Octo- 
ber term,  1877,  the  Supreme  Court  say:  "While  conceding  for  the 
present,  to  the  fullest  extent,  that  when  there  is  a  question  of  contested 
.right  between  private  parties  to  receive  from  the  United  States  a  patent 
for  any  part  of  the  public  land,  it  belongs  to  the  head  of  the  land  depart- 
ment to  decide  that  question,  it  is  equally  clear  that  when  the  patent  has 
been  awarded  to  one  of  the  contestants,  and  has  been  issued,  delivered, 
and  accepted,  all  right  to  control  the  title  or  to  decide  on  the  right  to 
the  title  has  passed  from  the  Land  Office.  Not  only  has  it  passed  from 
the  Land  Office,  but  it  has  passed  from  the  executive  department  of  the 
government.*' 

The  highest  judicial  authority  of  the  government  has  thus,  in  unmis- 
takable language,  announced  a  rule  at  once  right  and  just  and  reasonable, 
for  this  department  to  follow  in  the  matter  of  the  disposal  of  the  public 
domain. 

After  the  title  had  passed  to  the  State  in  1871,  no  officer  of  this  de- 
partment had  any  legal  right  to  take  any  action  looking  to  a  second 
transfer  of  title  under  the  pre-emption  law.  No  citizen  could,  by  any 
act  of  settlement  or  otherwise,  perfect  a  title  or  obtain  a  vested  right  to 
land  the  title  of  which  had  been  transferred  to  the  State  of  California. 

As  settlement  under  the  pre-emption  law  merely  gives  the  .applicant  the 
preference  right  to  purchase,  and  as  the  government  has  the  legal  right  to 
dispose  of  the  land  as  it  may  choose,  prior  to  the  date  of  proof  and  pay- 
ment, when  in  the  absence  of  a  valid  adverse  claim,  and  in  the  absence 
of  illegality,  a  right  vests,  it  follows  that  as  the  title  to  the  land  had 
passed  to  the  State  in  1871,  Selby  acquired  no  legal  or  vested  right  to  the 
land  by  the  tender  of  proof  and  payment  in  1873,  ^or  by  actual  proof 
and  payment  in  1876. 

This  proposition  cannot  be  successfully  denied,  even  though  it  is  ad- 
mitted that  the  approval  to  the  State  in  18 71  was  illegal.  Should  ap- 
proval be  annulled  by  competent  authority,  and  the  question  become  one 
simply  between  the  settler  and  the  government,  the  latter  might  give  to 
the  acts  of  the  former  that  weight  and  force  and  effect  which  justice  and 
sound  policy  might  dictate. 

Admitting,  as  we  must,  that  the  approval  to  the  State  was  illegal,  is  it 
the  duty  of  this  department  to  call  upon  the  Judicial  Department  of  the 
Government  to  institute  proceedings  to  set  aside  and  annul  said  transfer 
of  title  ? 

The  first  and  third  sections  of  the  act  of  Congress  approved  March  i, 
1877,  are  £ls  follows,  viz: 

"  Sec.  I.  That  the  title  to  the  lands  certified  to  the  State  of  California, 
known  as  indemnity  school  selections,  which  lands  were  selected  in  lieu 
of  sixteenth  and  thirty-sixth  sections,  lying  within  Mexican  grants,  of 
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which  grants  the  final  survey  had  not  been  made  at  the  date  of  such  selec- 
tion by  said  State,  is  hereby  confirmed  to  said  State  in  lieu  of  the  six- 
teenth and  thirty-sixth  sections,  for  which  the  selections  were  made.'* 

**  Sec.  3.  That  the  foregoing  confirmation  shall  not  extend  to  the  lands 
settled  upon  by  any  actual  settler  claiming  the  right  to  enter  not  exceed- 
ing the  prescribed  legal  quantity  under  the  homestead  or  pre-emption 
laws :  Provided y  That  such  settlement  was  made  in  good  faith  upon 
lands  not  occupied  by  the  settlement  or  improvements  of  any  other  person, 
and  prior  to  the  date  of  certification  of  said  lands  to  the  State  of  Cali- 
fornia by  the  Department  of  the  Interior:  And  provided  further  ^  That 
the  claim  of  such  settler  shall  be  presented  to  the  Register  and  Receiver 
of  the  district  land-office,  together  with  the  proper  proof  of  his  settlement 
and  residence,  within  twelve  months  after  the  passage  of  this  act,  under 
such  rules  and  regulations  as  may  be  established  by  the  Commissioner  of 
the  General  Land  Office.''     (19  Stats.  267.) 

The  title  to  the  tract  in  controversy  was  thus  confirmed  to  the  State, 
unless  it  was  excepted  under  the  provisions  of  the.  third  section. 

Selby  alleges  settlement  as  a  pre-emptor  in  September,  1869.  The  first 
question  to  be  considered  is,  did  he  settle  in  good  faith  upon  land  not 
occupied  by  another  ? 

This  is  a  question  of  fact. 

The  land  was  selected  by  the  State  agent,  and  notice  thereof  filed  with 
the  Register  of  the  local  land  office,  April  22,  1878.  The  selections,  of 
which  this  was  one,  were  matters  of  notoriety.  The  evidence  does  not 
show  positively  that  Selby  was  aware  of  such  selection  at  the  time  he 
made  settlement  in  September;  but  two  or  more  witnesses  testified  that 
they  conversed  with  him  very  soon  after  the  settlement,  when  the  selec- 
tions by  the  State,  or  the  location  of  school  warrants,  were  discussed. 

In  view  of  all  these  facts,  it  is  difficult  to  believe  that  Selby  was  ignor- 
ant of  the  fact  that  the  land  was  claimed  by  the  State,  or  through  the 
State,  at  the  time  he  settled  thereon.  It  is  impossible  to  reconcile  the 
testimony  submitted  at  the  hearing  relative  to  the  settlement  of  Selby. 

It  appears  that  for  several  years  prior  to  1869,  one  or  two  poor  Spanish 
families  had  occupied  the  tract,  and  lived  in  a  house  or  hut  located 
thereon. 

Selby  testifies  that  he  purchased  the  improvements  and  the  right  of 
possession  from  these  parties.  On  the  contrary,  Gynacio  Quijado  testifies 
positively  that  he  sold  to  Selby  some  corn  and  beans,  but  did  not  sell  him 
the  hut — nothing  but  the  corn  and  beans.  On  his  cross-examination, 
Quijado  testifies  that  he  and  Angel  Molino  purchased  the  tract  together, 
and  that  when  he  went  to  Sonora  he  left  Molino  in  possession. 

Leveriano  Heredes  testifies  that  Quijado  sold  to  Selby  the  corn  and 
beans;  that  Quijado  went  to  Sonora,  and  left  another  family  living  in  the 
hut.  One  day  the  family  went  to  town,  and  when  they  returned,  the 
man  who  had  bought  the  crops  (Selby)  refused  to  allow  them  to  enter  the 
house,  and  the  head  of  the  family.  Angel  Molino,  put  up  a  shelter  back 
of  the  house,  and  remained  there  several  days,  to  see  if  he  could  get  the 
man  out;  but  as  he  did  not  succeed,  he  left  the  place  and  went  to  town. 

Heredes  testifies  that  he  saw  the  family  back  of  the  house,  and  that 
Molino  told  him  of  the  circumstances. 

Selby  denies  that  he  dispossessed  the  parties,  and  asserts  that  he  came 
into  peaceable  possession  of  the  premises. 

After  careful  consideration  of  the  evidence,  I  am  of  opinion  that  Selby 
has  failed  to  show  that  he  was  ignorant  of  the  claim  of  the  State,  or  of  a 
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claim  through  the  State,  at  the  date  of  his  settlement ;  he  has  also  failed 
to  show  that  he  came  into  the  possession  of  the  premises  in  a  legitimate 


As  Selby  claims  under  the  pre-emption  law,  he  must  show  that  he  made 
a  bona  fide  settlement  in  accordance  with  the  provisions  of  the  third  sec- 
tion of  the  act  of  March  i,  1877. 

The  Supreme  Court,  in  the  recent  case  of  Atherton  vs.  Fowler  et  aL  (6 
Otto  513),  and  in  the  case  of  Hosmer  vs.  Wallace,  decided  at  the  pres- 
ent terra,  have  in  unmistakable  language  expressed  the  opinion  that  a 
party  cannot  initiate  a  valid  pre-emption  claim  by  a  trespass  or  an  intru- 
sion upon  the  claim  of  another.  It  is  not  essential  that  the  adverse  pos- 
session must  have  been  a  valid  one  under  some  statute  for  the  disposal  of 
the  public  lands. 

In  view  of  the  decisions  above  cited,  1  am  of  the  opinion  that  if  Selby 
had  knowledge  of  the  fact  that  the  tract  was  claimed  under  a  location  by 
the  State,  he  could  not  have  made  a  settlement  in  "  good  faith,"  as  con- 
templated in  the  act  of.  1877. 

I  am  forced  to  the  conclusion  that  he  must  have  been  aware  of  that 
fact.  Neither  do  I  think  that  the  evidence  establishes  the  fact  that  he 
made  his  settlement  in  good  faith,  so  far  as  the  transaction  with  the  for- 
mer occupants  of  the  land  is  involved. 

If  Selby  has  a  claim  capable  of  being  perfected  under  the  pre-emption 
law,  it  can  only  be  done  after  the  title,  now  in  the  State,  has  been  an- 
nulled. 

To  attempt  to  annul  the  transfer  of  title,  once  made  by  the  government, 
is  a  grave  proceeding,  and  should  nevei  be  undertaken  except  to  vindi- 
cate the  honor  or  to  protect  the  interests  of  the  government,  or  to  de- 
fend and  protect  the  rights  of  a  citizen. 

In  view  of  the  facts  as  presented  before  me,  I  do  not  think  that  it  is 
mj-  duty  to  request  the  Attorney -General  to  institute  proceedings  to  set 
aside  the  approval  to  the  State,  made  in  1871, 

If  the  testimony  of  the  witnesses  given  at  the  hearing  is  true,  I  do 
not  think  an  action  to  set  aside  the  approval  could  be  successfully  main- 
tained ;  and  with  this  belief,  to  recommend  such  an  action  would  be  a 
violation  of  ofhcial  duty. 

I  am,  therefore,  of  the  opinion  that  the  cash  entry  of  Selby  was  erro- 
neously allowed,  and  that  the  same  must  be  canceled  and  the  approval  to 
the  State  must  remain  intact. 
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